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^  592  INJUNCTIONS.  [chap.  XVI. 

§  934  The  jurisdiction  of  equity  to  restrain  the  infringe- 
ment of  letters  patent  for  inventions  is  exercised  for  the 
prevention  of  irreparable  injury,  vexatious  litigation  and  a 
multiplicity  of  suits,  as  well  as  for  affording  protection  to  the 
rights  of  inventors.*  The  right  to  interfere  by  injunction  in 
this  class  of  cases  is  exercised  only  by  the  United  States  courts, 
the  state  courts  being  devoid  of  jurisdiction.'  And  the  preven- 
tive relief  is  granted  in  aid  of  the  legal  right  whose  protection 
is  the  ultimate  object  sought.' 

§  935.  Substantially  the  same  rules  prevail  in  determining' 
applications  for  preliminary  injunctions  in  patent  causes  as  in 
other  cases,  and  the  granting  of  the  relief  is  a  matter  of  sound 
judicial  discretion,  and  where  greater  injury  is  Ukely  to  result 
to  complainants  from  withholding  the  relief  than  to  defendants 
from  granting  it,  it  may  be  allowed.*  And  the  court  may  im- 
pose conditions,  either  for  granting  or  refusing  the  relief,  and 
may  examine  into  the  state  of  the  litigation,  the  nature  of  the 
improvement  and  the  extent  of  the  infringement,  as  well  as  the 
comparative  inconvenience  to  the  parties.' 

§  936.  The  doctrine  was  formerly  held  in  England  that  an 
injunction  would  not  be  allowed  until  the  right  had  been  es- 
tablished at  law,  but  it  would  seem  that  the  jurisdiction  may 
now  be  exercised  on  showing  color  of  title,  coupled  with  an 
assertion  of  right  which  is  not  denied.*  In  this  country,  the 
jurisdiction  exercised  by  the  federal  courts  over  actions  in 
equity  pertaining  to  patents  being  derived  from  statute,  these 
courts  do  not  in  all  cases  require  a  verdict  at  law  upon 
the  title  before  granting  even  a  final  injunction.'  And 
where  the  rights  under  the  patent  are  clear,  and  the  infringe- 
ment is  free  from  doubt,  the  patentee  will  not  be  compelled 
to  proceed  at  law,  but  he  may  at  once  apply  to  the  equity 

>  2  StoTy's  Eq.  §  930.  »  Fnrbush  ©.  Bradford,  1  Fish.  817. 

'  Parkhxirst  9.  Kinsman,  2  Halst.  *  Universities    v,    Richardson,    6  • 

Oh.    600;  U.   S.  Revised  Statutes,  Yes.  689.    And  see  Hicks  v.  Rain- 

1874,  Sea   4921.     And  see  this  sec-  cock,  Dick.  647. 

tion    constmcd    in   Yuengling  v.  ^  Sickles  r>,  Gloncestcr  Mannfao- 

Johnson,  1  Hnghes,  607.  taring  Go.  1  Fish.  222;  Sanders  o. 

*  Bacon  9.  Jones,  4  Myl.  &  Cr.  436.  Logan,  2  Fish.  167. 

« Irwin  V.  Dane,  4  Fish.  359. 


i 


CHAP.  XVI.]    AGAINST  INFRINGEMENT  OP  PATENTS.        693 


Bide  of  the  court  for  relief.*  And  the  allowance  of  a  jnry  trial 
to  test  the  question  of  the  alleged  infringement,  on  an  applica- 
tion for  a  preliminary  injunction,  is  not  a  condition  precedent 
to  the  relief,  nor  is  it  to  be  regarded  as  a  matter  of  right,  but 
rather  as  resting  in  the  sound  discretion  of  the  court*  But  if 
the  patent  has  never  before  been  the  subject  of  litigation,  either 
at  law  or  in  equity,  plaintiff  may  be  required  to  give  bond  be- 
fore the  granting  of  the  injunction.*  And  when  there  has  been 
no  adjudication  at  law  sustaining  the  validity  of  the  patent,  the 
courts  may  require  plaintiff  to  show  an  exclusive  possession 
and  exercise  of  the  right  before  granting  a  preliminary  in- 
junction.^ So  where  plaintiff's  patent  has  been  issued  less 
than  two  months,  and  he  has  exercised  no  rights  under  it,  and 
there  has  been  no  trial  at  law,  an  interlocutory  injunction  will 
be  refused.*  And  notwithstanding  the  English  rule  that  a 
final  and  perpetual  injunction  will  not  be  granted  when  the 
answer  denies  the  validity  of  the  patent,  without  sending  the 
parties  to  law  to  decide  that  question,*  in  this  country  it  rests 
in  the  discretion  of  the  court  to  grant  the  relief,  with  or  with- 
out a  trial  at  law/  It  would  seem,  however,  that  a  reasonable 
doubt  as  to  complainant's  right,  or  the  validity  of  the  patent,, 
constitutes  ground  for  requiring  a  trial  at  law.* 


1  Potter  V,  Mnller,  2  Fish.  465; 
Shelly  V.  Brannaii,  4  Finh.  198;  S. 
C  2  Bissell,  315. 

•  Brooks  r.  Norcross,  2  Fish.  661; 
PoUer  V.  Fuller,  lb.  251;  Motte  v. 
Bennetfci  lb.  642.  And  fiee  Motte  v. 
Bennett  for  an  exhanstive  history  of 
the  jurisdiction  of  equity  in  this  class 
of  cases,  both  in  England  and  Amer> 
ica 

*  Shelly  V.  Brannan,  4  Fish.  199; 
8.  C.  2  BisseU,  315. 

^Hockholzer  v.  Ea^er,  2  Sawy. 
S61;  Gufta  Percha  Go. «.  Goodyear 
Co.  8  Sawy.  642. 

•  Brown  v.  Hinkley,  6  Fish.  370. 

*  Bacon  v.  Jones,  4  Myl.  &  Gr.  436; 
Benard  v.  Leyinstein,  2  Hem.  &  M. 

€28. 
88 


'Goodyear  v.  Day,  2  Wal.  Jr. 
283;  Buchanan  o.  Howland,  5  Blatchf. 
151. 

«  Ogle  V.  Edge,  4  Wash.  G.  G.  584. 
Washington,  J.,  says:  "  1  take  the 
rule  to  be  in  cases  of  ii^'unctions  in 
patent  cases,  that  where  the  bill 
states  a  clear  right  to  the  thing  pat- 
ented, which  together  with  the  al- 
leged infringement  is  verified  by  affi- 
davit, if  he  has  been  in  possession  of 
it  by  having  used  or  sold  it,  in  part 
or  in  the  whole,  the  court  will  grant 
an  iigunction  and  continue  it  till  the 
hearing  or  further  order,  without 
sending  the  plaintiff  to  law  to  try  his 
right.  But  if  there  appear  to  be  a 
reasonable  doubt  as  to  the  plaintiff 's 
right,  or  to  the  validity  of  the  pat- 
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§  987.  .  The  province  of  a  preliminary  injunction  in  a  pat- 
ent cause  is  to  preserve  the  rights  of  the  patentee  pending  the 
litigation  of  his  title.  If  his  title  has  already  been  fully  estab- 
lished, oris  so  clear  as  to  preclude  a  reasonable  doubt  of  its 
validity,  a  preliminary  injunction  may  be  granted,  as  in  the 
case  of  a  linal  injunction,  regardless  of  the  injury  to  defendant; 
but  the  case  must  be  substantially  free  from  doubt  to  warrant 
this  course.'  Aad  where  the  granting  of  the  writ  would  be 
more  likely  to  produce  than  to  prevent  irreparable  mischief, 
neither  an  absolute  nor  a  conditional  injunction  will  be  al- 
lowed.* In  all  such  cases,  there  being  an  element  of  discretion 
which  enters  largely  into  the  consideration  of  the  motion  for  a 
preliminary  injunction,  the  patentee  is  only  entitled  to  the 
best  judgment  of  tlie  court  upon  a  question  of  judicial  discre- 
tion, and  not  absolutely  to  the  injunction  on  any  given  state 
of  facts.* 

§  938.  An  interlocutory  injunction  against  the  infringe- 
ment of  a  patent  will  not  be  allowed  unless  complainant's  title 
and  defendant's  infringement  are  either  admitted  or  are  so 
clear  and  palpable  that  the  court  can  entertain  no  doubt  on 
the  subject.*  And  whenever,  upon  the  facts  presented,  a  fair 
and  reasonable  doubt  exists  as  to  whether  defendant  has 
actually  been  guilty  of  an  infringement,  or  where  the  right  is, 
in  point  of  law,  at  least  doubtful,  and  the  questions  involved 
are  exclusively  for  a  jury,  or  where  a  reasonable  doubt  exists 
as  to  the  originality  and  novelty  of  complainant's  invention,  or 
as  to  the  substantial  identity  between  the  articles  manufac- 
tured by  defendant  and  those  of  complainant,  a  preliminary  in- 
junction will  be  withheld.*  So  when  the  issue  in  the  cause  as 
to  the  validity  of  the  patent  is  new,  and  not  only  is  the  novel- 


ent^  the  ooarfc  will  require  the  plain- 
tiff to  try  his  title  at  law,  sometimes 
accompanied  with  an  order  to  ex- 
pedite the  trial,  and  will  i>ermit  him 
to  return  for  an  account  in  case  the 
trial  at  law  should  be  in  his  favor.** 
'  Morris  v,  Lowell  Manufacturingr 
Co.  3  Fish.  67.  And  see  Howe  v. 
Morton,  1  Fish.  586. 


*  Day  V,  Candee,  3  Fish.  9. 

»  Potter  V.  Whitney,  8  Fish.  77; 
8.  C.  1  Lowell,  87. 

« Parker  v.  Sean,  1  Fish.  93; 
American  Co.  v.  City  of  Elizabeth, 
4  Fish.  189. 

*  Dodge  V.  Card,  2  Fish.  116;  Sul  - 
livan  0.  Redfield.  1  Paine,  441; 
Winans  v.  Eaton,  1  Fish.  131. 
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ty  of  the  invention  denied,  but  a  fair  doubt  as  to  its  novelty  is 
raised  by  affidavits  introduced  to  show  a  prior  use,  and  no 
public  aiequiescence  in  plaintiff's  claim  is  shown,  equity  wQl 
refuse  an  injunction  in  limine^  So,  too,  if  it  does  not  satis- 
factorily appear  that  complainant  is  the  first  and  sole  inventor 
of  the  improvements  claimed  by  his  patent,  the  court  will  not 
interfere  in  the  first  instance.*  And  where  a  preliminary  in- 
junction has  already  been  granted,  but  the  evidence  is  doubt- 
ful as  to  the  originality  of  the  patent,  the  injunction  may  be 
dissolved,  defendants  being  required  meanwhile  to  keep  an 
account  of  their  sales.* 

§  939.  So  long  as  there  is  a  substantial  controversy  as  to 
the  equities  of  the  parties,  the  court  will  not  dispose  of  those 
equities  on  a  motion  for  an  interlocutory  injunction,  which  docs 
not  permit  the  questions  involved  to  be  inquired  ot  and  defined 
accurately  according  to  the  approved  usages  of  chancery,  and 
interlocutory  relief  will  be  refused,  especially  where  the  grant-^ 
ing  of  the  application  might  seriously  imperil  defendant's 
rights,  and  its  refusal  will  not  injure  plaintiff.*  And  if  tlie 
patent  itself  is  of  recent  date,  and  the  specifications  are  ob- 
scnre  and  theproof  of  infringement  is  meagre  and  unsatisfac- 
tory, an  injunction  will  not  be  allowed  even  upon  final  hear- 
ing.* But  in  such  case  the  bill  may  be  retained  and  com- 
plainant required  to  bring  an  action  at  law  within  a  reasonable 
time.*  So  when  plaintiff's  patent  is  recent  and  its  validity  is 
disputed  by  defendants,  and  the  facts  upon  which  plaintiff's 
claim  to  an  injunction  is  based  are  not  clearly  established  and 
are  involved  in  much  doubt,  the  court  may  properly  refuse  an 
interlocutory  injunction.^ 

§  940.  The  presumptions  in  favor  of  the  novelty  of  a 
patent,  sufficient  to  constitute  tlie  foundation  for  a  preliminary 
injunction,  may  be  some  or  all  of  the  following:  the  oath  of 

1  Mowiy  r.  GraDd  Street  &  N.  R.  *  Smith  v.  Cummings,  1  Fish.  152. 

Co.  10  Blatchf.  89;    8.  C.  5  Fish.  •  Muscan  Hair  Mfpr.  Ck).  v,  Amer- 

586.  ican  Hair  Mfg.  Co.  1  Fish.  320. 

•  Thomas  r.  Weeks,  2  Paine,  92.  •  Id. 

*  Sheriff  V.  Coates,  1  Buss.  &  M.  ^  McGuire  p.  Eaxues,  15  Blatchf. 
159.  812. 
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the  patentee  that  he  was  the  original  inventor;  the  granting 
of  the  patent  after  full  investigation ;  nndisturbed  enjoyment 
by  the  patentee  of  the  exclusive*  rights  granted  by  the  patent, 
coupled  with  acquiescence  on  the  part  of  the  public;  direct 
adjudications  at  law  or  in  equity  establishing  its  validity,  and 
prior  injunctions  restraining  its  infringement  When  such 
grounds  of  presumption  co-exist  in  favor  of  the  novelty  of  a 
patented  invention,  an  injunction  will  not  be. refused,  or,  if 
granted,  will  not  be  dissolved  except  upon  the  most  conclusive 
evidence  impeaching  the  patent*  . 

§  941.  Acquiescence  on  the  part  of  the  public  in  com- 
plainant's use  of  his  patented  invention  is  an  important  con- 
sideration in  determining  a  motion  for  an  injunction  against 
the  infringement  of  a  patent  And  where  the  party  aggrieved 
can  show  an  undisturbed  user  and  possession  for  a  reasonable 
time,  he  is  entitled  to  the  relief."    And  this  exclusive  posses- 


>  HuBsey  v.  Whitely,  2  Pish.  120. 
And  see  Orr  t^.  Littlefield,  1  Woodb. 
&  M.  13;  Ogle  v.  Edge,  4  Wash.  C. 
C.  584;  Doughty  v.  West,  2  Fish. 
553;  Grover  Co.  v.  Williams,  2  Fish. 
133. 

•Orr  f>.  Idttlefield,  1  Woodb.  &  M. 
13;  Hill  p.  Thompson,  3  Meriy.  622; 
Stevens  v.  Keating,  2  Ph.  333;  Ogle 
p.  Edge,  4  Wash.  C.  C.  584;  Foster  p. 
Moore,  1  Cart.  C.  C.  279;  Isaacs  p. 
Cooper,  4  Wash.  C.  C.  259;  Wash- 
burn p.  Gould,  3  Story,  156,  169; 
Bickford  p.  Skewes,  Web.  P.  C.  211; 
Goodyear  p.  The  Central  R.  R.  of 
New  Jersey,  1  Fish.  626;  Potter  p. 
Holland,  lb.  382.  "The  reason  for 
the  presnmption  in  favor  of  the  va- 
lidity of  the  grant  is  the  acquiesoenoe 
of  the  public  in  the  exclusive  right 
of  the  patentee,  which,  it  may  reas- 
onably be  assumed,  would  not  exist 
unless  the  right  was  well  founded.** 
Story,  J.,  in  Foster  v.  Moore,  supra. 
The  principles  upon  which  a  court 
of  equity  will  interfere  for  the  pro- 


tcx^ion  of  a  patent  before  the  right 
has  been  established  at  law,  are  well 
stated  by  the  Vice  Chancellor  in 
Caldwell  p.  Yanvlissengen,  9  Hare, 
415,  as  follows:  "The  question 
whether  the  court  will  interfere  to 
protect  a  patentee  before  he  has  es- 
tablished his  right  at  law,  or  will 
suspend  its  interference  until  the 
right  at  law  has  been  established,  ap- 
pears to  me  to  depend  upon  very 
simple  principles.  It  is  purt  of  the 
duty  of  this  court  to  protect  property 
pending  litigation;  but  when  it  is 
called  upon  to  exercise  that  duty,  the 
court  requires  some  proof  of  title  in 
the  party  who  calls  for  its  interfer- 
ence. In  the  case  of  a  new  patent, 
this  proof  is  wanting;  the  pubUc 
whose  interests  are  aflfected  by  the 
patent,  have  had  no  opportunity  of 
contesting  the  validity  of  the  pat- 
entee's title,  and  the  court  therefore 
refuses  to  interfere  until  his  right 
has  been  established  at  law.  But  in 
a  case  where  there  has  been  long  en- 
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sion,  if  of  sufficient  duration,  may  warrant  the  relief,  even  in 
the  absence  of  any  previous  adjudications  in  favor  of  the  valid- 
ity of  the  patent.*  While  the  courts  have  not  attempted  to  fix 
any  definite  rule  as  to  the  length  of  time  during  which  the 
exclusive  use  and  enjoyment  of  the  right  must  have  been  con- 
tinued, it  must  be  sufficient  to  raise  a  presumption  in  favor  of 
tlie  validity  of  the  patent*  And  such  presumption  is  greatly 
strengthened  by  former  adjudications  in  support  of  the  patent.' 
So  when  plaintiff  has  long  been  in  the  enjoyment  of  his  rights 
under  the  patent,  and  the  question  of  infringement  is  free  from 
doubt,  it  is  proper  to  grant  an  injunction.*  And  when  the  in- 
fringement is  ciear,  and  plaintiffs  have  proven  an  uninterrupted 
use  for  many  years,  and  have  established  their  patent  in  an 
action  at  law,  and  have  also  procured  its  extension,  their  right 
to  an  injunction  is  clear  and  undoubted/  So  when  plaintiff 
has  for  a  long  period  been  in  exclusive  possession  under  his 
patent,  with  the  acquiescence  of  the  public  in  his  rights,  and 
the  novelty  of  his  invention  is  not  questioned,  except  by  the 
claim  that  it  was  anticipated  by  certain  patents  which  have  been 
repeatedly  construed  by  the  patent  office  as  not  anticipating 
plaintiff's  invention,  in  which  construction  the  court  concurs, 
it  is  proper  to  grant  the  injunction.* 


joyment  nnder  the  patent  (the  en- 
joyment of  coarse  including  ase,) 
the  public  have  had  the  opportunity 
of  contesting  the  patent;  and  the  fact 
of  their  not  having  done  so  sucoeas- 
fnlly  affords  at  least  prima  facie 
evidence  that  the  title  of  the  patentee 
is  good:  and  the  court  therefore  in- 
terferes before  the  right  is  established 
at  law.  In  the  present  cape,  I  think 
that  the  plaintiffs  have  proved  such 
a  case  of  enjoyment  under  the  patent, 
and  of  their  title  having  been  main- 
tained at  law  against  the  several  at- 
tempts which  have  been  made  to 
impeach  it,  that  the  court  is  bound 
at  once  to  interfere  for  their  protec- 
Hon,  unless  there  are  other  sufficient 
grounds  for  withholding  its  interfer- 


«f 


enoe. 

'  Goodyear  v.  The  Central  R.  R.  of 
New  Jersey,  1  Fish.  626. 

•Potter  V,  MuUer,  2  Fish.  465. 
And  it  has  been  held  that  such  pos- 
session for  eight  years  was  sufficient 
evidence,  ptima  facie,  to  warrant  an 
iiVJunction  previous  to  a  trial  at  law. 
Foster  v.  Moore,  1  Curt.  C.  C.  279. 

•Potter  V.  Muller,  2  Fish.  465; 
Potter  r.  Holland,  1  Fish.  882. 

*  Chase  v.  Wesson,  6  Fish.  517;  S. 
C.  1  Holmes,  274. 

•Cook  r.  Ernest,  5  Fish.  896;  S.  C. 
sub  nam.  McComb  v,  Ernest,  1 
W  ods,  195. 

'Miller  17.  Androscoggin  Pulp  Co. 
5  Fish.  340;  S.  C.  1  Holmes,  142. 
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§  942.  "Where,  however,  plaintiff's  allegations  of  exclusive 
possession  are  met  and  avoided  by.averments  and  proof  of  a 
more  peaceable  and  exclusive  possession  by  defendants,  under 
patents  purchased  and  used  bj  them,  no  injunction  will  be 
allowed.*  And  when  plaintiff's  patent  has  never  been  adjudged 
valid  in  any  action,  mere  lapse  of  time  is  not  considered  suffi- 
cient evidence  of  public  acquiescence  in  and  recognition  of  his 
right  to  warrant  an  injunction;  but  the  acquiescence  must  be 
accompanied  by  circumstances  indicating  that  it  would  not 
have  occurred  had  any  reasonable  doubt  existed  as  to  the  val- 
idity of  tlie  patent.*  And  when  plaintiff  fails  to  show  any  ex- 
clusive possession  of  the  invention  for  a  considerable  length  of 
time,  accompanied  by  acquiescence  on  the  part  of  the  public, 
and  when  he  shows  no  decree  or  judgment  sustaining  his 
patent  and  no  irreparable  injury  is  shown  as  likely  to  result  if 
the  injunction  is  refused,  the  court  will  decline  to  interfere  in 
limine.* 

§  943.  Upon  a  motion  for  a  preliminary  injunction  to  re- 
strain the  violation  of  a  patent,  an  affidavit  filed  by  defendant 
in  opposition  to  the  motion,  alleging  upon  information  and 
belief  that  plaintiff's  invention  was  used  and  sold  long  prior 
to  his- patent,  will  hot  avail;  since  if  defendant  has  such  in- 
formation he  should  disclose  it  fully,  and  he  can  not  be  per- 
mitted to  swear  merely  tQ  his  conclusion  and  withhold  tlie  par- 
ticulars as  to  the  infoimation.  But  when  a  prior  use  of  the 
same  article  is  afterwards  shown  by  affidavit  in  detail,  and 
specimens  of  the  article  are  produced,  such  doubt  is  thrown 
over  the  question  of  novelty  as  to  entitle  defendants  to  a  dis- 
solution of  the  injunction.* 

§  944.  It  is  not  regarded  as  proper  to  sustain  a  motion  for 
a  preliminary  injunction  in  a  patent  cause  upon  a  theory  of 
plaintiff's  invention,  which,  although  it  may  be  true,  is  not 

'  Parker  v.  Sears,  1  Fish.  93.  patent  when  the  public  interest  is 

'  Gaidet  9.  Palmer,  10  Blatchf.  217;  oonoemed. 

S.  C.  6  Fish.  82.    And  see  this  case  '    *  Earth  Closet   Co.  v.  Fenner,   5 

afl  to  the  facts  upon  which  the  court  Fish.  15. 

may  refuse  an  interlocutory  iigunc-  *  Young   r.  Lippman,  9  Blatchf. 

tion  against  the  infringement  of  a  277;  S.  C.  5  Fish.  230. 
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supported  by  aiEdavits.'  And  under  the  practice  of  the  English 
Court  of  Chancery,  a  plaintiif  seekiiig  to  restrain  the  infringe- 
ment of  his  patent  was  required  to  state  that  his  invention  was 
new,  or  had  never  been  practiced  in  the  kingdom  at  the  date 
of  his  patent.* 

§  945.  Upon  a  bill  to  procnre  the  repeal  of  an  interfering 
patent  it  is  competent  for  the  court  to  grant  an  injunction  in 
connection  with  the  other  relief  sought  by  the  action.*  Where, 
however,  the  bill  is  not  filed  until  after  the  expiration  of  the 
patent  it  can  not  be  maintained  as  a  bill  for  an  injunction.* 
And  where  the  record  shows  the  death  of  defendant,  if  there 
is  no  proof  of  infringement  by  his  executor,  no  injunction  will 
be  granted  against  such  executor/ 

§  94t6.  Since  the  granting  of  letters  patent  confei*s  upon 
the  patentee  the  right  to  institute  actions  for  infringement 
of  his  patent,  it  follows  that  a  court  of  equity  will  not  inter- 
fere by  injunction  to  restrain  him  from  bringing  such  actions 
before  his  patent  has  been  adjudged  to  be  invalid.* 

§  947.  The  fact  that  plaintiff,  who  seeks  an  injunction 
against  the  infringement  of  his  patent,  does  not  or  can  not 
make  his  patented  article  without  using  the  apparatus  covered 
by  another  patent  under  which  defendant  claims,  can  not  be 
considered  by  the  court  upon  an  application  for  an  injunction, 
since  the  case  of  each  invention  must  be  treated  independently 
upon  its  own  merits  when  presented  for  adjudication/ 

§  948.  The  pendency  of  a  plea  by  defendant  to  a  bill  seek- 
ing an  injunction  to  restrain  him  from  infringing  plaintiff's 
patent,  in  which  he  avers  that  he  acted  only  as  a  salesman  in 
selling  the  patented  article,  having  no  interest  in  the  business 
in  question  except  as  an  employe,  will  not  prevent  the  grant- 
ing of  an  injunction;  nor  will  the  court  be  prevented  from 

'  American  Co.  v.  SaUivan  Co.  14  Co.  4  Sawy.  280. 

Blaichf.  119.  •  Draper  v.  Hudson,  6  Fish.  327. 

*Stan  V.  De  La  Rne,  5  Russ.  822.  *  Asbestos  Felting  Co.  o.  U.  S.  & 

And  see  Hill  9.  Thompson,  8  Meriv.  F.  S.  Felting  Co.  18  Blatchf.  458. 

622.  ^  Young  v,  Lippman,  9  Blatchf. 

»  Ayling  v.  Hull,  2  Qiff.  494.  277;  S.  C.  5  Fish.  230. 

^Yaoghan  v.  Central   Pacific  B» 
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granting  the  relief  by  the  fact  that  such  plea  has  been  aet 
down  for  hearing,  but  has  not  yet  been  heard.* 

§  949.  A  defendant  who  has  been  enjoined  from  using 
plaintiff's  patent  is  not  at  liberty  to  disregard  the  injunction 
by  merely  taking  certain  parts  and  improvements  from  his 
machine  which  he  conceives  to  be  covered  by  plaintiff^s  patent, 
and  then  to  continue  the  manufacture  of  the  patented  article. 
Nor  is  the  fact  that  he  has  thus  acted  under  the  advice  of 
counsel  a  sufficient  justification  for  thus  disobeying  the  in- 
junction, the  proper  course  being  to  take  the  judgment  of  the 
court  upon  the  matter  by  a  motion  to  dissolve,  or  otherwise." 
fint  where,  after  a  final  decree  restraining  an  infringement  of 
plaintiff's  patent,  defendants  manulacture  a  machine  which 
had  not  been  made  or  sold  before  the  decree  in  the  cause,  and 
the  differences  between  which  and  plaintiff's  invention  are  not 
merely  colorable  but  present  questions  which  have  not  before 
been  raised  between  the  parties,  the  court  will  not  decide  such 
questions  upon  a  motion  for  an  attachment  for  a  violation  of 
the  injunction,  but  will  leave  it  to  be  determined  by  an  origi- 
nal action  for  that  purpose.* 

§  960.  Notwithstanding  the  rights  and  privileges  of  the 
patentee,  it  is  held  that  the  property  in  articles  which  are 
manufactured  in  violation  of  a  patent  is  in  the  infringer.  The 
court  will  not,  therefore,  interfere  by  injunction  to  prevent  a 
foreign  sovereign  from  removing  his  property  from  the  country 
upon  the  ground  that  such  property  intringes  plaintiff's  pat- 
ent. And  this  is  true,  even  though  such  sovereign  has  volun- 
tarily made  himself  a  party  defendant  to  the  action,  and  sub- 
mitted to  the  jurisdiction  of  the  court,  since  the  courts  will  not 
interfere  with  the  property  of  foreign  sovereigns.* 

§  951.  A  master  of  a  vessel  who  is  in  possession  of  the  ves- 
sel, which  is  fitted  with  machineiy  which  is  clearly  an  infringe- 
ment of  plaintiff's  patent,  may  be  enjoined  from  using  such 
machinery,  even  though  the  vessel  was  so  fitted  before  he  took 
command,  and  although  he  is  not  a  part  owner  of  the  vessel.* 

>  Maltby  v.  Bobo,  14  Blatchf.  58.  «  Yayassear  v,  Erupp,  9  Ch.  D. 

'  Hamilton  r.  SimoDs,  5  Bissell,  77.      851. 

*  Liddle  v.  Cozy,  7  Blatchf.  1.  •  Adair  v.  TooDg,  12  Ch.  D.  13. 
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§  952.  When  after  the  argument  of  a  motion  for  an  injunc- 
tion in  a  patent  canse,  and  after  the  motion  is  submitted,  de- 
fendants file  their  written  consent  to  the  granting  of  the 
motion,  the  court  will  grant  the  injunction  if  desired  upon 
Bnch  consent,  but  will  not  express  any  opinion  upon  the  merits 
of  the  action,  there  being  no  longer  any  real  contest  between 
the  parties.' 


11.     Effect  of  Pbiob  Adjudications. 

S  953.  The  general  doctrine  stated. 

954.  Applications  of  the  doctrine. 

955.  The  same. 

956.  Extension  and  le-issoe. 

957.  Prior  jadg'tnent  by  agreement ;  trial  at  law  ;  award. 

958.  Limitations  upon  the  doctrine. 

959.  Effect  of  re-issue  covering  wider  ground. 

§  953.  Previous  adjudications  in  favor  of  the  validity  of  the 
patent  whose  protection  is  sought  by  injunction,  afford  strong 
foundation  for  the  relief,  and  are  entitled  to  great  weight  in 
determining  the  application.'  And  where  the  patent  has  been 
upheld  by  repeated  adjudications  complainants  are  entitled  to 
a  preliminary  injunction  against  a  clear  infringement.*    So, 


*  American  M.  P.  Co.  v.  Vail,  15 
Blatchf.  815. 

«  Orr  r.  Littlefield,  1  Woodb.  &  M. 
13;  Woodworth  v.  Hall,  lb.  248; 
Woodworth  v.  Edwards,  3  Woodb. 
A  M.  120;  Gibson  v.  Van  Dresar,  1 
Blatchf.  532;  Potter  v,  Holland,  4 
Blatchf.  288;  Goodyear  v.  The 
Central  R.  R.  of  New  Jersey,  1  Fish. 
626;  Parker  V.  Brant,  lb.  58;  Potter 
9.  FoUer,  2  Fish.  251;  Potter  v. 
Whitney, 3 Fiah. 77;  S.C.I  Lowell, 
87;  Conover  r.  Mere,  8  Fish.  886; 
Goodyear  9.  Evans,  lb.  890;  Goodyear 
9.  Berry,  lb.  489;  Goodyear  p.  Ra»t, 
lb.  456;  Thayer  v.  Wales,  9  Blatchf. 


170;  S.  C.  5  Fish.  180.  Thus,  it  is 
said  that  '*  where  complainant  has 
made  out,  not  merely  a  grant  of  the 
patent,  but  possession  and  use  and 
sale  under  it  for  some  time  undis- 
turbed, and  beside  this  a  recovery 
tLgainzt  other  persons  using  it,  the 
courts  have  invariably  held  that  such 
a  strong  color  of  title  shall  not  be 
deprived  of  the  benefit  of  an  iigunc- 
tion,  till  a  full  trial  on  the  merits 
counteracts  or  annuls  it.**  Per 
Woodbury,  J.,  in  Orr  v.  Littlefield, 
9Hpra. 

•  Thayer  v.  Wales,  9  Blatchf.  170; 
S.  C.  5  Fish.  130. 
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collusion  being  shown.*  And  if  the  result  of  a  trial  at  law  to 
determine  the  right  is  satisfactory  to  a  court  of  equity,  it  may 
at  once  interfere  for  the  protection  of  the  patent,  even  though 
the  defendant  is  about  taking  further  steps  at  law.'  And  an 
award  sustaining  the  validity  of  the  patent,  on  a  reference 
being  had  in  a  trial  at  law,  is  entitled  to  the  same  considera- 
tion as  a  verdict." 

§  958.  Notwithstanding  tlie  great  weight  which,  as  we  have 
already  seen,  the  courts  attacli  to  prior  adjudications  sustain- 
ing the  validity  of  a  patent,  the  recovery  of  a  verdict  for 
plaintiff,  in  an  action  at  law  upon  a  patent,  is  not  necessarily 
conclusive  upon  his  right  to  an  injunction,  and  the  court  may, 
upon  such  application,  consider  the  true  interpretation  of  the 
patent,  irrespective  of  the  former  verdict,*  especially  where  a 
writ  of  error  is  pending  to  the  proceedings  at  law.*  And 
where  complainant  relies  upon  a  previous  verdict  of  a  jury  and 
judgment  of  a  court  of  law,  for  the  establishing  of  his  patent, 
upon  an  application  for  an  injunction,  he' must  aver  in  his  bill 
that  such  proceedings  have  taken  place.'  If  the  verdicts  upon 
which  complainant  relies  have  been  rendered  upon  claims  so 
inconsistent  and  contradictory  that  the  court  can  not  say  with 
certainty  what  is  and  what  is  not  an  infringement  of  the  patent, 
the  injunction  will  be  refused.^  And  the  fact  that  another 
court  has,  upon  an  interlocutoiy  application,  granted  an  in- 
junction against  other  parties  restraining  the  infringement  of 
the  patent  is  not,  of  itself,  a  sufficient  adjudication  of  plain- 
tiff's right  to  justify  an  injunction  when  the  infringement  is 
positively  denied  by  answer  and  affidavits.* 

§  959.  Where  the  validity  of  a  patent  has  been  sustained 
by  a  decision  at  law  during  its  original  term,  and  thereafter  a 
re-issue  is  obtained  covering  a  wider  ground  than  that  adjudi- 
cated in  the  original,  all  that  lies  between  the  limits  of  the 

«Orr  V.  Littiefield,  1  Woodb.   ft         *Many  r.  Sier,  1  Fiah.  81. 
M.  13.    Bat  see  American  M.  P.  Co.  'Day  v.  Hartshoni,  3  Fish.  32. 

V.  Vail,  15  BUtchf.  315.  •  Parker  v.  Brant,  1  Fish.  68. 

*  Boulton  V.    Bull,   8   Ves.    140;         *  Parker  v.  Sears,  1  Fish.  98. 
Bridscn  v.  Benecke,  12  Beav.  7.  *  Sargent  Mannfactiiring  Co.    v, 

'Lister  v.  Eastwood,  26  L.  T.  4.  Woodraff,  5  Bias.  444. 
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original  and  of  the  re-iRsue  is  disputed  territory.  And  if  in 
such  case  the  infringement  which  it  is  sought  to  enjoin  lies 
wholly  within  that  disputed  territory,  the  application  for  relief 
will  be  denied.' 


III.    Peikctples  upon  which  Relief  is  gbanted. 

§  960.  Defendant's  hona  fides;  patent  to  defendant. 

961.  Iigancdon  not  granted  on  patent  alone. 

962.  ConsiderationB  of  hardship  and  convenience. 

963.  Prima  fckcte  infringement  must  be  shown;  recent  patent. 

964.  Clear  inMngement  required  when  patent  not  abjudicated;  good 

faith  of  defendants. 

965.  Acquiescence  and  encouragement  by  plaintiff  a  bar  to  relief. 

966.  limitations  upon  the  doctrine. 

967.  Defendant's  pecuniary  responsibility;  questions  of  damage. 

968.  Bond  or  security  in  lieu  of  injunction. 

969.  Plaintiff  *s  prior  possession  and  use  considered;  partial  infringement; 

denial  by  answer. 

970.  Dissolution. 

971 .  Rights  of  licensee. 

972.  The  same. 

973.  Actual  infringement  not  necessary;  apprehensiors  of  future  infringe- 

ment; experiments. 

974.  Public  conyenience;  injury  to  third  persons. 

975.  Validity;  novelty;  infringement. 

976.  Infringement  after  verdict;  promise  by  defendant  not  to  continue 

infringement. 

977.  Subsequent  patent  to  defendant;  doubt  as  to  novelty. 

978.  Proof  as  to  inventor;  dissolution. 

979.  Parties. 

980.  Questions  of  jurisdiction. 

981.  Expiration  of  patent;  assignee  of  defendant  |7en<f0Mf«  Zi7«. 

982.  Grounds  of  dissolution;  account;  appeal. 

983.  Penalty  for  not  marking  patented  articles;   injunction  upon  the 

hearing. 

984.  Process  not  patented  may  be  protected. 
965w    When  jurisdiction  exercised  over  foreigners. 

986.  Violation. 

987.  Account  not  incidental  to  iigunction. 

§  960.    Wbfere  defendant  is  acting  in  good  faith  nnder  let- 
^Poppenhusen  v,  Falke,  2  Fish.      181. 
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ters  patent  covering  his  process  of  manafactare,  he  has  a 
prima  fade  right  to  continue,  and  the  conrt  will  not,  upon  ex 
parte  affidavits,  on  an  application  for  a  preliminary  injunction, 
decide  the  whole  merits  of  a  bona  fide  issue,  and  thus  antici- 
pate the  final  judgment  upon  the  legal  questions  involved.* 
And  if  in  such  case  defendant  shows  a  1)elief  that  he  has  a  just 
defense,  and  has  not  willfully  pirated  complainant's  invention, 
the  court  will  require  a  case  of  evident  mistake  of  law,  or  of 
fact,  or  both^  in  the  defense  thus  interposed,  before  it  will  resort 
to  the  remedy  by  injunction."  But  the  fact  that  defendant, 
after  the  alleged  infringement,  has  received  a  patent  for  the 
article  manufactured  by  him,  will  not  prevent  an  injunction  if 
the  infringement  is  satisfactorily  established,  since  the  granting 
of  a  subsequent  patent  merely  serves  to  indicate  the  opinion 
of  the  officers  granting  it,  upon  an  ex  parte  examination  of  the 
subject,  and  is  by  no  means  conclusive.'  Especially  if  com- 
plainant has  already  established  his  title  at  law,  and  obtained 
an  ifijunction  in  the  same  court,  the  relief  will  be  allowed, 
although  defendant  claims  to  have  patented  his  apparatus  in 
good  faith.*  And  where  complainant  makes  out  a  %iYOx\g prima 
facie  case  for  an  injunction,  it  will  not  be  refused  because  de- 
fendant alleges  that  he  is  the  first  and  original  inventor,  his 
evidence  resting  upon  an  ex  parte  application  to  the  patent 
office  and  upon  his  own  affidavit,  he  having  slept  upon  his 
rights  for  a  long  period  of  years.' 

§  961.  Equity  will  never  interfere  upon  the  mere  patent 
alone,  without  proof  of  user  or  sales,  or  of  recoveries  at  law,' 
and  where  complainant  has  failed  in  previous  trials  at  law  to 
establish  his  rights,  and  it  does  not  appear  that  they  have  been 
acquiesced  in  by  the  public,  the  relief  will  be  withheld.^  And 
where  complainant's  patent  has  but  a  short  time  yet  to  run, 

<  Goodyear  v.  Danbar,  1  Fish.  472.  M.  290;  Toppaa  c.  National  Co.  4 

« Id.  Blatchf.  509;  S.  C.  2  Fish.  196. 

*  Morse  Pen  Go.  v.  Esterbrook,  3  *  Serrell  v.  Collins,  4  Blatchf.  61; 
Fish.  515.  Toppan   r.    National  Go.  lb.  509. 

^  Sickels  17.  Tileston,  4  Blatchf.  109.      And  see  North  v,  Kershaw,  lb.  70; 
■  Potter  V,  Stevens,  2  Fish.  163.         Muscan  H.  M.  Co.  r.  American  H. 

*  Hovey  r.  Stevens,  1  Woodb.  &      M.  Go.  lb.  174. 
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and  there  can  be  bat  little  difficaltj  in  determining  what  wonld 
be  a  proper  indemnity  for  the  use  of  his  invention  in  the  man- 
ufacture of  defendant's  machines,  defendant's  apparatus  em- 
bracing improvements  which  can  not  be  used  without  the  origi- 
nal invention  of  complainant,  upon  which  they  are  engrafted,  the 
defendant  may  be  permitted,  in  lieu  of  a  temporary  injunction, 
to  give  bond  with  approved  security  to  account  and  pay  such 
Bura  as  the  court  may  finally  decree.' 

§  962,  While  considerations  of  the  relative  hardship  and 
inconvenience  to  the  respective  parties,  by  granting  or  with- 
holding the  relief,  may  properly  be  taken  into  account  in 
determining  the  application,  yet  where  the  right  is  well 
established  and  the  violation  clear,  neither  considerations  of 
public  or  private  convenience,  or  of  hardship  to  the  defendant, 
will  prevent  the  court  from  interfering."  More  especially 
where  complainant's  right  has  been  established  by  previous 
adjudication,  will  the  court  refuse  to  be  governed  by  consider- 
ations of  hardship  to  defendant  from  granting  the  injunction, 
since  it  is  manifestly  unjust  that  a  patentee,  whose  rights  have 
already  been  established,  should  be  under  the  necessity  of 
meeting  litigation  in  a  great  variety  of  cases,  thereby  render- 
ing his  patent  comparatively  valueless.'  And  when  there  has 
been  long  and  quiet  enjoyment  under  the  patent,  and  its  validity 
has  been  sustained  by  the  courts,  an  injunction  will  not  be 
withheld  upon  the  doctrine  of  comparative  inconvenience.* 

§  963.  While  it  is  essential  that  the  patentee  should  pro- 
dace  ^>rimaytw?w  evidence  of  his  title,  yet  this  alone  will  not 
BufSce  to  entitle  him  to  the  injunction,  since,  however  clearly 
the  validity  of  the  patent  may  be  established,  a  prima  facie 
case  of  infringement  must  be  made  out  before  equity  will 
interpose.*  But  if  the  case  be  free  from  doubt  in  other  re- 
spects, the  relief  will  not  be  refused  because  the  patent  is  a 
recent  one.* 

'  Howe  f».  Morton,  1  Fieh.  585.  •  Ely  v.  Monson.  supra, 

^Sickels    V,  Tileston,  4    Blatchf.         *  Davenport  v.  Jepsjn,  4  DeGex, 

109;  Potter  v.  Puller.  2  Fish.  261;  F.  &.  J.  440. 
Ely  r.  Monson  &  B.  M.  Co.  4  Fish.         *  Hill  v,  Thompson.  3  Meriy.  626i 
64.  •  Clark  v.  Ferguson,  1  Gif.  184. 
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§  964.  When  it  is  sought  to  restrain  an  alleged  infringe- 
ment of  a  patent  whose  validity  has  never  been  sustained  bj 
any  prior  adjudication,  acquiescence  in  its  use  being  relied 
upon  as  the  foundation  for  relief,  the  infringement  must  be 
palpable  and  clear.  And  while  the  fact  that  defendants  are 
using  a  machine  which  is  openly  made,  sold  and  used  under 
patents,  and  which  the  manufacturers  have  put  upon  the  mar- 
ket in  good  faith  and  in  open  competition  with  the  machines 
made  by  plaintiff  and  in  the  belief  that  they  were  not  trespass- 
ing upon  his  rights,  will  not  of  itself  constitute  a  sufficient 
defense  if  defendants  are  adjudged  guilty  of  an  infringement 
upon  the  final  hearing,  it  constitutes  a  reason  why  the  court 
should  hesitate  to  interfere  before  final  decree,  when  there  is 
no  suggestion  of  irremediable  injury  in  the  meantime,  or  of  any 
want  of  ability  to  respond  in  the  event  of  a  final  recovery.* 

§  966.  In  considering  applications  for  relief  by  injunction 
against  the  infringement  of  patents,  courts  of  equity  require  of 
the  patentee  due  and  reasonable  diligence  in  the  assertion  of  his 
rights,  and  a  long  or  unreasonable  delay  in  invoking  relief,  oi* 
acquiescence  for  a  considerable  length  of  time  in  the  infringe- 
ment complained  of,  may  afford  sufficient  ground  for  refusing 
an  injunction."  Thus,  where  the  patentee  has  stood  by  for 
many  years  and  acquiesced  in  the  use  of  the  article  which  he 
afterward  seeks  to  enjoin,  such  acquiescence,  without  objection 
and  without  demand  of  compensation,  is  regarded  as  conclu- 
sive evidence  that  the  continuance  of  the  use  of  his  invention, 
for  the  short  period  yet  remaining  before  the  expiration  of  his 
patent,  will  not  constitute  such  an  irreparable  injury  as  to  war- 
rant an  injunction.*  And  where  the  patentee,  wliile  licensing 
certain  persons  to  use  his  invention,  has  permitted  others  to 
use  it  without  license  and  without  objection,  such  conduct 
may  be  taken  into  consideration  by  the  court,  and  although  it 
is  satisfied  of  the  validity  of  the  patent,  it  will  not  interfere 

I  Burleif^h  Rock  Drill  Co.  v.  Lob-  284;  Blanchard  v.  Spragoe,  1  Cliff, 

dell,  1  Holmes,  450.  288;  Hockholzer  v.  Eager,  2  Sawy. 

*  Parker  r.  Sears,  1  Fish.  93;  Good-  861. 

year  v.  Honsinger,  3  Fish.  147;  S.  C.  *  Parker  v.  Sears,  1  Fish.  93. 
2  Biss.  1;  Baxter  v.  Combe,  1  Ir.  Ch« 
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bj  an  abfiolnte  and  nncoiiditional  injtinction,  bnt  will  grant  a 
temporary  writ,  with  leave  to  defendant  to  come  in  and  have 
the  same  dissolved  upon  giving  secnrity  to  complainant^  So 
it  is  held  that  acquiescence  by  a  patentee  for  a  considerable 
length  of  time  in  the  use  of  his  patented  machine  by  defend- 
ant, who  had  previously  constructed  and  used  the  same  by 
permission  of  the  patentee,  will  justify  the  court  in  refusing  to 
interfere.*  And  where  plaintiffs  had  permitted  defendants  to 
use  the  patented  machine  for  a  period  of  more  than  eighteen 
months,  with  full  knowledge  by  plaintiffs  of  such  user,  such 
delay  was  held  to  constitute  sufficient  ground  for  refusing  an 
injunction.*  So  if  complainant  has  encouraged  or  acquiesced 
in  the  infringement,  or  has  permitted  the  erection  of  works 
and  large  expenditures  of  money  in  the  manufacture  of  the 
patented  invention,  Jie  will  not  be  protected.*  And  where 
deii^idant  has  manufactured  under  authority  of  a  patent,  and 
with  full  knowledge  of  complainants,  for  a  considerable  length 
of  time,  without  molestation,  and  has  invested  money  in  the 
basinesB,  to  warrant  an  injunction  the  case  must  be  free  from 
all  r^isonable  doubt.* 

§966.  Notwithstanding  the  well-settled  doctrine  denying 
relief  by  injunction  when  the  patentee  has  long  delayed  the 
assertion  of  his  rights,  the  fact  that  plaintiffs  have  been  com- 
pelled to  litigate  their  rights  under  their  patent  by  a  long  series 
of  suits,  and  have  but  recently  obtained  an  adjudication  in  their 
favor,  has  been  held  a  sufficient  excuse  for  their  apparent 
laches  in  seeking  preventive  relief  in  equity.'  And  a  delay  of 
three  months  in  filing  the  bill  after  plaintiff  is  apprised  of  the 
character  of  defendant's  infringement  affords  no  ground  for  re- 
fusing an  interlocutory  injunction,  when  defendant  has  not  ' 
thereby  been  induced  to  change  his  position,  and  when  he  has 

^  Goodyear  v,  Honsiiigfer,  8  Fish.  Bridson  v,  Benecke,  12  Beav.  7;  Bo- 

147;  8.  C.  2  fiisB.  1.  viU  v.  Orate,  L.  R.  1  Eq.  388;  North 

'Bfamchazd  «.  Spraffue,  1  Qiff-  v,  Kershaw,  4  Blatchf.  70;  Sykes  v. 
288.                                                    '    Manhattan,  6  Blatchf.  496. 

*  Hockholxer  p.  Eager,  2  Sawy.  *  North  v.  Kershaw,  4  Blatchf.  70. 

S61.  •Rumford   Works    f.  Vice,     14 

«  Baoon  9.  Jones*  4  Myl.  &  Gr.  436;  Blatchf.  179. 
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had  no  commnnication  with  plamtiff  in  the  interval.*  Where 
there  has  not  been  a  long  or  uninterrupted  possession  under 
the  patent,  and  there  has. been  a  delay  of  two  years  upon  plain- 
tiffs part  in  seeking  to  restrain  the  alleged  infringement,  it  is 
proper  to  refuse  the  injunction  in  limine^  but  without  preju- 
dice and  with  liberty  to  plaintiff  to  bring  his  action  at  law.' 
But  when,  in  such  case,  plaintiff  proceeds  witli  his  action  at 
law  and  obtains  a  verdict  therein,  it  is  then  proper  to  grant  an 
injunction,  even  though  a  bill  of  exceptions  has  been  tendered 
in  the  action  at  law,  which  has  not  yet  been  finally  disposed 
of  on  error  to  a  court  of  review.* 

§  967.  Defendant's  pecuniary  responsibility  is  a  material  cir- 
cumstance  to  be  taken  into  account  on  the  application  for  an 
injunction,  as  is  also  the  fact  that  he  does  not  make  or  vend 
the  patented  machine,  but  merely  uses  it,  the  only  injury  re- 
sulting therefrom  to  the  patentee  being  the  loss  of  his  royalty, 
and  not  a  damaging  and  constantly-increasing  competition.* 
So  where  the  injury  to  the  patentee  resulting  from  the  infringe- 
ment consists,  not  in  the  use  of  the  invention,  but  in  depriving 
him  of  compensation  for  such  use,  the  price  or  value  of  a 
license  constituting  the  rule  of  damages,  an  injunction  is  not 
the  proper  remedy  to  enforce  payment  of  the  money,  since  the 
measure  of  damages  being  a  certain  and  fixed  sum,  ample  re- 
dress can  be  had  at  law.' 

§  968.  Although  defendant's  machine  may  be  an  infringe- 
ment of  that  of  complainant,  yet  if  it  contain  other  and  valua* 
ble  improvements  not  covered  by  complainant's  patent,  and  if 
the  issuing  of  the  writ  would  be  likely  to  prejudice  the  actual 
rights  of  defendant,  without  being  as  beneficial  to  complainant . 
as  an  account  of  profits  with  security  for  their  payment,  the 
injunction  will  be  withheld  on  condition  of  defendant's  account- 
ing and  giving  security  for  payment'    And  the  practice  is 

'  Union  Co.  v,  Binney,  5  Fish.  166.  And  see  Living ston  v,  Jones,  lb.  207. 

*  Baxter  v.  Combe,  1  Ir.  Ch.  284.  *  Stainthorp  v.  Humiston,  2  Fish. 

*  Baxter  v.  Combe,  3  Ir.  Ch.  256,  311.    And  see  Howe  v,  Morton,  1 
affirming  S.  C.  lb.  245.  Fish.  586.    As  to  the  considerations 

^  Morris  v.  Lowell,  3  Fish.  67.  goyeming  the  ooarfc  in  determining 

*  Sanders  v.  Logan,  2  Fish.  167.      whether  to  grant  an  injanction  or  to 
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sometimes  adopted  of  granting  the  injnnction  in  the  alternative, 
unless  defendant  will  give  bond  in  a  snm  fixed  by  the  court  to 
respond  in  snch  damages,  if  any,  as  may  be  awarded  upon  the 
final  decree.'  So  where  plaintiff  is  not  a  manufacturer  of  the 
patented  article  and  will  be  adequately  protected  by  a  just  com- 
pensation for  the  use  of  his  invention,  and  defendants  are  heavy 
manufacturers  with  a  large  capital  invested  in  their  business, 
the  sudden  stoppage  of  which  would  be  disastrous  to  them  and 
would  be  of  no  benefit  to  plaintiff,  it  is  proper  to  allow  defend- 
ants the  opportunity  of  giving  a  bond  to  secure  plaintiffs,  in 
lieu  of  granting  an  injunction."  And  where  the  validity  of 
complainant's  patent  is  denied  on  the  ground  of  a  prior  public 
use,  the  patent  itself  never  having  been  adjudicated,  and  the 
general  allegation  in  the  bill  of  acquiescence  on  the  part  of 
the  public  is  unsupported  by  proof  and  denied  by  the  answer, 
defendant  will  not  be  enjoined  from  constructing  a.  single 
machine  merely  for  his  own  use,  if  he  gives  security  to  com- 
plainant for  all  loss  and  damage  that  may  result  to  him  by 
reason  of  the  construction  and  use  of  the  machine.*  But 
where  the  infringement  is  manifest  and  the  right  to  an  injunc- 
tion clear,  it  will  not  be  withhold  because  of  defendant  oflering 
security  for  damages  and  an  account  of  sales.* 

§  969.  On  an  application  to  enjoin  the  infringement  of  a 
patent,  the  court  may  take  into  consideration  complainant's 
possession  of  the  right  and  his  use  of  the  invention  before  the 
application  for  the  grant  of  letters  patent.*  But  the  use  m  ust  be 
a  public  use,  under  an  avowed  claim  of  right,  since,  if  this 
be  not  so,  there  is  no  exclusive  possession  as  against  the  public, 
and  no  claim  in  which  it  can  acquiesce.'  It  is  not,  however, 
necessary  that  all  the  grants  of  right  in  the  patent  should  have 

lequixe  defendant  to  keep  an  ac-  son,  1  Hughes,  607. 

count,  lee  Plimpton  9.  Spiller,  4  Ch.  *  Morris  v,   Shelboume,   4  FiBh. 

D.  286.  877;  S.  0.  8  Blatchf.  266. 

'See   Chipman  v.  Wentworth,  5  *  Tracy  ©.  Torrey,  2  Blalchf.  275. 

Fish.  202;  S.  C.  1  Holmes,  96;  Wells  ^  Sargent   v.  Seagrave,  2  Curt.  C. 

r.  6iU,  6  Fish.  89;  Middling^s  Pari-  C.  553. 

fier  Co.  r.  Christian,  4  Dill.  448.  *  Toppan    r.     National      Co.    4 

*  Doisey  Co.    v.   Marsh,   6  Fish.  Blatchf.  509. 
387.    And  see  YuengUng  v,  John- 
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been  infringed,  bnt  the  injunction  will  issne  for  the  yiolation 
of  a  portion  of  them.*  And  a  mere  denial  by  answer  of 
the  eqnity  of  the  bill  does  not  prevent  the  court  from  look- 
ing into  the  law  and  the  facts  of  the  case,  and  where  the  right 
depends  npon  the  interpretation  to  be  given  to  the  letters 
patent,  the  conrt  will  look  into  the  instrnment  and  construe  it, 
notwithstanding  the  answer  denies  the  right  to  the  relief 

§  970.  An  injunction  in  patent  cases  is  not  designed  to  delay 
or  impair  the  right  of  trial  by  jury^  bnt  rather  to  make  the 
prima  facie  title  prevail  until  such  trial  can  be  had.*  Hence, 
where  an  injunction  has  been  granted  on  proof  of  former  recov- 
eries and  long  possession,  it  will  not  necessarily  be  dissolved 
on  an  answer  denying  the  validity  of  the  patent,  but  will  be 
continued  to  allow  an  issue  at  law  upon  that  question/  Nor 
will  the  injunction  be  dissolved  because  of  doubts  as  to  the 
validity  of  the  patent,  growing  out  of  errors  on  the  part  of  the 
officers  issuing  it,  when  steps  have  been  taken  in  congress  to 
correct  such  errors  by  appropriate  legislation.* 

§  971.  A  licensee  of  a  patent,  if  his  rights  be  infringed,  is 
entitled  to  the  dd  of  an  injunction  to  restrain  such  infringe- 
ment.' And  where  a  patentee  has  by  contract  given  a  license 
to  plaintiff  to  make  and  nse  the  patented  invention,  the  suing 
out  of  an  injunction  restraining  plaintiff  from  such  manufac- 
ture is  a  breach  of  the  contract  and  sufficient  ground  for  main- 
taining an  action  thereon.^  But  where  plaintiff  held  a  license 
to  manufacture  nnder  defendants'  patent,  detendants  having 
the  option  to  terminate  plaintiff's  license  if  the  sums  due  for 
fees  were  not  paid,  it  was  held  that  a  court  of  equity  had  no 
jurisdiction  to  entertain  a  bill  to  obtain  a  construction  of  the 
license  and  to  restrain  defendants  from  giving  notice  of  their 
option  to  terminate  the  license  and  from  attempting  to  collect 
the  fees,  but  that  the  remedy  should  be  sought  at  law.' 

1  Potter  V.  Holland*  4  BUtchf .  288;  *  Woodworth  v;  HaU,  1  Woodb.  ft 

8.  C.  1  Fish.  882.  M.  889. 

'  Clum  9.   Brewer,  2  Cart.  G.  C.  *  Brammer  r.  Jones,  2  Bond,  100. 

506.  ^  Sailings  v .  Goodyear  Dental  Val* 

*  Woodworth  v.  Rogers,  3  Woodb.  canite  Co.  86  Mich.  818. 

k  M.  185.  '  Florence  S.  M.  Co.  v.  Singer  IL 

^Orr 9.  MeniU,  1  Woodb.  ft  M.  376.  Co.  8  Blatchf.  118. 
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§  972.  Where  an  injunction  is  in  fnll  force  against  the  use 
of  a  patented  machine,  the  court  will  not  allow  its  use  by 
parties  claiming  under  the  patentee  of  the  invention  enjoined*' 
Bat,  although  a  provisional  injunction  will  be  granted  against 
the  licensee  of  a  patent,  if  applied  for  during  his  violation  of 
the  restrictions  subject  to  which  he  received  his  license,  yet  if 
it  appears  that  such  violation  was  made  under  a  misapprehen- 
sion of  his  rights,  and  has  been  discontinued,  the  injunction 
will  be  withheld.*  And  where  defendant  claims  the  right  to 
manufacture  under  an  assignment  of  a  license  from  plaintiffs, 
an  interlocutory  injunction  will  be  refused  when  it  is  not 
shown  that  defendants  are  using  the  invention  in  any  manner 
not  warranted  by  the  license."  Where,  by  tlie  terms  of  the 
license,  a  forfeiture  is  incurred  by  non-payment,  the  remedy 
may  be  either  at  law  to  enforce  the  payment,  or  in  equity  to 
restrain  the  use  of  the  patent.*  But  a  license  to  use  the  patent, 
granted  by  one  tenant  in  common,  can  not  be  enjoined  by 
another  tenant  in  common,  their  right  to  sell  or  license  being 
equal.*  And  where  it  appears  by  the  answer  that  defendant 
was  acting  under  a  license  from  complainant,  the  injunction 
will  be  dissolved.* 

§  973.  It  is  not  necessary  to  the  issuing  of  the  writ  that  the 
wrong  should  actually  have  been  committed,  but  reasonable 
grounds  for  belief  that  an  infringement  may  occur  in  the  future 
will  warrant  the  injunction,  where  the  title  has  been  estab- 
lished at  law/   So,  although  no  actual  infringement  has  occur- 


1  Woodworth  9.  Edwards,  8 
Woodb.  is  M.  120. 

*  Wileon  9.  Shennan,  1  Blaiohf. 

586. 

*  Beldin^  v.  Tamer,8Blatchf.  321. 

*  Woodworth  9.  Weed.  1  Blatehf. 
165.  It  may  well  be  doubted,  however, 
whether  this  rale  can  be  maintained 
oonnstenUy  with  the  established 
principle  that  equity  will  never  inter- 
fere where  there  is  adequate  remedy 
at  law. 

*  Clam  V.  Brewer,  2  Cart.  C.  C.  506. 


'Goodyear  v.  Bourn,  8  Blatchf. 
266. 

*  Poppenhusen  v.  New  York,  4 
Blatchf.  184.  This  was  a  bill  for 
an  injunction  where  a  verdict  had 
been  had  a^nst  the  defendants  in 
the  same  court  in  an  action  at  law 
upon  the  same  patents.  The  bill  al- 
leged violation  of  complainant*s 
rigrhts  after  the  verdict,  and  that  de« 
fendants  would  continue  such  viola- 
tion in  future,  unless  restrained  by 
ii^nnction.  Ingersoll,  J.,  delivering 
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red,  jet  if  tliere  is  a  deliberate  intention  expressed  and  aboat  to 
be  carried  into  execution  to  infringe  nnder  a  claim  of  right  to 
use  the  patented  invention,  plaintiff  is  entitled  to  relief  by  in- 
junction. And  while  the  making  of  the  patented  article  bj  de- 
fendant in  the  course  of  bona  jide  experiments,  with  a  view 
of  improving  upon  the  invention,  is  not  of  itself  an  infringe- 
ment, yet  equity  will  enjoin  a  defendant  from  manufacturing 
a  quantity  of  the  patented  goods  under  the  plea  of  experiment- 
ing, even  though  the  quantity  be  smalL* 

§  974.  When  the  patented  machine  the  use  .of  which  it  is 
sought  to  enjoin  is  being  used  by  defendants  for  the  conven- 
ience of  the  public,  as  in  the  case  of  a  stone-crusher  used  in 
repairing  the  roads  in  a  large  cemetery  adjacent  to  a  city,  the 
use  of  the  machine  being  necessary  for  the  public  convenience 
in  burying  the  dead,  an  injunction  has  been  withheld  m  limine 


the  opinion  of  the  court,  says:  *'Th6 
writ  of  injunction  is  a  remedial  writ 
in  the  nature  of  a  prohibition.  The 
object  of  the  present  motion  for  an 
iiVJ  unction  is  to  prevent  the  com- 
mission of  injuries  in  the  future,  not 
to  redress  ix^'uries  that  are  past. 
The  writ  prayed  for  is  to  act  as  a 
remedy  against  a  threatened  wrong 
by  preventing  the  commission  of 
such  wrong;  and  it  is  not  necessaiy^ 
before  a  writ  to  prevent  a  wrong 
can  issue,  that  the  wrong  should 
actually  have  been  committed.  If 
it  were,  the  remedy  by  injunction 
would  be  a  very  inadequate  one.  If 
the  rights  of  a  party  under  a  patent 
have  been  fully  and  clearly  estab- 
lished, and  an  infringement  of  such 
rights  is  threatened,  or  if,  when 
they  have  been  infringed,  the  party 
has  good  reason  to  believe  they 
will  continue  to  be  infringed,  an  in- 
junction will  issue.  It  issues  for  the 
reason  that  there  is  good  ground 
to  believe  that  in  future  they  will  be 
infringed.   Where   a   trial   at  law 


has  been  had,  resulting  in  a  ver- 
dict in  favor  of  the  patentee, 
and  the  right  to  the  improve- 
ment  patented  has  been  fully  es- 
tablished, to  the  satisfaction  of 
the  court,  and  the  infringement  of 
right  made  clear,  such  a  trial  re- 
sulting in  such  a  verdict  is  sufficient, 
without  any  other  proof,  to  author- 
ize the  court  to  grant  an  injunction 
to  prevent  any  future  violation  of 
right.  Such  a  trial,  with  such  a  re- 
sult, affords  sufficient  proof,  that,  in 
future,  there  will  be  an  infringement, 
unless  such  infringement  is  restrained 
by  ixgunction.  It  is,  nnder  such 
circumstances,  almost  a  matter  of 
course  that  the  injunction  should 
be  allowed.  (Neilson  v,  Harford, 
Webster's  Patent  Cases,  873.)  Such 
a  trial  at  law,  resulting  in  such  a 
verdict,  to  the  entire  satisfaction  of 
the  court,  has  taken  place  between 
the  parties  to  this  9ait.**  See,  also, 
Frearson  r.  Loe,  9  Ch.  D.  48. 
>  Frearson  v.  Loe,  9  Gh.  D.  48. 
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upon  terms  of  defendant  paying  into  conrt  the  amount  of 
plain  tiff  ^8  royalty  upon  the  machine,  to  abide  the  result  of  the 
Boit.'  But,  while  the  question  of  public  convenience  may 
thns  be  considered  in  passing  upon  an  application  for  an  in- 
terlocutory injunction  to  restrain  the  infringement  of  a  patent, 
it  is  held  that  the  fact  that  the  granting  of  the  injunction  will 
indirectly  work  an  injury  to  third  persons  affords  no  ground 
for  denying  the  relief  in  a  case  otherwise  proper  for  an  injunc- 
tion." Where,  however,  plaintiffs  have  no  patented  machine 
in  operation  and  are  neither  manufacturing  nor  using  it,  and 
the  effect  of  an  injunction  would  be  to  close  up  defendant's 
business  and  it  would  be  productive  of  great  expense  and  injury 
to  third  parties,  it  is  proper  for  the  court  to  take  such  facts 
into  consideration  in  refusing  an  application  for  an  interlocu- 
tory injunction.* 

§  975.  To  warrant  relief  by  injunction  against  the  infringe- 
ment of  letters  patent,  the  court  must  be  satisfied  of  the 
validity  of  plaintiff's  patent,  of  the  novelty  of  his  invention 
and  of  the  fact  of  infringement*  If,  therefore,  grave  doubt 
exists  as  to  tlie  validity  of  the  patent,  an  interlocutory  injunc- 
tion will  be  denied.*  So  if  the  court,  upon  the  evidence  before 
it,  entertains  strong  doubts  as  to  the  novelty  of  plaintiff's  in- 
vention,  it  will  refuse  to  interfere  by  injunction  in  limhie* 
And  where  defendant's  article  which  is  alleged  to  be  an  infringe- 
ment of  plaintiff's  patent  is  being  manufactured  under  letters 
patent,  the  court,  upon  an  application  for  an  interlocutory  in- 
junction, is  at  liberty  to  indulge  the  presumption  that  it  is 
not  an  infringement,  and  may  deny  the  injunction,  leaving  the 
question  of  infringement  to  be  determined  upon  the  final  hear- 
ing. So  when  the  fact  of  infringement  is  fully  denied  by  the 
answer  under  oath,  and  by  affidavits  in  support  of  it,  the  ques- 

*  Blake  9,  Greenwood  Cemetery,  96;    S.  G.    5  Fish.  802;  Jones   p. 

14  Blatchf.  842.  Hodgres,  1  Holmes,  87;  Sargent  Man- 

'  Romford    Works   v.  Vice,     14  nfaciuring  Co.  v.  Woodruff,  5  Biss. 

Blatchf.  179.  444. 

'Hockholzer  9.  Eager,    2  Sawy.  ^  Fales  r.  Wentworth,  1  Holmes, 

861.    And  see  Dorsey  Co.  v.  Marsh*  96;  S.  C.  5  Fish.  302. 

6  f^sh.  887.  'Jones  v.  Hodges,  1  Holmes,  87. 

^  Fales  V.  Wentworth*  1  Hohnes, 
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tion  being  left  in  great  donbt  npon  the  papers  presented  npon 
the  motion  for  an  injunction,  it  is  proper  to  withhold  the 
relief  apon  an  interlocutory  application,  leaving  the  matter  to 
be  determined  upon  the  hearing.* 

§  976.  Where  a  verdict  has  already  been  recovered  against 
defendants  in  an  action  at  law  in  the  same  court  and  upon  the 
same  patents,  and  a  bill  is  then  filed  to  procure  an  injunc- 
tion, the  bill  alleging  a  violation  of  plaintiff's  rights  after 
verdict,  it  will  not  snfSce  for  defendants  to  answer  that  what 
they  have  done  since  the  finding  of  the  verdict  was  not  in  vio- 
lation of  plaintiff's  right;  but  they  should  state  explicitly  that 
they  do  not  intend  to  commit  any  infringement  in  the  fixture." 
Nor  will  the  fact  that  since  the  commencement  of  suit  defend- 
ants have  ceased  to  infringe,  and  do  not  threaten  further  in- 
fringement, prevent  the  issuing  of  a  preliminary  injunction,  if 
a  necessity  for  the  writ  existed  at  the  time  of  filing  the  bill, 
plaintiffs  alleging  that  they  apprehend  a  continuance  of  the  in- 
fringement In  such  cases,  the  patentee  will  not  be  compelled 
to  rest  his  equities  upon  the  mere  assertion  of  defendants  that 
the  infringement  shall  not  be  repeated,  and  the  court  will 
impose  tlie  necessary  restraint  to  prevent  a  repetition  of  the 
injury.*  And  it  would  seem  that  a  mere  promise  by  defendant 
n9t  to  continue  the  infringement  is  no  bar  to  an  injunction  to 
prevent  future  infringement* 

§  977.  Complainant's  patent  being  fully  established  at  law, 
and  the  infringement  being  clearly  proven,  the  injunction  will 
not  be  refused  because  of  defendant's  reliance  upon  a  subse- 
quent patent  to  himself,  which  contains  on  its  face  satisfactory 
evidence  that  its  process  involves  an  infringement  of  the  prior 
patent.*  But  to  warrant  the  injunction,  it  must  appear  that 
defendant  has  either  used  the  patented  machine  himself,  or 
has  employed  others  to  use  it  for  him,  or  has  profited  by  its 

'Sargent   Manufactaring  Co.   v.  Green wald,  2    Fish,  f^i    Rninford 

Woodruff,  5  Bias.  444.  Worka  r.Vioe.  14  Blatchf.  179. 

*  Poppenhusen  v.  New  York,  4  ^  Geary  r.  Norton,  }  DeG.  &  8nu 
Blatchf.  184.  9. 

*  Potter  V.  Crowell,  1  Abb.  U.  S.  R.  •  Goodyear  r.  Evans,  6  Blatchf.  121 . 
89;   S.  G.  3   Fish.  112;  Jenkins  v. 
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nee.*  And  where  the  novelty  of  the  invention  is  denied,  and 
the  question  is  involved  in  considerable  doubt,  the  injunction 
will  be  withheld  until  a  trial  at  law.' 

§  978.  Upon  the  application  for  the  writ,  it  must  appear, 
either  in  the  sworn  bill,  or  by  affidavit,  that  complainant  is  the 
inventor  of  the  patent  to  be  protected,  and  it  does  not  suffice 
that  he  swore  to  this  when  he  obtained  his  patent."  And  on  a 
motion  for  a  dissolution  of  die  injunction,  upon  affidavits,  suf- 
ficient proof  must  be  adduced  to  overcome  the  equity  of  the 
bill  and  the  evidence  supporting  it.*  And  where  a  special  in- 
junction is  granted  upon  bill  filed,  a  motion  to  dissolve  will 
not  be  heard  upon  the  same  evidence,  or  on  new  evidence  im- 
properly neglected  on  the  former  hearing,  but  new  and  material 
testimony  will  be  required.* 

§  979.  Equity  will  not,  on  the  application  of  the  legal 
owner,  enjoin  the  equitable  owner  of  a  patent.*  But  where  one 
person  has  the  legal  and  another  the  equitable  right  to  the 
patent,  both  should  be  joined  in  an  action  for  infringement.' 
And  where  the  infringement  is  the  act  of  several  persons 
jointly,  they  should  all  be  made  defendants,  but  if  it  is  their 
separate  act,  separate  bills  should  be  filed  against  them.*  The 
directors  of  a  corporate  company  who,  as  the  agents  of  the  com- 
pany, have  committed  an  infringement,  should  be  made  par- 
ties.* And  the  assignor  of  a  patent,  who  still  retains  an  interest 
in  the  patent,  although  none  in  the  territory  where  the  infringe- 
ment occurred,  is  a  proper  party  to  a  bill  for  an  injunction.'* 
So  the  assignee  of  part  of  a  patent,  within  a  particular  terri- 
tory, may  properly  enjoin  the  infringement  in  that  territory." 
And  where  one  of  three  parties  works  a  patented  machine, 


» Woodworth  v.  Hall,  1  Woodb.  & 
M.249. 

•Booth  V.  Garelly,  1  Blatchf.  247. 

•Sollivan  9.  Redfield,  1  Paine,  441. 

«Sparkman  v.  Higgins,  1  Blatchf. 
205. 

« Woodivoith  9.  Bogen,  3  Woodb. 
ft  M.  135. 

*  Clam  0.  Brewer,  2  Curtis.  506. 

^Stimpsoa  v,  Rogers,  4  Blatchf. 


833;  Goodyear  v.  Mlyn,  6  Blatchf. 
33;  €k)odyear  9.  New  Jeney  R.  R.  1 
Fish.  626. 

•Dilly  V.  Doig,  2  Vee.  Jr.  486. 

•  Belts  «.  DeVitre,  84  L.  J.  Ch. 
289;  Goodyear  v.  Phelps,  3  Blatchf. 
91. 

"Woodworth  v,  Wilson,  4  How. 
712. 

"  Ogle  V.  Edge,  4  Wash.  C.  C.  584. 
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which  is  owned  by  two  others,  the  relief  will  be  granted  against 
all.*  Nor  will  the  court  refuse  to  enjoin  because  a  number  of 
parties,  all  of  whom  are  interested  in  the  patent,  have  contrib- 
uted to  a  common  fund  for  the  protection  of  their  common 
rights  by  prosecuting  infringements  of  those  rights.* 

§  980.  For  the  purpose  of  restraining  the  infringement  of 
a  patent,  the  court  need  only  have  jurisdiction  of  the  person.' 
But  where  defendant  resides  in  another  jurisdiction,  in  which 
the  infringement  occurred,  the  court  will  not  interfere/  And 
it  has  been  held  that  a  defendant  who  is  the  owner  of  a  patent 
in  certain  territory  can  not  be  enjoined  from  selling  the  pat- 
ented machine  in  complainant's  territory,  on  the  ground  that 
the  law  extends  protection  only  to  the  thing  patented,  and  not 
to  its  product.* 

§  981.  An  injunction  may  be  granted,  although  the  patent 
is  about  to  expire,  to  restrain  the  sale  of  machines  manufac- 
tured in  violation  thereof  while  it  is  yet  in  force.*  And  the 
provisions  of  the  writ  will  be  extended  to  an  assignee  of  the 
defendant,  who  takes  an  assignment  of  defendant's  rights  ^^72^ 
derUe  lUe^  and  with  full  knowledge  of  all  the  proceedings.^ 

§  982.  Where  an  injunction  is  granted  against  the  infringe- 
ment of  a  patent,  and  at  the  same  time  complainant  is  ordered 
to  bring  an  action  at  law  to  test  his  rights,  delay  in  proceeding 
at  law  will  constitute  sufficient  ground  for  a  dissolution  of 
the  injunction,  but  defendants  may  still  be  required  to  keep  an 
account  after  the  dissolution.*  And  the  court  may,  on  suffi- 
cient cause  shown,  permit  tlie  injunction  to  be  dissolved  upon 
condition  of  defendants  giving  security  to  account  to  complain- 
ants if  their  right  shall  be  established.*  But  a  decree  for  an 
injunction  in  a  patent  cause,  with  a  reference  to  a  master  to 

^Woodworth     «.      Edwards,     8  'Croesley  o.  Beverley,  1  Ross,  k 

Woodb.  &  M.  120.  M.  166,  note. 

*  Potter  9,  Fuller,  2  Fiah.  251.  ^  Parkhurst  o.  Kinsman,  2  Blatchf. 

*  Wilson  V.  Sherman,  1  Blatchf.  78. 

536.  *  Stevens  o.  Eeatinff,  2  Ph.  333. 

^Qoodyear  v.  Bonm,  3  Blatchf.  *  Brooks  «.  Bicknell,  8  McLean, 

266.  250. 

*Boyd  «.  Blown,  8  McLean,  295. 
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take  an  account  of  profits,  is  not  considered  a  final  decree 
from  which  an  appeal  will  lie.' 

§  9S3.  The  penalty  imposed  by  act  of  congress  for  not 
marking^  patented  articles  does  not  affect  the  right  to  an  in- 
junction to  restrain  an  infringement.'  Nor  is  complainant 
barred  from  asking  an  injunction  upon  the  hearing  because  of 
his  neglect  to  apply  for  the  relief  by  an  interlocutory  motion, 
although  such  neglect  will  impose  upon  him  the  obligation  of 
making  out  a  clear  and  unexceptionable  title  at  the  hearing.' 

§  984.  A  process  of  manufacture  may,  under  certain  cir- 
cumstances, be  protected  by  injunction,  although  not  the  sub- 
ject of  a  patent  Thus,' where  defendant,  through  breach  of 
contract  and  in  violation  of  confidence,  has  become  possessed 
of  a  secret  process  of  manufacture,  he  will  be  enjoined  from 
making  any  use  of  the  secret  Although  complainant  in  such 
a  case  may  not  have  a  good  title  for  protection  in  equity  as 
against  the  public  generally,  his  process  not  being  patented, 
he  is  entitled  to  protection  against  the  defendant,  who  has  ob- 
tained possession  of  his  secret  in  violation  of  the  contract  of 
the  person  by  whom  it  was  communicated  to  defendant^ 

§  985.  Hie  jurisdiction  of  equity  for  the  protection  of  pat- 
ents is  exercised  over  foreigners  within  the  limits  of  the  coun- 
try granting  the  patent,  as  well  as  over  its  own  subjects  and 
citizens.  And  an  injunction  will  be  allowed  to  restrain  the 
citizens  of  one  nation  from  using  machinery  patented  to  the 
citizens  of  another,  on  board  their  ships  within  the  harbors  of 
the  nation  granting  the  patent* 


>  Barnard  9.  Gibson,  7  How.  650; 
Hamiston  v,  8tainthorp,  2  Wal  106. 

'  Goodyear  v.  AUyn,  6  Blatchf.  83; 
8,  C.  3  Fish.  374. 

*Baooo  V.  Spottiswoode,  1  Beav. 
882 ;  Buchanan  v.  Howland,  5 
Blatdif.  151. 

*  Monson  v.  Moat,  9  Hare,  241. 

'Oaldwell  ir.  YanvliBsengen,  9 
Haie,  415.  The  prindples  applicable 
to  iigancfcions  against  the  infringe- 
ment of  patents  by  foreigners  within 


the  joiisdtction  of  the  gov^Tnuient 
granting  the  patent  are  well  set 
forth  by  the  Vice  Chaneellor  in  this 
case,  as  follows:  '*  I  take  the  mle 
to  be  universal  fhat  foreigners  are  in 
all  cases  snlject  to  the  laws  of  the 
country  in  which  they  may  happen 
to  be;  and  if  in  any  case,  when  they 
are  out  of  their  own  country,  their 
rights  are  regulated  and  governed 
by  their  own  laws,  1  take  it  to  be, 
not  by  force  of  those  laws  themselves. 


620 


INJUNCTIONS. 


[chap. 


§986.     One  who  has  been  enjoined  from  the  infringement 
of  a  patent    violates  the  mandate  of  the  court  by  usin^    a 


but  by  the  law  of  the  country  in 
which  they  may  be  adoptingr  those 
laws  as  part  of  their  own  law  for  the 
purpose  of  determining^  such  rights. 
♦   ♦    *   ♦    Foreigners  coming  into 
this  couDtry  are,  as  I  apprehend, 
subject  to  actions  for  injuries  done 
by  them  whilst  here  to  the  subjects 
of  the  crown.    Why,  then,  are  they 
not  to  be  snlgect  to  actions  for  the 
injury  done  by  their  infringing  upon 
the  sole  and  exclusive  right  which  I 
have  shown  to  be  granted  in  con- 
formity with  the  laws  and  constitu- 
tion of  this  country?    And  if  they 
are  subject  to  such  actions,  why  is 
not  the  power  of  this  court,  which 
is  founded  upon  the  insufficiency  of 
the  legal   remedy,  to   be    applied 
against  them  as  well  as  against  the 
subjects  of  the  crown.    It  was  said 
that  the  prohibitory  words  of  the 
patent  were  addressed  only  to  the 
subjects  of  the   crown;  but    these 
prohibitory  words  are  in  aid  of  the 
grant  and  not  in  derogation  of  it; 
and  they  were  probably  introduced 
at  a  time  when  the  prohibition  of 
the  crown  could  be  enforced  person- 
ally against  parties  who  ventured 
to  disobey  it.    The  language  of  this 
part  of  the  patent,  therefore,  does 
not  appear  to  me  to  alter  the  case. 
*    •    *    *       In  the  argument  on 
the  part  of  the  defendants,  much 
was  said  on  the  hardship  of  this 
court's   interfering  against    them, 
and  upon  the  inconvenience  which 
would   result    from  it;   and  some 
reference  was  made   to  the  policy 
of  this  country;  but  it  must  be  re« 
membered  that  British   ships  cer- 
tainly can  not  use  this    invention 
without  the  license  of  the  patent- 


ees, and  the   burthens   incident    to 
such  a  license;  and  foreigners  can 
not,  I  think,  justly  complain  that 
their  ships  are  not  permitted  to  eii~ 
joy.    without   license   and  without 
payment,    advantages    which     the 
ships  of  this  country  can  not  enjoy 
otherwise  than    under  license  and 
upon    payment.    It   must    be    re- 
membered that  foreigners  may  take 
out  patents  in  this  country,  and  thus 
secure  to  themselves  the  exclusive 
use  of  their  inventions  within  Her 
Majesty's  dominions;  and  that,  if 
they  neglect  to  do  so,  they,  to  this 
extent,    withhold     their    invention 
from  the  subjects  of  this  country.   It 
is  to  be  observed,  also,  that  the  en- 
forcement  of    the    exclusive  right 
under  a  patent  does  not  take  away 
from  foreigners  any  privilege  which 
they  ever  enjoyed  in  this  country; 
for,  if  the  invention  was  used  by  them 
in  this  country  before  the  granting 
of  the  patent,  the  patent,  I  appre- 
hend, would  be  invalid.    One  princi- 
pal ground  of  inconvenience    sug- 
gested was,    that  if  foreign  ships 
were  restrained  from  using  this  in- 
vention in  these  dominions,  English 
ships  might   equally  be  restrained 
from  using  it  in  foreign  dominions; 
but  I  think  this  argument  resolves 
iteelf  into  a  question  of  national 
policy,  and  it  is  for  the  legislature, 
and  not  for  the  courts,  to  deal  with 
that  question;  my  doty  is  to  admin- 
ister the   law  and  not  to  make  it. 
Upon  the   grounds  whieh    I  have 
referred  to,  I  think  that  the  ikcts 
stated  in  the  affidavits  and  answer 
do  not  furnish   sufficient    grounds 
for  refusing  these  iigonctions.*' 
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machine  which  in  substance  and  principle  contains  important 
portions  of  the  patent,  although  in  other  respects  it  may  con- 
tain new  and  improved  features.'  80  if  he  nses  another 
patent,  similar  in  principle,  the  author  of  which  has  also  been 
enjoined  bj  the  owner  of  the  first  patent,  he  is  guilty  of  a  con- 
tempt of  court.*  And  a  defendant  who  has  been  enjoined  from 
infringing  by  the  manufacture  and  sale  of  the  article,  is 
equally  guilty  of  a  yiolation  of  the  writ,  whether  he  sells  in 
his  own  right  or  as  the  agent  of  another.*  So  working  for 
wages  in  a  shop  or  factory,  where  articles  are  manufactured  in- 
fringing on  complainant's  patent,  is  a  violation  of  the  injunc- 
tion, if  done  by  <Hie  on  whom  the  writ  was  served,  and  will  be 
punished  by  attachment/  And  in  ease  of  a  willful  violation 
of  an  injunction  against  the  infringement  of  a  patent,  it  is 
proper  for  the  court,  on  motion  for  an  attachment  against  de- 
fendant, to  impose  upon  him  the  payment  of  such  counsel  fees 
and  disbursements  as  were  necessary  to  establish  the  violation 
of  the  injunction.* 

§  987.  The  jurisdiction  of  the  TJnited  States  courts  in  this 
class  of  cases  being  derived  wholly  from  statute,  the  English 
rule  that  the  account  is  strictly  incident  to  the  injunction,  and 
that  where  an  injunction  is  refused  an  account  will  be  denied, 
is  not  applicable  in  this  country.*  And  if  the  patent  has 
expired  between  the  time  of  filing  the  bill  and  the  hearing,  the 
court  may  direct  an  account,  although  no  injunction  will  Le 
allowed  against  the  future  use  of  the  article.^ 

'  Wood  worth  9.  Rogers,  3  Woodb.  'Doubleday  r.  Sherman,  4  Fish, 

ft  If.  135.  253. 

*  Id.  *  Sickles  v,   Gloucester  Manufac- 

*  Potter  fp.  Mailer,  2  Fish.  631.  taring  C^.  1  Fish.  222. 

*  Goodyear  v,  MuUee,  5  B^itchf.  ^  Imlay  9.  Norwich  &  W.  R.  Co.  4 
429;  S.  C.  3  Fish.  209.  Blatchf.  227. 
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I.    Natuee  of  the  Right  Aim  its  Infringement. 

§    988.    Fonndation  of  the  jurisdiction;  Ruperiority  of  the  equitable  remedy. 

989.  Jarisdiction  of  the  courts,  federal  and  state;  statutoxy  and  common 

law  rig^ht. 

990.  Strict  compliance  with  statutory  conditions  necessary. 

991.  When  title  protected. 

992.  Rig^ht  incorporeal;  purchaser  of  plate  enjoined    from  printing 

therefrom. 

993.  Absolute  orifpnality  in  plaintiflTs  work  not  essential. 

994.  Subsequent  writer  must  go  to  common  sources;  city  directories. 

995.  Work  partly  mechanical  protected;  printed  diary. 

996.  Statistical  tables;  acknowledging  sonroe. 

997.  Effect  of  oonbract  between  author  and  publisher. 

998.  Restrictive  covenant  by  author. 

999.  Artist  in  government  employ. 

1000.  Copy  of  painting;  engraving;  etchings. 

1001.  English  copyright  includes  illustrations. 

1002.  Law  reports  protected  by  iigunction  in  England. 

1003.  The  American  doctrine. 

1004.  Doctrine  as  to  extracts. 

1005.  Maps  and  charts;  court  calendar. 

1006.  Nature  of  selections;  their  quantity  and  value. 

1007.  Arrangement;  citations;  authorities. 

1008.  Doctrine  as  to  abridgments. 
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1009.  Distinction  l)eiween  oompilation  and  abridgment;  piracy  of  part  en- 

joined. 

1010.  How  far  compilation  protected;  abridgment  of  law  reports. 

101 1 .  Unpublished  manuscripts  protected . 

1012.  Publication  of  private  letters  enjoined. 

1013.  Scientific  lectures;  system  of  instruction. 
10I4w    Publication  of  magazine. 

1015.  Libelous  publications  not  enjoined. 

1016.  Translations. 

1017.  Readings,  recitations  and  plays  derived  from  original  work. 

1018.  Newspaper;  descriptive  advertisement. 

1019.  Representing  defendant's  work  as  that  of  plaintiff. 

1020.  Copyrigbt  in  part  of  book  protected. 

1021 .  Accounting  incidental  to  inj  unction . 

§  988.  Tlie  preventive  jurisdiction  of  equity  as  exercised 
by  the  remedy  of  injunction  in  restraining  the  infringement 
of  copyrights,  as  in  cases  of  the  infringement  of  patents, 
rests  in  the  necessity  of  preventing  irreparable  mischief  and 
vexatious  litigation,  and  of  extending  better  protection  to  the 
rights  of  authors  and  their  representatives  than  can  be  had  by 
the  process  of  courts  of  law.*  The  jurisdiction  is  exercised  for 
the  purpose  of  making  effectual  the  legal  right,  which  can 
not  be  done  by  an  action  for  damages,  and  equity  therefore 
interferes  to  render  such  right  effective  by  enjoining  the  pub- 
lication of  the  infringing  work.*  Indeed,  a  court  of  equity  is 
manifestly  the  better  forum  for  the  protection  of  a  copyright, 
since  a  court  of  law  can  not  afford  as  ample  redress,  either  for 
the  past  violation  of  the  right,  or  for  the  prevention  of  a 
threatened  or  anticipated  violation  in  the  future.  A  court  of 
law  can  neither  compel  a  discovery  of  sales,  nor  an  accounting 
as  to  such  sales,  nor  can  it  prevent  a  multiplicity  of  suits, 
which  is  effected  by  the  proceeding  in  equity;  while  equity 
has  undoubted  jurisdiction  over  a  bill  for  an  injunction  and 
an  accounting  for  the  protection  of  a  copyright,  and  may  re- 
strain a  future  violation,  as  well  as  require  an  account  for  past 
infringement.* 

"  2  Story's  Eq.  §  030;  Saunders  «.  M  23.  As  to  the  right  to  a  forfeit- 
Smith,  8  Myl.  &  Cr.  728;  Wilkins  v,  nre  of  copies  under  the  English  stat- 
Aikeo,  17  Yes.  422.  utes,  upon  a  bill  to  restrain  an  in- 

•  Wilkins  v.  Aikpn,  17  Ves.  422.  fringement  of  copyright,   see    Col- 

*  Pierpont  f .  Fowle,  2  Woodb.  &  burn  v,  Simms,  2  Hare,  543. 
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§  989.  In  this  country  the  jurisdiction  for  the  protection 
of  statutory  copyright  is  exercised  exclusively  by  the  United 
States  courts.  The  circuit  courts  of  the  United  States  are 
invested  with  original  jurisdiction  of  all  suits,  either  at  law  or 
in  equity,  which  arise  under  the  copyright  laws,  and  this  juris- 
diction is  in  no  manner  dependent  upon  either  the  citizenship 
of  the  parties,  or  the  amount  involved  in  the  controversy.* 
Express  jurisdiction  is  also  conferred  by  bill  in  eqtiity  to 
restrain  the  infringement  of  copyrights,*  and  the  power  thus 
lodged  in  the  courts  of  the  United  States  is  treated  as  exclu- 
sive in  all  cases  where  judicial  protection  is  invoked  in  aid  of 
the  statutory  right.*  The  common  law  right,  however,  or  the 
right  of  literary  property  which  every  author  has  in  his  manu- 
script prior  to  its  publication,  when  the  common  law  right 
becomes  merged  in  the  statutory  one,^  may  be  enforced  and 
protected  in  the  state  courts;  or,  if  the  requisite  conditions  of 
citizenship  exist,  in  the  courts  of  the  United  States.*  The  dis- 
tinction between  the  two  rights,  that  by  common  law  and  the 
statutory  right,  is  clearly  deJSned,  and  an  author  has  an  un- 
questioned property  in  his  works  until  publication,  by  the 
common  law,  in  which  right  he  will  be  protected.  And  in  this 
sense  the  statutes  governing  the  subject  of  copyright  are,  to  a 
certain  extent,  ancillary  to  the  common  law  right,  continuing 
such  right  after  the  publication  in  print,  but  in  no  manner  im- 
pairing it  while  the  literary  composition  remains  in  manuscript.* 


^  Section  629  of  the  Revised  Stat- 
utes of  1874  enacts  as  follows:  "  The 
circuit  courts  shall  have  original  ju- 
risdiction as  follows:  *  *  Ninth, 
of  all  suits  at  law  or  in  equity  arising 
under  the  patent  or  copyright  laws 
of  the  United  States.** 

*  Section  4970  of  the  Revised  Stat- 
utes of  1874  provides  that  *'The 
circuit  courts,  and  district  courts 
having  the  jurisdiction  of  cirruit 
courts,  shall  have  power,  upon  bill 
in  equity  filed  by  any  party  ag- 
grieved, to  grant  iigunctions  to  pre- 
vent the  violation  of  any  right 
secured  1^  the  laws  respecting  copy- 


rights, according  to  the  course  and 
principles  of  courts  of  equity,  on  such 
terms  as  the  court  may  deem  rea- 
sonable.*' 

•  Upon  the  subject  of  the  jurisdic- 
tion of  the  United  States  courts  in 
copyright  cases,  consult  the  scholarly 
and  exhaustive  treatise  of  Mr.  Drone 
on  the  Law  of  Copyright,  'ptLge  544 
et  seq.  See,  also,  Dudley  v.  May- 
hew,  3  N.  Y.  9. 

« See  Millar  v.  Taylor,    4    Burr. 
2803;  Wheaton  r.  Peters,  8  Pet  591. 

•  Drone  on  Copyright,  546. 

•  Milhir  V.  Taylor,  4  Buir.  2803; 
Wheaton  v.    Peten,   8  Pet.    591; 
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S  990.  The  first  and  one  of  the  most  essential  requisites  to 
relief  by  injunction,  in  cases  of  infringement  of  copyright,  is 
a  strict  compliance  on  the  part  of  the  author  or  proprietor 
seeking  relief  with  the  conditions  prescribed  by  statute  as 
necessary  to  the  vesting  of  the  right  These  conditions,  under 
the  present  statute,  include  the  filing  of  a  printed  copy  of  the 
title  page  with  the  Librarian  of  Congress  in  advance  of 
publication;  the  transmittal  to  the  Librarian  of  two  printed 
copies  within  ten  days  after  publication,  and  the  printing  of  a 
notice  of  the  entry  upon  the  title  page  or  succeeding  page.* 
,  Substantially  similar  conditions  were  imposed  by  the  various 
acts  of  Congress  which  had  been  previously  passed,  regulating 
the  subject  of  copyright,  and  a  uniform  construction  has 
always  been  given  to  these  provisions.  That  construction  is, 
that  the  conditions  imposed  are  not  merely  directory,  but  that 
they  are  indispensable  prerequisites  to  the  creation  of  any 


Woolaey  ♦.  Judd,  4  Doer,  889;  Bou- 
ckauxlt  9.  Wood,  16  Am.  Law  Ri;g. 
589;  8.  C.  2  Bis8.  34.  And  see 
Keane  v.  Wheatley,  9  Am.  Law  Reg. 
33. 

'The  pTOvisions  of  the  Revised 
Statatea  of  1874  upon  this  point  are 
as  follows:  '*  Sec.  4956.  No  person 
shall  be  entitled  to  a  copyrij^ht  unless 
be  shall,  before  pablication,  delivei^ 
hi  the  office  of  the  Librarian  6f  Con-' 
srress  or  deposit  in  the  mail,  addressed' 
to  the  Librarian  of  Congress  at 
WasluQg^on,  District  of  Columbia,  a 
printed  copy  of  the  title  of  the  book 
or  oth6r  article,  *or  a  description  of' 
the  painting,  drawing,  chromo; 
fitatae,  statuary,  or  a 'model  or  de-' 
sign  for  a  work  of  the'  fine  arts,  for 
which  he  desires  a  copyright;  nor 
unless  be  shalValso,  within  ten  days 
from  the  publication  thereof,  deliver 
at  the  ofiBce  of  the  Librarian  of  Con- 
gres-^ordepoeit  in  the  mail,  addressed 
to  the  Librarian  of  Congress,  at 
Washington,  District  of  Columbia, 
40 


two  copies  of  such  copyright  book  or 
other  article,  or  in  case  of  a  paint- 
ing,  drawing,  statue,  statuary, 
model  or  design  for  a  work  of  the 
fine  ivrts,  a  photograph  of  the  same. . 
Sec.  4962.  No  person  shall  maintain 
an  ^action  for  the  infringement  of  his 
copyright  unless  he  shall  give  notice 
thereof  by  inserting  in  the  several 
copies  of  every  edition  published,  on 
the  title  page  or  the  page  immediate- 
ly following,  if  it  be  a  book,  or  if  a 
map,  chart,  musical  composition, 
print,  cut,  engraving,  photograph, 
painting,  drawing^,  chromo,  statue, 
statuary,  or  model  or  design  intended 
to  be  perfected  and  completed  as  a 
wotk'  of  the  fine  arts,  by  inscribing 
lipon  some  portion  of  the  face  or 
fi-ont  thereof,  or  on  the  face  of  the 
substance  on  which  the  same  shall  be 
mounted,  the  following  word^ :  '  En- 
tered according  to  act  of  Congress 

in  the  year ,  by  A.  B.,  in  the 

office  of  the  Librarian  of  Con^fress/ 
at  Washmgton.* " 
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copyright  or  the  vesting  of  any  title  nnder  the  statute,  and 
that  their  strict  performance  is  absolutely  essential  to  warrant 
reiref  in  equity  by  injunction  against  the  infringement*  And 
a  bill  to  enjoin  an  infringement  of  copyright  is,  therefore, 
demurrable  which  fails  to  aver  a  performance  of  these  condi- 
tions.' Indeed,  so  strictly  have  the  courts  insisted  upon  a  full 
compliance  with  all  the  conditions  prescribed  by  the  statute, 
that  a  mistake  of  a  year  in  the  notice  of  entry  required  to 
be  printed  upon  the  title  page,  or  the  succeeding  page,  has  been 


"Wheaton  v.  Peters,  8  Pet.  591; 
Jollie   V.    Jaques,   1    Blatchf.    618; 
Baker  v.Taylor,  2  Blatchf.  82;  Struve 
f.  Schwedler,  4  Blatchf.  23;  Chase  v. 
Sanborn,  6  Pat  Off.  Gazette,  932; 
Parkinson    r.    Laselle,     8     Sawy. 
330.     Wheaton  v.  Peters  was  de- 
cided nnder  the  statutes  of  1790  and 
of  1802.    The  act  of  1790  required 
the  deposit  of  a  printed  copy  of  the 
title  with  the  clerk  in  advance  of 
publication;  publication  of  a  copy  of 
the  record  thereof  within  two  months 
thereafter  in  one  or  more  newspapers 
for  four  weeks;  and  delivery  of  a 
copy  of  the  book  to  the  Secretary  of 
State  of  the  United  States,  within 
six  months  atler  publication.      1  U. 
S.  Statutes  at  Large,  125.    The  act 
of  1802  imposed  as  an  additional  con- 
dition the  printing  of  the'  notice  of 
entry  of  copyright  on  the  title  page 
or  on  the  succeeding  page.    Constru- 
ing these  statutes  and  the  conditions 
which  they  imposed,  the  court  in 
Wheaton  v.  Peters,  8  Pet.  663,  use 
this  language:    "  But  we  are  told 
they  are  unimportant  acts.    If  they 
are  indeed  wholly  unimportant,  Con- 
gress  acted  unwisely  in  requiring 
them  to  be  done.    But  whether  they 
are  important  or  not,  is  not  for  the 
court  to  determine,   but  the  legis- 
lature; and  in  what  light  they  were 
considered  by  the  legislature  we  can 


learn   only  by   their  official   acts. 
Judging,  then,  of  these  acts  by  this 
rule,  we  are  not  at  liberty  to  say  they 
are  unimportant  and  may  be    dis- 
pensed with.    They  are  acts  which 
the  law  requires  to  be  done,  and  may 
this  court  dispense  with  their  per- 
formance? But  the  inquiry  is  made, 
shall  the  non-performance  of  thestf 
subsequent  conditions  operate  as  a 
forfeiture  of  the  right?    The  answer 
is,  that  this  is  not  a  technical  grant 
of  precedent  and  subsequent   con- 
ditions.   All  the  conditions  are  im- 
portant; the  law  requires  them  to  be 
I>erformed,  and,  consequently,  their 
performance  is  essential  to  a  perfect 
title.    *    *    The  rule  by  which  con- 
ditions, precedent  and  subsequent, 
are  construed,  in  a  grant,  can  have 
no  application  to  the  case  under  con- 
sideration, as  every  requisite  in  both 
acts  is  essential  to  the  title."    Ac* 
cordingly,  the  case  was  remanded  to 
the  circuit  court  to  order  an  irsue 
of  fact  to  be  tried  by  a  jury,  to  deter- 
mine whether,  within  two  months 
after  recording  the  title  in  the  clerk  *8 
office,  a  copy  of  the  record  thereof 
was  published  in  one  or  more  news- 
papers for  four  weeks;  and  whether 
a  copy  was  delivered  to  the  Secretary 
of  State   after  publication,  in   the 
manner  prescribed. 
•  Parkinson  v,  Laselle,  3  Sawy.  330. 
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held  fatal  to  an  application  for  an  injunction.'  So  nnder  the 
English  copyright  act  it  is  held  that  errors  in  the  date  of  regis- 
tration of  the  entry  and  in  the  name  of  the  publishers, 
although  technical  objections,  nevertheless  constitute  sufficient 
ground  for  sustaining  a  demurrer  to  a  bill  for  injunction 
against  an  infringement  of  copyright*  Nor  can  a  plaintiff 
maintain  a  bill  to  restrain  the  piracy  of  his  publication,  under 
the  English  statute,  unless  he  has  duly  registered  it  in  accord- 
ance with  the  provisions  of  the  act.'  And  it  would  seem, 
nnder  the  English  copyright  acts,  that  the  protection  afforded 
by  the  statute  extends  only  from  the  first  publication,  and 
not  firom  the  registration  of  the  title.* 

§  991.  The  right  which  is  secured  and  protected  by  the 
copyright  law  being  the  property  in  the  literary  composition 
itself,  that  is  the  property  in  the  product  of  the  mind  and 
genius  of  the  author,  and  the  title  of  the  work  being  or- 
dinarily a  mere  appendage,  equity  will  not  interfere  by  injunc- 
tion for  the  protection  of  a  title  alone,  separate  and  distinct 
from  the  book  itself  of  which  it  forms  a  part  or  an  appendage.* 


>  Baker  v,  Taylor,  2  Blatchf.  82. 
The  bill  in  this  case  alleged  the  de- 
posit of  the  title  pa^re  and  delivery 
of  the  book,  November  10, 1846,  and 
tiie  imprint  on  the  page  following 
the  title  page  of  "Entered  according 
to  the  act  of  Congressi  in  the  year 
1847/' the  bfllaUeging  that  the  year 
1847  was  printed  by  mistake  for 
1846.  The  i^'unction  was  refased, 
Betts,  'T.,  observing,  p.  84:  'T  think 
the  point  is  placed  beyond  question 
that  the  failure  in  the  present  case, 
to  publish  the  notice  demanded  by 
the  act*  in  the  manner  directed* 
creates  a  fatal  defect  in  the  plaintiff's 
title.  Even  though  the  failure  to 
publish  the  statutory  notice  arose 
from  mistake,  this  court  would  have 
no  power  to  accept  the  intention  of 
the  party,  in  place  of  a  performance, 
any  more  in  respect  to  the  insertion 
of  that  notice  on  the  proper  page, 


tiian  in  respect  to  the  deposit  of  the 
title  of  the  book.  But  there  was  no 
mistake  in  this  case.  The  plaintiffs 
knew  of  the  error  before  the  book 
was  published.  They,  however,  re- 
garded it  as  trivial,  and  not  worth 
the  expense  and  trouble  of  correction. 
But  Congress,  in  the  5th  section  of 
the  act  of  1831,  have  seen  fit  to  make 
the  copyright  dependent  upon  the 
particular  act  of  giving  the  notice, 
and,  to  mark  its  importance,  the 
stiitute  sets  forth  the  words  in  which 
the  notice  shall  be  given.  The  direc- 
tion most  be  strictly  complied  with.*' 

*  Low  V.  Routledge,  83  L.  J.  N.  S^ 
Ch.  717;  Mathieson  9.  Harrod,  L.  R.t 
Eq.  270. 

*  Murray  r.  Bogue,  1  Drew.  353. 

*  Correspondent  Newspaper  Co.  v, 
Saunders.  12  L.  T.  N.  S.  540. 

*  Osgood  V,  Allen,  1  Holmes,  185; 
Jollie  V,  Jaques,  1  Blatchf.  627.  Oa- 
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Where,  however,  one  publishes  a  book  under  a  particular 
name  or  title,  the  name  forming  a  part  of  the  book,  it  has 
been  held  proper  to  enjoin  another  person  from  using  the 


prood  V,  Allen  was  an  action  to  en- 
join defendant  from  the  use  of  the 
words,  "Our  Toung  Folks,"  as  the 
title  of  a  publication  in  which  plain- 
tiff claimed  copyright,  he  having 
published  a  copyrighted  periodical 
under  that  name,  and  defendant  pub- 
lishing a  periodical  under  the  name, 
^  "  Our  Young  Folks'  Illustrated  Pa- 

*  per,"  The  relief  was  denied  under 
the  copyright  laws,  the  question 
whether  plaintiff's  title  might  be 
protected  as  a  trade-mark  being  re- 
served until  the  master's  report  upon 
that  point.  Shepley,  J.,  says,  p. 
192:  "By  the  plain  terms  of  the 
statute  the  copyright  protected  is  the 
copyright  in  'the  book,'  the  word 

*  *book'  being  used  to  describe  any 
literary  composition.  Although  a 
printed  copy  of  the  title  of  such  book 
is  required,  before  the  publication, 
to  be  sent  to  the  Librarian  of  Con- 
gress, yet  this  is  only  as  a  designa- 
tion of  the  book  to  be  copyrighted; 
and  the  right  is  not  perfected  under 
the  statute  until  the  required  copies 
of  such  copyrighted  book  are,  alt^r 
publication,  also  sent  It  is  only  as 
a  part  of  the  book,  and  as  a  title  to 
that  particular  literary  composition, 
that  the  title  is  embraced  within  the 
provision  of  the  act.  It  may  possi- 
bly be  necessary  in  some  cases,  in  or- 
der to  protect  tiie  copyrighted  liter- 
ary composition,  for  courts  to  secure 
the  title  from  piracy,  as  well  as  the 
other  productions  of  mind  of 
the  author  in  the  book.  The  right 
secured  by  the  act,  however,  is  the 
property  in  the  literary  composition, 

-  the  product  of  the  mind  and  genius 


of  the  author,  and  not  in  the  name 
or  title  given  to  it.  The  title  does 
not  necessarily  involve  any  literary 
composition;  it  may  not  be,  and  cer- 
tainly the  statute  does  not  require 
that  it  should  be,  the  product  of  the 
author's  mind.  It  is  not  necessary 
that  it  should  be  novel  or  original. 
It  is  a  mere  appendage,  which  only 
identifies,  and  frequently  does  not  in 
any  way  describe  the  literary  com- 
position itself,  or  represent  its  char- 
acter. By  publishing  in  accordance 
¥rith  the  requirements  of  the  copy- 
right law  a  book  under  the  title  of 
the  life  of  any  distingpished  states- 
man, jurist  or  author,  the  publisher 
could  not  prevent  any  other  author 
from  publishing  an  entirely  different 
and  original  biography  under  the 
same  title.  When  the  tiUe  itself  is 
original,  and  the  product  of  the 
author's  own  mind,  and  is  appropri- 
ated by  the  infringement,  as  well  as 
the  whole  or  a  part  of  the  material 
composition  itself,  in  protecting  the 
other  portions  of  the  literary  compo- 
sition, courts  would  probably  also 
protect  the  title.  But  no  case  can 
be  found,  either  in  England  or  this 
country,  in  which  under  the  law  of 
copjrright  courts  have  protected  the 
title  alone,  separate  from  the  book 
which  it  is  used  to  designate.  In 
Jollie  V,  .Taquesy  1  Blatchf.  627,  Mr- 
Justice  Nelson  says:  'The  title  or 
name  is  an  appendage  to  the  book  or 
piece  of  music  for  which  the  copy- 
right is  taken  out,  and  if  the  latter 
fails  to  be  protected,  the  title  goe^ 
with  it  as  certainly  as  the  principal 
carries  with  it  the  incident.*    The 
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same  name.^  And  a  title  may  be  protected  by  injunction 
a^inst  a  frandnlent  or  colorable  imitation,  made  with  intent 
to  deceive  the  public  and  to  mislead  them  into  buying  defend- 
ant's publication,  under  the  belief  that  it  is  that  of  plaintiff, 
the  relief,  however,  in  such  cases  being  granted  upon  general 
principles  of  equity  and  independent  of  copyright." 

§  992.  It  is  also  to  be  observed  that  the  right  of  the  author 
which  is  protected  by  the  copyright  law  is  an  incorporeal  right 
existing  entirely  independent  of  the  mechanical  appliances  for 
producing  the  given  publication.  Thus,  the  ownership  of  the 
plate  upon  which  a  map  is  printed  by  the  owner  of  the  copy- 
right, does  not  carry  with  it  the  right  of  printing  and  publish^ 
ing  the  map  itself,  the  incorporeal  right  of  the  author,  that  is 
his  copyright,  subsisting  wholly  independent  of  the  plate  upon 
which  the  map  is  printed.  Where,  therefore,  such  plate  is  sold 
on  execution,  the  purchaser  is  not  at  liberty  to  print  maps 
therefrom,  and  the  owner  of  the  copyright  may,  notwithstand- 
ing such  sale  of  the  plate,  enjoin  the  sale  of  maps  printed  there- 
from by  the  purchaser;  since  the  copyright  in  the  map  and 
the  plate  upon  which  the  map  is  printed  are  distinct  subjects 
of  property,  each  capable  of  existing  and  of  being  transferred 
independent  of  the  other.' 

§  993.  As  regards  the  nature  of  the  work  which  it  is  sought 
to  protect  by  injunction,  it  is  not  essential  that  absolute  origi- 


onlj  donbt  expressed  by  Mr.  Justice 
Nelson  in  that  case  is  as  to  how  the 
question  might  be  decided  in  case  of 
a  valid  copyright  of  a  book  and  an 
infringement  of  the  title  by  defend- 
ant. While  expressing  no  opinion 
upon  this  question,  the  reasoning  by 
which  he  arrives  at  the  conclusion 
that  when  the  book  fails  to  be  pro- 
tected the  title  goes  with  it,  would 
seem  clearly  to  point  to  a  similiar 
result  in  a  case  of  alleged  infringe- 
ment of  the  copyright  of  t^e  book, 
namely:  that  if  there  was  no  piracy 
of  the  oopyris^hted  book,  there  conld 
be  no  remedy  mider  the  act  for  the 


use  of  a  title  which  could  not  be 
copyrighted  independently  of  the 
book." 

'  Weldon  p.  Dicks,  10  Ch.  D.  247. 
See  Bradbury  p.  Beeton,  89  L.  J.  Cb. 
N.  S.  57.  See,  also,  Mack  v.  Fetter, 
L.  R.  14  Eq.  431. 

*  Chappell  r.  Sheard,  2  Kay  &  J. 
117;  8.  C:  1  Jur.  N.  S.  996,  8  W.  R. 
646;  Chappell  p.  Davidson,  2  Kay 
&  J.  123;  S.  C.  on  appeal,  8  DeG. 
M.  &  G.  1 ;  Matsell  p.  Flanagan,  2 
Ab.  Pr.  N.  S.  459. 

'Stevens  p.  Gladding,  17  How. 
447. 
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nality  fihonld  be  shown,  and  equity  may  lend  its  aid  for  the 
protection  of  a  book  which  is  drawn  from  common  sources  of 
informat'on.  Thus,  the  author  of  a  work  of  a  scientific  nature, 
such  as  a  treatise  upon  grammar,  who  takes  existing  materials 
from  common  sources  open  to  all  writers  and  arranges  and 
combines  them  in  a  new  form,  giving  them  an  application 
which  was  unknown  before  and  exercising  selection,  arrange- 
ment and  combination  in  producing  his  work  is  entitled  to  the 
aid  of  equity  to  restrain  an  infringement.  And  where,  in  such 
a  case,  the  author  of  the  work  which  it  is  sought  to  enjoin,  in- 
stead of  going  to  the  original  sources  of  information  which  are 
Qpen  and  common  to  all,  contents  himself  with  copying  from 
and  adopting  the  plan  of  plaintiff's  book,  a  proper  case  is  pre- 
sented for  relief  by  injunction/  Upon  similar  principles  it  is 
held  where  defendant,  in  the  preparation  of  a  dictionary,  has 
made  considerable  use  of  plaintiff's  dictionary  in  common  with 
others,  but  has  also  bestowed  his  own  labor  upon  his  book  and 
has  produced  a  new  result  and  a  different  work  from  that  of 
plaintiff,  by  the  use  of  his  own  mental  labor,  and  where  there 
ib  nothing  tending  to  show  any  fraudulent  design  upon  the 
part  of  defendant  to  make  an  unfair  use  of  plaintiff's  work, 
that  an  injunction  should  not  be  allowed.* 

§  994.  It  is  a  fundamental  principle  of  the  law  of  copy- 
right that,  although  the  sources  from  which  an  author  derives 
his  information  and  procures  the  material  for  his  literary  work 
are  public  and  open  to  all  writers  in  common,  a  subsequent 
writer  is  not,  therefore,  justified  in  availing  himself  of  the 
labors  of  his  predecessor  in  the  same  field,  and  making  a  ser- 
vile or  colorable  imitation  of  his  work,  but  must  himself  go 
to  the  original  sources  ot  information  which  are  common  to 
all.'  This  doctrine  is  especially  applicable  to  such  works  as 
business  or  city  direct6ries,  the  information  necessary  for  their 
preparation  being  open  to  all,  yet  a  subsequent  compiler  being 
restrained  from  a  servile  imitation  or  use  of  the  labors  of  his 
predecessor  in  the  same  field;  and  the  preventive  jurisdiction 

I  Greene  v.  Bishop,  1  Clif.  186.  "  Drone  on  Copyright»  416»  417. 

*  Spiers  v.  Brown,  6  W.  B.  852. 
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of  equity  in  this  class  of  cases  is  freely  exercised.'     Wliere, 
therefore,  defendant  has  not  compiled  or  prepared  his  direc- 
toiy  by  the  l^itimate  application  of  his  own  labor  and  origi- 
nal investigation,  but  has  merely  made  a  servile  use  of  plain- 
tiflF's  work,  he  is  gnilty  of  such  an  infringement  as  will  be  re- 
strained  by  injunction,  since  the  fact  that  the  information  is 
public  ito  all  inquirers  will  not  justify  defendant  in  availing 
himself  of  plaintiff's  labor  for  the  purpose  of  saving  himself 
&e  trouble  and  expense  of  procuring  the  same  information 
from  the  original  sources.*    And  the  injunction  will  go  in  such 
case,  even  though  defendant  has  partially  verijSed  the  mate- 
rials taken  from  plaintiff's  directory  by  personal  investigation." 
So  when  defendant,  in  the  preparation  of  a  business  or  trades 
directory  of  a  city,  uses  plaintiff's  directory  as  the  source 
from*  which  to  compile  material  parts  of  his  own,  making  the 
results  arrived  at  by  plaintiff  the  foundation  of  a  material 
portion  of  his  own  book,  sufficient  cause  is  presented  for  an 


"Kelly  V.  Morris,  L.  R.  1  Eq.  697; 
KcUy  V.  Hooper,  1 Y.  &  C  C.  C.  197; 
Morris  9.  Ashbee,  L.  R.  7  Eq.  34;  Mai- 
ihewBon «.  Stockdale,  12  Yes.  270. 
Matthewson  r.  Stockdale  was  a  bill 
for  aa  injunction  to  restrain  an  in- 
fringement of  the  copyrigrht  of  an 
Eiut  India  calendar  or  directory,  on 
the  ground  that  the  yariations  from 
the  original  were   merely  colorable. 
It  bdnfr  objected  that  the  work  was 
not  SQsoeptibie  of  copyright,  Lord 
Enkine,  in  granting  the  iivjunction, 
said  that  in  the  case  of  Dr.  Trusler's 
chronology,    all     the     remarkable 
erentB,  the  accounts  of  eminent  per- 
sons, every  matter  of  cariosity  and 
interest,  were  subjects  of  infomia- 
taoQ  past  and  gone  by,  which  conld 
not  be  altered.    All  hnman  events 
are  equally  open  to  all.    Dr.  Truster 
&udlyhad  the  decision  in  lus  favor. 
The  next  was  the  case  of  a  map. 
How  u  it  possible  to  have  a  copy- 


right in  the  Island  of  St.  Domingo  ? 
Must  not  the  mountains  have  the 
same  position,  the  rivers  the  same 
course?  The  answer  was  that  the 
subject  of  the  plaintiff^s  claim  was  a 
map,  made  at  great  expense,  from 
actual  surveys.  The  defendant's 
map  was  a  servile  imitation.  In  the 
case  of  the  chart  of  the  English 
Channel,  must  not  the  latitude  and 
longitude  of  the  several  points  upon 
the  adjoining  shores  and  the  sound- 
ings be  the  same  as  they  were 
placed  by  nature?  They  must  be 
the  same,  or  the  chart  must  destroy 
the  mariner.  What  room  then  can 
there  be  lor  originality?  That  may 
be  a  reason  for  not  making  a  new 
chart,  but  it  is  no  reason  for  a  ser- 
Tile  imitation. 

•  Kelly  V,  Morris,  L,  R.  1  Eq.  697. 
.  «  Kelly  r.  Morris,  L.  R.  1  Eq.  697; 
Morris  p.  Ashbee,  L.  R.  7  Eq.  84. 
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injunction.  And  in  encli  case,  the  fact  that  certain  persons 
had  paid  plaintiff  for  the  insertion  of  their  names  in  conspicu- 
ous letters  in  his  directory,  or  with  added  or  extra  lines,  does 
not  render  the  names  thus  inserted  common  property  or  sanc- 
tion their  use  by  defendant  in  his  directory."  So  the  publisher 
and  proprietor  of  a  directory  may  enjoin  the  sale  of  an  alma- 
nac, the  principal  part  of  which  is  taken  from  plaintiff^  direc- 
tory, although  the  matter  thus  taken  by  defendant  consists  of 
information  concerning  the  post  office,  which  might  be  ob- 
tained by  any  person  applying  for  the  same.  And  the  injunc- 
tion is  proper  in  such  case,  although  the  matter  pirated  ibrms 
but  a  small  part  of  plaintiff's  work,  when  it  bears  a  large  pro- 
portion to  the  whole  of  defendant's  book.* 

§  995.  It  is  not  essential  that  the  work  for  which  protection 
is  invoked  should  be  of  a  strictly  literary  nature,  and  relief  has 
been  allowed  against  the  piracy  of  copyright  in  a  production 
partly  literary  and  partly  mechanical.  Thus,  where  plaintiff's 
publication  consisted  of  a  printed  diary  inter-leaved  with  blank 
sheets  so  arranged  as  to  give  a  blank  space  for  writing  opposite 
each  day  in  the  diary,  and  underneath  each  date  a  verse  of 
Scripture,  to  which  work  plaintiff'  had  given  a  particular  name, 
defendant  was  enjoined  from  publishing  and  selling  a  book 
which  was  a  mere  colorable  imitation  of  that  of  plaintiff.' 

§  996.  Where  defendant's  book  consists  of  statistical  tables 
taken  bodily  from  plaintiff's  work,  without  the  exercise  of 


*  Morris  V.  Ashbee,  L.  R.  7  Eq.  34. 
But  the  court  refused  to  extend  the 
injunction  to  advertisements  which 
appeared  at  the  end  or  upon  separate 
pages  of  plaintiff's  work,  as  dis- 
tinct from  the  list  of  names  in  the 
body  of  the  work. 

«  Kelly  r.  Hooper,  1  Y.  &  C.  C.  C. 
197.  But  in  Morris  r.  Wright,  L.  R.  5 
Ch.  279,  the  court  inclined  to  the 
opinion  that  the  compiler  of  a  city 
directory  might  use  slips  cut  from 
plaintiff's  directory  for  the  purpose 
of  directing  him  to  the  persons  from 


whom  the  information  was  to  be  ob- 
ained ;  in  other  words,  that  the  use 
by  defendant  of  plaintiff's  book  as  a 
guide  to  the  persons  on  whom  he 
should  call  in  the  preparation  of  his 
directory,  and  for  no  other  purpose, 
was  a  legitimate  use  which  would 
not  be  restrained.  But  it  may  well 
be  doubted,  in  the  light  of  the  prin- 
ciples stated  in  the  text»  whether 
such  a  relaxation  of  the  doctrine  can 
be  supported,  either  upon  principle 
or  authority. 
<  Mack  V.  Fetter,  L  R.  14  Eq.  43L 
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that  labor  which  plaintiff  had  himself  used  in  prodacing  the 
tables  originally,  such  nee  will  not  be  regarded  as  a  fair  and 
Intimate  use  of  the  labors  of  a  predecessor  in  the  same  field, 
but  will  be  treated  as  an  infringement  for  which  an  injunction 
will  lie.  And  in  such  a  case,  the  fact  that  defendant  gives  full 
and  complete  acknowledgment  in  his  book  of  the  source  from 
which  snch  statistics  are  drawn  will  not  avail  against  the  grant- 
ing of  an  injunction,  since  the  court  can  onlj  look  at  the  result 
of  the  infringement  as  affecting  the  property  right  of  plaintiff, 
and  not  upon  defendant's  motive  or  intention.'  And  when 
defendant's  book  has  been  made  largely  by  taking  the  actual 
words  as  they  stand  in  plaintiff's  work,  an  injunction  will  be 
allowed.* 

§  997.  The  nature  of  plaintiff's  right  and  the  extent  to 
which  it  is  entitled  to  protection  are  frequently  dependent 
upon  the  contract  relations  or  obligations  which  he  may  have 
assunaed,  and  in  such  cases  reference  must  be  had  to  the  con- 
tract in  determining  whether  a  proper  case  for  relief  by  injunc- 
tion is  shown.  Thus,  where  an  author  enters  into  a  verbal 
:\greement  with  a  publisher  for  the  publication  of  his  book  at 
the  author's  expense,  he  being  reimbursed  by  a  royalty  upon 
the  sales,  but  there  being  no  transfer  of  the  copyright  and  no 
agreement  with  the  publisher  of  an  exclusive  nature,  or  restrict- 


>  Soott  V.  Stanford,  L.  R.  3  Eq.  718. 
Vice  Chancellor  Wood  obeerves,  p. 
723:  '*  It  is  nrgred  that  this  is  a  case 
in  which  no  animus  furandi  can  be 
ioand  on  the  part  of  Mr.  Hnnt,  who 
has  taken  these  statistics  in  i)erfect 
ffood  faith,  and  with  the  fullest  ac- 
knowledgment in  his  book  of  the 
sources  &om  which  they  are  deriyed. 
Bat  if,  in  effect,  the  great  bulk  of 
plaintiff's  publication,  a  large  and 
vital  portion  of  his  work  and  labor, 
has  been  impropriated  and  published 
in  a  form  which  will  materially  iqjure 
his  oopyri^t,  mere  honest  intention 
on  the  part  of  the  appropriator  will 
not  suffice,  as  the  court  can  only  look 
at  the  lesnlty  and  not  at  the  intention 


in  the  man*s  mind  at  the  time  of  do- 
ing the  act  complained  of,  and  he 
must  be  presumed  to  intend  all  that 
the  publication  of  his  work  effects. 
•  ♦  The  defendant,  after  collecting 
the  information  for  himself,  might 
have  checked  his  results  by  the  plain- 
tiff's tables,  but  that  is  a  widely  dif- 
ferent thing  from  this  wholesale  ex- 
traction of  the  vital  part  of  his  work. 
No  man  is  entitled  to  avail  himself 
of  the  previous  labors  of  another  for 
the  purpose  of  con  veying  to  the  public 
the  same  information,  although  he 
may  append  aditional  information  to 
that  already  published.'* 

«  Stevens  v.  Wildy,  19  L.  J.  N.  S. 
Ch.  190. 
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ing  the  author  from  publishing  another  edition,  an  injunction 
will  not  lie  to  prevent  the  author  from  publishing  another  edi- 
tion until  such  publisher  shall  have  sold  all  of  his  copies.* 
And  where  a  contract  was  entered  into  between  an  author  and 
publishers  whereby  the  latter  were  to  print  a  first  edition  of  a 
given  number  of  copies,  and  to  print  as  many  copies  of  a  sec- 
ond edition,  if  called  for,  as  they  could  sell,  and  the  publishers 
printed  such  second  edition,  and  afterward  printed  from  the 
same  plates  what  they  called  a  third  edition,  the  court,  constru- 
ing the  contract  to  authorize  them  to  print  as  many  as  they 
could  sell,  refused  to  enjoin  them  from  further  printing  or  pub- 
lishing; and  also  refused,  upon  a  cross-bill  by  defendants,  to 
enjoin  the  author  from  publishing  a  revised  edition  of  the 
work.* 

§  998.  It  is  also  held,  where  plaintiffs  purchase  the  copy- 
right in  a  periodical  published  by  defendant,  with  the  right  to 
use  his  name  in  connection  therewith,  or  with  any  of  their, 
present  or  future  publications,  he  agreeing  to  give  his  entire 
time  and  services  in  and  about  such  publication,  and  not  to 
engage  in  any  other  business  without  plaintiff's  consent,  or  to 
permit  the  use  of  his  name  for  any  other  publication  without 
their  consent,  that  an  injunction  will  lie  to  prevent  defendant 
from  advertising  or  announcing  the  publication  of  a  rival  work 
without  plaintiffs'  consent*  Where,  however,  plaintiff  had 
purchased  of  defendant  the  copyright  of  a  treatise  upon  crimi- 
nal law  written  by  defendant,  who  undertook  not  to  write  or 
edit  any  other  work  upon  that  subject,  an  advertisement  hav- 
ing appeared,  announcing  that  defendant  was  about  to  edit  a 
book  called  "  Bum's  Justice,"  the  court  refused  to  enjoin  him 


^Wame  r.  Roatledge,  L.  B.  18 
Eq.  497. 

<  Palte  9.  Derby,  5  McLean,  828. 
It  is  difficult  to  ascertain  from  the 
opinion  the  exact  glands  of  the  de- 
cision, or  whether  the  case  did  not 
go  off  npon  a  question  of  jurisdic- 
tion; since  the  court  discuss  the 
question  of  jurisdiction,  and  express 
the  opinion  that,   the  controversy 


being  solely  with  reference  to  the 
construction  of  the  contract  between 
the  parties,  and  not  a  controversy 
arising  under  the  act  of  congress 
relating  to  copyrights,  the  United 
States  Circuit  Court  had  no  jurisdic- 
tion. 

*  Ward  p.  Beeton,  L.  R.  19  Eq. 
207. 
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from  editing  sach  of  the  articles  in  that  work  as  related  to  the 
criminal  law;  the  refusal  being  based  upon  the  ground  that 
defendant  was  at  liberty  to  write  what  he  pleased,  until  there 
was  a  Tiolation  of  the  agreement  by  actual  printing  and  publi- 
cation.^ 

§  999.  As  still  further  illustrating  the  effect  to  be  given  to 
the  contract  obligations  of  one  who  seeks  protection  under  the 
copyright  laws,  it  is  held  that  one  who  accompanies  a  govern- 
ment expedition,  in  the  employ  of  the  government  for  the  pur- 
pose of  making  drawings  and  sketches^  under  an  agreement 
that  such  drawings  shall  be  the  excliisive  property  of  the  gov- 
ernment, the  results  of  his  labors  being  published  by  the 
government  in  a  report  of  the  expedition,  can  not  procure  a 
copyright  thereon  as  his  individual  property,  and  can  not  en- 
join the  publication  of  such  sketches  by  a  publisher.  Even 
if  plaintiff,  in  such  a  case,  could  obtain  a  copyright  for  his 
sketches,  yet  when  he  has  aided  defendants  in  the  publication 
of  their  work,  being  employed  and  paid  by  them  to  prepare 
some  of  their  prints  for  publication,  and  making  no  claim  of 
copyright  therein,  he  can  not  afterward  enjoin  defendants  from 
such  publication.' 

§  1000.    The  unauthorized  copying  of  a  painting  by  taking 
photographs  therefrom  and  selling  them  constitutes  such  a 


>  Brooke  v.  Ghitty,  2  Coop.  t.  Cot- 
tenham,  216. 

*  Heine  v.  Appleton,  4  Blatchf. 
125.  Ingeisoll,  J.,  says,  p.  128: 
"At  a  sabspqnent  period  the  plain- 
tiff was  employed  by  the  defendants 
to  reduce  several  drawings  from  the 
nze  of  the  quarto  edition  to  that  of  the 
octavo  edition,  for  which  seryioes  he 
was  paid  by  the  defendants,  and 
there  is  no  complaint  that  he  never 
was  paid.  The  plaintiff  thus  aided 
in  the  publication  of  some  of  the 
'  works  of  the  defendants.  When  he 
thos  aided  in  their  publication  he 
nude  no  claim  of  copyright.  It 
would  be  inequitable  now  to  permit 


him,  when  he  has  been  paid  to  aid 
in  their  publication  and  sale,  and  has 
thus  aided  in  their  publication  with 
a  view  to  their  sale,  to  stop  their 
sale,  eyen  if  he  had  .a  valid  copy- 
right in  them.  By  aiding  in  their 
publication  he  agreed  to  their  publi- 
cation; and  by  agreeing  that  they 
might  be  published  he  agreed  that 
they  mighib  be  sold;  and  he  can  not 
now,  with  success,  ask  that  the  de- 
fendants may  be  restrained  from  do- 
ing that  which  he  has  agreed  they 
may  do.  The  motion  for  the  pre- 
liminary iigunction  must,  therefore, 
be  denied.'* 
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violation  of  the  common  law  right  of  the  owner  as  to  warrant 
relief  by  injunction.     And  in  each  a  case,  tlie  fact  that  the 
owner  has  previously  consented  to  and  permitted  the  publica- 
tion in  a  magazine  of  an  engraving  from  the  painting  does 
not  constitute  such  a  publication  as  to  prevent  relief  in  equity. 
Kor  does  the  exhibition  of  the  painting  at  a  public  gallery  or 
for  the  purpose  of  obtaining  subscribers  amount  to  such  pub- 
lication as  will  bar  the  riglit  to  relief  by  injunction.*     But  the 
exhibition  of  a  diorama  copied  on  a  large  scale  from  plaintiff's 
print  or  engraving  has  been  held  not  to  be  sufficient  ground 
to  warrant  an  injunction  until  plaintiff's  right  could  be  estab- 
lished at  law."    Where,  however,  plaintiff  has  made  drawings 
and  etchings  and  has  printed  impressions  of  them  for  his  own 
private  u^^e  and  pleasure,  not  intending  them  for  publication, 
and  defendants  surreptitiously  obtain  them  and  publish  a  cat- 
alogue for  sale,  an  injunction  will  be  allowed  against  such 
publication.    And  in  such  case  the  right  to  relief  rests  upon 
the  double  ground  of  an  exclusive  property  in  plaintiff  with 
no  right  or  interest  in  defendants,  and  upon  the  ground  of 
breach  of  trust  or  confidence  in  obtaining  possession  of  the 
etchings;  and  the  injunction  is  proper,  under  such  circum- 
stances, without  a  trial  of  the  right  at  law.* 

§  1001.  Under  the  English  statute,*  it  is  held  that  where 
there  are  designs  or  illustrations  forming  part  of  a  book  in 
which  plaintiff  has  a  copyright,  such  copyright  extends  to  the 
illustrations  as  well  as  to  the  letter-press;  and  plaintiff  may, 
therefore,  have  an  injunction  to  restrain  defendant  from  pub- 
lishing copies  of  such  designs,  although  defendant's  letter-press 
is  different  from  that  of  plaintiff  and  is  original.  And  the 
relief  will  be  allowed  in  such  a  case,  although  plaintiff  has  not 
copyrighted  his  designs  as  such  under  the  statute;  since  the 
book  includes  every  design,  print  or  engraving  which  forms  a 
part  of  it,  as  well  as  the  letter-press.* 

§  1002.    The  question  whetiier  there  may  be  such  literary 

>  Turner  v.  Robinson,  10  Lr.  Ch.  &  G.  25;  8.  C.  2  DeG.  &  8m.  652. 
121.  <5&6Vicfc.  Ch.45. 

*  Martin  v.  Wright,  6  8im.  297.  ■  Bogue  v.  Houlston,  5  DeG.  A  Sm. 

'  Prince  Albert  v.  Sfcrange,  1  Mac  267. 
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property  in  the  work  of  a  reporter  who  prepares  and  pnblishes 
the  reports  of  judicial  decisions  of  the  courts  as  to  entitle  him 
to  a  copyright  therein,  and  to  the  protection  of  equity  by  en- 
joining an  infringement  upon  his  work,  seems  to  be  settled  in 
the  affirmative  in  England;  and  there  are  repeated  instances 
of  relief  by  injunction  in  such  cases  in  that  country.*    Thus, 
where  plaintiff  and  defendant  were  proprietors  of  two  rival 
legal  publications  or  journals,  each  of  which  contained,  among 
other  things,  reports  of  cases  at  law  and  in  equity  reported  by 
members  of  the  bar  under  verbal  agreements  with  the  propri- 
etors, plaintiffs'  journal  being  copyrighted,  they  were  allowed 
an  injunction  to  restrain  defendant  from  printing  or  selling  any 
copies  of  his  journal  containing  their  reports.*    It  is,  however, 
td  be  observed  with  reference  to  the  English  decisions  upon  this 
subject,  that  the  English  law  reports  have  been  in  modern 
times  wholly  the  result  of  private  enterprise,  there  having 
been  no  official  reports  of  the  courts  since  the  year  books,  the 
reporters  of  which  were  employed  and  paid  by  the  crown. 
The  work  of  the  reporter,  therefore,  under  such  circumstances, 
being  purely  of  a  private  nature,  and  not  performed  by  him 
in  the  discharge  of  a  public  duty,  or  in  the  capacity  of  a  pub- 
lic officer,  no  satisfactory  reason  can  be  perceived  why,  upon 
principle  as  well  as  authority,  his  reports  should  not  be  subject 
to  copyright  and  entitled  to  protection  by  injunctioti.  . 

§  1003.  In  this  country,  the  tendency  of  the  courts  has  been 
toward  a  recognition  of  the  right  of  a  reporter  of  judicial  d  '- 
cisions  to  literary  property  and  a  copyright  in  his  reports,  and 
to  judicial  protection  against  an  infringement  of  tbat  right. 
And  while  it  is  believed  that  the  exact  question  of  the  right  of 
a  reporter,  if  a  public  officer,  employed  and  paid  by  the  gov- 
ernment to  report  the  decisions  of  its  courts,  to  the  protection 
of  the  copyright  laws,  has  never  been  fairly  and  fully  decided 
upon  its  merits,  nevertheless  the  courts  have,  in  repeated  in- 
stances,  seemed  to  assume  such   right  as  conceded.*     U])on 

» Sweet  V.  Shaw,  1  .Tur.  917;  Sweet         » See  Little  r.  Hall,  IS  How.  165 ; 

r.  Mangham,  11  Sim.  51.    See,  also.  Backus  v,  Gould,  7  How.  79S:  Pai^re 

Butterworth  r.  Robinson,  5  Ves.  709.  v.  Banks,  18  Wal.   6)8,  affirrainir  S. 

'  Sweet  9.  Maugham,   11  Sim.  51.  G.   7  Blatchf.  152;  Chase  t>.  San- 
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principle,  however,  it  is  difficult  to  perceive  any   satisfactory 
reason  for  extending  the  protection  of  the  copyright  laws  to  an 
official  reporter,  occupying  the  position  of  a  public  officer,  and 
paid  by  the  state  or  government  for  his  labor  in  reporting  the 
opinions  of  the  courts.     That  such  a  reporter  is  not  entitled  to 
copyright  in  the  opinions  of  the  judges,  or  to    protection 
by  injunction  as  to  such  opinions,  is  clear.'  Kor  can  he  acquire 
any  copyright  in  the  head  notes  of  the  cases  when  prepared  by 
the  judges,  nor  obtain    relief    by  injunction   against  their 
piracy.*    And  the  reason  for  this  is  found  in  the  fact  that  the 
judges  being  public  officers,  employed  and  paid  by  the  people 
whom  they  serve,  the  opinions  delivered  by^  them  in  the  dis- 
charge of  their  official  duty  are  public  property,  and  are  not, 
therefore,  subject  to  copyright,  unless  in  the  name  or  for  the 
benefit  of  the  public,  whose  property  they  are.    That,  upon 
principle,    the    same    doctrine    should    govern    as    regards 
the  public  work  of  an  official  reporter,   would  seem   to  be 
clear;  that  it  has  been  overlooked  or  ignored  by  the  courts  is 
equally  clear;  and  the  tendency  to  regard  the  reporter's  work 
as  entitled  to  protection  is  so  marked  that  it  may  be  doubted 
whether  a  different  doctrine  can  now  be  established  without  the 
sanction  of  express  legislation.*     But  although  the  opinions  of 


bom,  6  Pat  Off.  Gazette,  932; 
Banks  v.  McDivitt,  13  Blatchf.  163. 
See  comments  upon  Wheaton  v, 
Peters,  8  Pet.  591,  note  infra, 

>  Wheaton  v.  Peters,  8  Pet  591.  "It 
may  be  proper  to  remark,*'  say  the 
court,  p.  668,  **that  the  court  are 
unanimously  of  opinion  that  no  re- 
porter has,  or  can  have,  any  copy- 
right in  the  written  opinions  de- 
livered by  this  court,  and  that  the 
judges  thereof  can  not  confer  on  any 
reporter  any  such  right." 

<  Chase  v.  Sanborn,  6  Pat.  Off. 
Gazette,  932. 

•  The  great  case  of  Wheaton  r. 
Peters,  8  Pet.  591,  is  sometimes  cited 
as  an  authority  to  the  proposition 
that  an  official  reporter  may  have  a 


copyright  in  his  reports,  and  may 
be  protected  by  injunction  against 
an  infringement  Whether  the  court 
were  of  that  opinion  is  not  easily  de- 
termined. The  case  was  a  bill  to 
restrain  an  alleged  infringement  of 
the  copyright  daimed  by  Mr. 
Wheaton  in  the  first  volume  of  his 
reports  of  the  decisions  of  the  Su- 
preme Court  of  the  United  States. 
The  point  here  under  discussion  was 
fairly  presented- and  was  fully  argued 
by  a  distinguished  array  of  counsel, 
on  either  side,  in  one  of  the  most 
masterly  arguments  to  be  found  in 
the  reports,  llie  opinion  of  the 
court,  however,  contains  no  allusion 
to  this  point,  and  the  case  was  re- 
manded to  determine  whether  there 
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the  judges  are  not  suBceptible  of  copyright,  yet  where,  under 
a  contract  with  the  proper  state  officers,  made  under  the  laws 
of  the  state,  a  publisher  is  entitled  to  the  exclusive  benefit  of 


had  been   a  oompliaoce  with  the 
BtatotoTy  oonditioDs  requisite  to  a 
▼alid  eopyrigfat,  such  as  the  publi- 
cation of  tbe  notice  required  by  the 
then  existing  statute,  and  the  de- 
liTery  of  a  copy    of   the   book    to 
the  secretary    of    state.    There   is 
much  force  in  the  position  that,  if 
the    judges    had    not     been     of 
opinion  that  the  reporter  was  en- 
titled to  copyright  it   would   have 
been  a  useless  formality  to  remand 
the  cause   to   determine    whether 
there  had  been  a  compliance  with 
the  statutory  conditions;  and  that 
the  proper  course,    in  that  event, 
woald  have  been  to  affirm  the  decree 
of  the  court  below    dismissing  the 
bill.    And  this  view  of  the  case  de- 
rives additional  support  from    the 
kngnage  of  Mr.  Justice  Story,  who 
bad  been  a  member  of  the  court 
when  Wheaton  v.  Peters  was  de- 
cided, and  who  in  Gray  v.  Bussell, 
1  Story  21,  five  years  later,  alluding 
to  Wheaton  r.  Peters,  uses   the  fol- 
lowing language:    '*It    was    held 
that  the  opinions  of  the  court,  being 
published   under  the  authority   of 
Congress,  were  not  the  proper  sub- 
ject  of  private  copyright.    But  it 
was  as  little  doubted  by  the  court 
that  Mr.  Wheaton  had  a  copyright 
in  his  own  marginal  notes,   and  in 
the  arguments  of  counsel  as  pre- 
pared and  arranged  in   his  work. 
The  cause  went  back  to  the  Circuit 
Court  for  the  purpose  of  further  in- 
quiries as  to  the  fact,  whether  the 
reqaisites  of  tbe  act  of  Congress  had 
been  complied  with  or  not  by  Mr. 
Wheaton.     This  would  have    been 
wholly  useless  and  nugatory,  unless 


Mr.  Wheaton *s  marginal  notes  and 
abstracts  of  arguments  could  have 
been  the  subject  of  a  copyright;  for 
that  was  all  the  work  which  could 
be  the  subject  of  copyright;  so  that 
if  Mr.  Peters  had  violated  Uiat  right, 
Mr.  Wheaton  was  entitled  to  re- 
dess."  Upon  the,  other  hand,  Mr. 
Peters,  who  was  a  defendant  in  the 
cause  and  the  reporter  of  the  opin- 
ion, says  in  a  note  to  page  617,  al- 
luding to  the  argument  upon  the 
right  of  the  reporter  to  copyright: 
"As  the  court  gave  no  opinion  upon 
this  point,  and,  as  the  reporter  has 
been  informed,  did  not  consider  it 
when  the  case  was  disposed  of,  a 
great  portion  of  the  arguments  upon 
it  by  the  counsel  for  the  appellees 
has  been  omitted  in  this  report. 
Should  the  case  be  brought  again 
before  the  court,  as  it  will  be  in  the 
event  of  the  issue  directed  by  the 
court  being  found  for  the  appellants, 
this  point  will  be  urged  to  a  deci- 
sion.** It  is  much  to  be  regretted 
that  the  question  has  not  been  au- 
thoritatively put  at  rest  by  a  clear 
expression  of  the  opinion  of 
the  court  by  the  court  itself. 
It  is  not  easy  to  perceive  why  any 
other  rule  of  property  should  apply 
to  the  work  of  a  reporter  than  to  that 
of  a  judge,  both  being  public  officers- 
employed  and  paid  by  the  people. 
As  regards  the  opinions  of  the  judges 
the  true  doctrine  is  well  and  forcibly 
stated  by  Mr.  Drone  in  his  learned 
and  exhaustive  treatise  upon  the  I^aw 
of  Copyright,  page  161,  as  follows: 
**  It  is  obvious  that  the  copyright  in 
an  opinion  written  or  delivered  by  a 
judge  can  not  be  acquired  by  a  re- 
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the  copyright,  of  the  notes,  references,  and  other  matters  sns- 
ceptible  of  copyright,  in  the  reports  of  tlie  state,  equity  will  en- 
join other  publisliers  from  infringing  upon  this  right.  And  this 


porter  or  tho  first  publisher  od  the 
^ound  of  authorship,  for  the  reason 
that  he  is  not  the  author.  It  is  not 
less  clear  that  the  judge  who  pro- 
nounces the  decision  is  not  entitled 
to  tho  copyright  therein,  because  he 
is  npt  the  owner  of  the  property. 
Hence,  neither  in  the  judge  nor  in 
the  reporter  will  a  valid  copyright 
vest,  except  by  a  derivative  title. 
The  copyright  must  be  secured  by 
the  owner  of  the  property;  and  all 
difficulty  disappears  when  it  is  de- 
termined who  is  the  owner.  Else- 
where it  is  shown  that  any  person 
who  employs  another  to  prepare  a 
work  may,  by  virtue  of  the  contract 
of  employment,  become  the  owner 
of  the  literary  property  therein.  On 
this  principle,  the  people  who  em- 
ploy and  pay  judges  are  the  rightful 
owners  of  the  literaiy  property  in  the 
opinions  written  by  them.  Hence, 
the  United  States  government  may 
secure  to  itself  the  copyright  in  the 
decisions  pronounced  in  the  federal 
courts,  and  each  state  may  do  the 
same  with  the  opinions  of  its  own 
judges."  It  is  only,  necessary  to 
test  the  character  of  the  labors  of  an 
official  .reporter  by  the  doctrine 
above  quoted,  and  the  true  solution 
of  the  question  is  reached,  and  the 
.public  nature  of  the  property  right 
in  his  official  reports  is  at  once  ap- 
parent. This  view  of  the  case  is 
strengthened  by  the  earlier  English 
decisions,  during  a  period  when  the 
publication  of  the  laws  was  claimed 
as  an  attribute  of  sovereignty,  and 
when  the  exclusive  right  to  their 
publication  was  granted  under  let- 
ters patent  from  the  crown.    Such 


patents  appear  to  have  been  granted 
from  a  very  early  date,  and  in  The 
Company  of  Stationers  r.  Seymour, 
1  Mod.  257,  decided  in  1677,  the 
court  say:  "And  particularly  the 
sole  printing  of  law  books  has  been 
formerly  granted  in  other  reigns.  * 
*  Que^n  Elizabeth,  King  James 
and  King  Charles  the  First  granted 
such  patents  as  these,  and  the  law 
has  great  respect  to  common  usage. " 
The  case  of  The  Stationers  v.  Tlie 
Patentees,,  decided  in  16»66,  is  an  in- 
structive case  in  point.  A  patent 
had  been  grunted  by  James  I  in 
1608  for  printing  law  books,  which 
finally  vested  in  one  Atkins.  The 
Company  of  Stationers  printed  Roll's 
Abridgment,  and  Atkins  obtained 
an  iigunction  in  chancery  to  restrain 
the  printing.  On  appeal  to  the 
House  of  Lords,  it  was  argued  by 
counsel  foi;  the  pa.tentee  that  **The 
^ing  hath  a  particular  prerogative 
over  law  books,  and  so  he  would 
have  had  if  the  art  of  printing  had 
tiever  been  known.  The  reasons  are, 
first,  all  the  laws  of  England  are 
called  the  King's  laws,  etc.;  second, 
the  salaries  of  the  judges  are  paid 
by  the  King;  and  reporters  in  all 
court8>  at  Westminister  were  paid  by 
.the  King,  formerly.'*  And  the 
Jioods.  sustained  the  patentee  under 
4he;  King's  grant.  Ca  ter,  p.  89; 
Bac.  Abridg.  title  Preio.<ative,  F.  5. 
The  case  of  Roper  v,  Streater,  de- 
cided in  1672,  is  also  in  point.  Roper 
had  bought  of  the  executors  of  Mr. 
Justice  Croke  the  third  part  of  his 
reports,  which  he  then  printed. 
Streater  held  a  grant  from  the  crown 
for  printing  all  law  books,  and  Roper 
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win  be  done  even  though    the    copyright    be    taken    in 
the  name  of  the  state.    Even  an  acknowledgment  of  the 


brouKlitaii  action  afj^ainst  him  for 
printing  withcmt  authority.  Streater 
pleaded  the  King's  grant,  to  which 
Boper  demurred,  and  there  was  judg- 
ment for  the  plfkintiff,  holding  the 
Sing's  grant  not  good.     But  the 
House  of  Lords  reversed  the  judg- 
ment on  writ  of  error,  upon  the  fol- 
lowing, among  other  grounds:  that 
the  priTilege  of  granting  patents  by 
tiie  King  for  the  printing   of  law 
books    had    always   been  allowed; 
that  it  concerned  the  state,  and  was 
a  matter  of  public  care;  and  that  the 
King  had  the  making  of  judges,  ser- 
geants and  officers  of  the  law.  Skin- 
ner, 234;  Bac  Abridg.  title  Prerog- 
atrre,  F.  5. 

English  authorities  differ  as  to  the 
foundation  of  the  right  of  the  sover- 
eign as  thus  asserted  over  the  publi- 
cation of  the  laws,  there  being  two 
theories  upon  which  the  right  has 
been  baaed:  first,  that  it  is  depend- 
ent upon  an  absolute  property  in  the 
crown  as  the  head  of  the  state;  and, 
aeoond,  that  it  is  a  branch  of  the 
loyal  prerogative.    Lord  Mansfield 
adhered  to  the  former  theory,  and  in 
the  great  case  of  Millar  r.  Taylor,  4 
Bnir.  2404,  decided  in  1769,  referring 
to  Basket    v.   University  of  Cam- 
bridge, 1  W.  Black.  105,  in  which 
the  King's  Bench  had  upheld  the 
doctrine  of  the  exclusive  right  of  the 
crown  to  publish  the  laws  of  the 
realm,  he  says:  "  We  rested  upon 
property  from  the  king's  right  of 
original  publication.    Acts  of  pariia- 
ment  are  the  works  of  the  legisla- 
ture; and  the  publication  of  them 
has  always  belonged  to  the  king  as 
the  exclusive  part  and  as  the  head 
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and  sovereign.^ 

Upon  the  other  hand,  Mr.  Justice 
Yates,  in  Millar  v,  Taylor,  4  Burr. 
2383,  asserted  in  strong  terms  the 
prerogative  theory  as  the  basis  of  the 
right  in  question.  ''Upon  the 
whole  of- this  prerogative  claim  of 
the  crown,**  he  observes,  *'  it  appears 
to  me  that  the  right  of  the  crown  to 
the  sole  and  exclusive  printing  of  what 
is  called  prerogative  copies,  is  found- 
ed on  reasons  of  religion  or  of  state. 
The  only  consequences  to  which  they 
tend  are  of  a  national  and  public 
concern,  respecting  the  established 
religion  or  government  of  the  king- 
dom; and  have  no  analogy  to  the 
case  of  private  authors." 

Lord  Chancellor  Lyndhurst,  in 
Manners  v,  Blair,  3  Bligh,  N.  S.  402, 
which  was  a  case  involving  a  patent 
from  the  crown  of  the  exclusive 
printing  of  bibles,  also  adopts  the 
prerogative  theory,  and  attributes 
the  power  of  the  crown  over  the 
publication  of  the  laws  and  of  the 
bible,  '*  to  the  character  of  the  duty 
imposed  upon  the  chief  executive  offi- 
cer of  the  government  to  superintend 
the  publication  of  the  acts  of  the 
legislature,  and  acts  of  state  of  that 
description,  and  also  of  those  works 
upon  which  the  established  doctrines 
of  our  religion  are  founded— that  it 
is  a  duty  imposed  upon  the  first  ex- 
ecutive magistrate,  carrying  with  it 
a  corresponding  prerogative.** 

Whether  the  theory  of  the  royal 
prerogative,  or  that  of  a  private 
property  in  the  crown,  be  accepted  as 
the  foundation  of  this  exclusive  right 
of  publishing  the  laws  of  England, 
the  application  by  analogy   to  the 
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extracts  in  such  case  affords  no  justification  for  the  piracy.* 
§  1004.  As  regards  the  nature  and  extent  of  the  infringe- 
ment which  will  warrant  relief  by  injunction,  it  is  held  that  a 
fair  extract  from  plaintiff's  publication,  used  for  purposes  of 
criticism,  does  not  constitute  such  a  piracy  of  plaintiff's  liter- 
ary property  as  to  warrant  an  injunction.*  But  if  so  much  of 
the  original  is  taken  as  to  sensibly  diminish  its  value,  or  if 
there  is  a  substantial  and  injurious  appropriation  of  complain- 
ant's labors,  the  relief  will  be  allowed.*  So  the  proprietor  of  a 
newspaper  may  be  enjoined  from  publishing  in  his  paper  co- 
pious extracts  from  a  novel  which  are  copied  without  criticism.* 
And  it  is  not  necessary,  to  warrant  the  interference  of  equity, 
that  defendant's  work  should  be  a  substitute  for  complainant's; 
It  is  only  required  that  so  much  should  be  abstracted  as  to  sen- 
sibly impair  and  diminish  the  value  of  the  original.* 

§  1005.  Where  the  natural  objects  from  which  a  work  is 
produced  are  equally  open  to  all,  as  in  the  case  of  a  map  or 
chart,  the  copyright  is  violated  only  when  a  servile  imitation 
is  made.  In  all  such  cases,  absolute  originality  being  of  neces- 
sity excluded,  the  compiler  may  properly  make  use  of  preced- 
ing works  upon  the  same  subjects,  by  bestowing  upon  the 
materials  thus  taken  such  mental  labor,  and  subjecting  them 
to  such  revision  as  to  produce  an  original  result,  the  alterations 
being  not  merely  colorable,  and  the  compiler  not  denying  the 
use  made  of  preceding  works.*    But  the  court  will  interpose  to 

publication   of  law  reports  is  oer-  ^      *  Dickens  r. ,  cited  8  L.  J. 

tainly  a  striking  one,  and  one  which  Ch.  N.  S.  141. 
has  firenerally  been  overlooked.     In  '  Bohn  v.  Bogae,  10  Jar.  420. 
view,  however,  of  the  tendenpy  of  *  Blont  v.  Patten,    2  Paine,  897; 
the  courts  toward  a  recognition  of  Fanner  v,  Calvert  L.  £.  A  M.  P.  Co.  5 
literary  property  in  law  reports,  al-  Chicago  Legal  News,  1.    The  latter 
ready  noted,  the  subject  is  chiefly  in-  ca8e,decided  in  the  United  States  Cir- 
teresting  in  a  historical  rather  than  cnit  Court  for  the  Eastern  District  of 
in  a  practical  view;  although  it  is  to  Michigan,  very  clearly  illustrates  the 
be  regretted  that  the  true  principles  rule  laid  down  in  the  text,    llie  de- 
underlying  the  question  appear  to  dsion  was  upon  a  motion  to  dissolve 
have  been  overlooked  by  the  courts,  a  preliminary  injunction  restraining 
'  Little  V.  Gk>uld,  2  Blatchf.  165.  defendant  from  an  infringement  of 
'  Bell  V.  Whitehead,  8  Jur.  68.  certain  maps  of  the  states  of  Michi- 
'  Folsom  V,  Marsh,  2  Story *b  R.  100.  gan  and  Wisconsin.    The  following 
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restrain  the  piracy  of  a  court  calendar,  the  individnal  work 
being  regarded  as  a  proper  subject  of  copyright,  although  the 


(AMerrations  of  the  court,  Longyeary 
J.,  ue  especially  applicable   to  the 
point  under  consideration:    *    *    • 
**  The  cooztt,  in  the  interest  of  learn- 
ing and  science,  have  at  all  times 
and  in  all  countries  recognized  the 
right  of  Bobseqnent  authors,  compi- 
len  and  publishers  to  use  the  works 
of  others  to  a  certain  extent;  but  the 
fifreat  difficulty  has  always  been,  and 
always  must  be,  to  determine  where 
socfa  use  ceases  to  be  legitimate,  and 
l)ecopes  an  invasion  of  the  rights  of 
others.    The  difficulty  is  greatest  in 
cases  of  maps,  and  the  like,  in  which 
there  is  not,  and  can  not   be,  any 
originality  in  the  facts  or  materials 
of  which  they  are  composed,  and 
whidi  facts  and  materials  are  equally 
open  to  all.    The  following  rule  laid 
down  hy  Mr.  Copinger  (Copinger*s 
Law  of  Copyright,  91),  comes  as  near 
to  defining  this  right  as  anything  I 
hsTe  been  able  to  find  or  can  invent 
He  says:   '  The  rule  appears  now  to 
be  settled  that  a  compiler  of  a  work 
in  which  absolute  originality  is  of 
necessity  excluded,  is  entitled,  with- 
out exposing  himself  to  a  charge  of 
piracy,  to  make   use  of   preceding 
works  upon  the  sulgect,  where  he  be- 
stows such  mental  labor  upon  what 
he  has  taken,  and  suhjects  it  to  such 
rerision  and  correction  as  to  produce 
an  original  result;  provided,  that  he 
does  not  deny  the  use  made  of  such 
preceding  works  and  the  alterations 
are  not  merely  colorable.*    To  apply 
this  role  to  the  psesentcase:  What 
mental  labor  did  the  defendant  be- 
stow upon  those  portions  of  the  com- 
plainant's map   admitted   to   have 
been  taken  in  the  preparation  of  its 


own,  viz:  the  boundaries  of  the  larger 
townships,  of  Wisconsin?  None 
whatever  beyond  the  mere  mechani- 
cal oi)eration  of  reducing  them  from 
the  larger  scale  of  complainant's  to 
the  smaller  scale  of  defendant's  map. 
Neither  does  it  appear  that  there  was 
any  revision  whatever  to  ascertain  if 
there  were  errors  which  needed  cor- 
rection, or  for  any  other  purpose. 
There  is  in  fact  nothing  whatever 
to  bring  the  case  within  the  rule. 
So  far  as  those  boundaries  are  con- 
cerned it  is  clearly  a  case  of  naked 
piracy.  But  it  is  contended  that 
boundaries  of  townships  are  not  a 
legitimate  suljeot  of  copyright-~that 
they  are  fixed  and  defined  by  statute 
law,  and  that  the  marking  of  them 
down  upon  paper  is  but  a  transcrip- 
tion in  another  form  of  the  legal  en- 
actment. What  is  claimed  in  this 
regard  is  true  in  regard  to  all  origi- 
nal materials  from  which  maps  are 
made,  and  that  is  that  none  of  them 
are  subjects  of  copyright— they  are 
open  to  all.  But  no  one  has  the 
right  to  avail  himself  of  the  enter- 
prise, labor  and  expense  of  another 
in  the  ascertainment  of  those  mate- 
rials, and  the  combining  and  ar- 
rangement of  them,  and  the  rep- 
resenting them  on  paper.  The 
defendant  no  doubt  had  the  right  to 
go  to  the  common  source  of  informa- 
tion,  and  having  ascertained  those 
boundaries,  to  have  drawn  them 
upon  its  map,  notwithstanding  that 
in  this  respect  it  would  have  been 
precisely  like  complainant's  map 
(which  of  course  it  would  have  been 
if  they  were  both  correct).  But  he 
had  no  right  to  avail  himself  of  this 
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general  Bnbject,  as  in  the  case  of  a  cliart  or  map,  is  open 
to  all.* 

§  1006.  Although  the  question  as  to  the  originality  of  the  work 
which  it  is  sought  to  enjoin  generally  tnms  upon  the  extent 
to  which  the  materials  of  the  prior  publication  have  been  used 
and  the  quantity  abstracted,  yet  resort  must  frequently  be  had 
to  the  nature  and  objects  of  the  selections,  as  well  as  their 
quantity.*  And  the  question  of  the  value  of  the  materials 
abstracted  must  also  be  taken  into  consideration,  since,  although 
the  parts  taken  may  comprise  bat  a  small  portion  of  the 
original  work  in  quantity,  they  may  nevertheless  constitute  its 
chief  value.* 

§  1007.  Although  one  may  usq  the  same  materials  as,  his 
predecessor,  and  derive  them  from  the  same  source,  yet  if, 
availing  himself  of  his  labor,  he  should  adopt  his  arrangement 


very  labor  on  the  part  of  complain- 
ant in  order  to  avoid  it  himself.  As 
appears  by  complainant's  affidavit* 
these  boundaries  were  fixed  by  the 
boards  of  sux>ervi8or8  of  the  respec- 
tive counties,  and  not  by  legislative 
enactment,  thus  showing  that  the 
labor  must  have  been  much  greater 
than  it  would  have  been  if  such 
boundaries  could  have  been  ascer- 
tained from  the  statutes  of  the 
state/* 

'  Longman  v.  Winchester,  16  Yes. 
269. 

'Folsom  9.  Marsh,  2  Story *s  R. 
100.  The  considerations  to  be  ob- 
served in  determining  the  question 
of  piracy  are  stated  in  this  case  by 
Story,  J.,  as  follows:  "We  must 
often,  in  deciding  questions  of  this 
sort,  look  to  the  nature  and  objects  of 
the  selections  made,  the  quantity  and 
value  of  the  materials  used,  and  the 
degree  in  which  the  use  may  preju- 
dice the  sale,  or  diminish  the  profits, 
or  supersede  the  objects  of  the  orig- 
inal work.    Many  mixed  ingredienti 


enter  into  the  discussion  of  such 
questions.  In  some  cases  a  consider- 
able portion  of  the  materials  of  the 
original  work  may  be  fused,  if  I  may 
use  such  an  expression,  into  another 
work,  so  as  to  be  undistinguishable 
in  the  mass  of  the  latter,  which  has 
other  professed  and  obvious  objects, 
and  can  not  fairly  be  treated  as  a 
piracy;  or  they  may  be  inserted  as  a 
sort  of  distinct  and  mosaic  work  into 
the  general  texture  of  the  second 
work,  and  constitute  the  peculiar  ex- 
cellence thereof,  and  then  it  may  be 
a  clear  piracy.  If  a  person  should, 
under  color  of  publishing  'elegant 
extracts'  of  poetry,  include  all  the 
best  pieces  at  large  of  a  favorite  poet, 
whose  volume  was  secured  by  a  copy- 
right, it  would  be  difficult  to  say 
why  it  was  not  an  invasion  of  that 
right,  since  it  might  constitute  the 
entire  value  of  the  volume.** 

*Bramwell  r.  Halcomb,  3  MyL  A 
Cr.  738;  Gray  v.  Russell,  1  Story's  R. 
11;  Farmer  v.  Calvert  L.  £.  &  M.  P. 
Co.  5  Chicago  Legal  News,  1. 
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of  those  materials,  he  wonid  be  guilty  of  such  an  infringe- 
ment as  would  warrant  the  interference  of  equity,  even  though 
the  new  work  should  be  disguised  under  a  colorable  variation 
from  the  old.'  So  while  extracts  may  be  made  for  purposes 
of  criticism,  comment,  review  or  illustration,  if  done  in  good 
faith,  yet  if  the  citations  go  so  far  as  to  supersede  the  original 
work,  and  to  substitute  therefor  the  later  one,  equity  may 
properly  interfere.'    And  the  true  test  is  to  ascertain  whether 


'Jairoldi?.  Hocdston,  3  Kay  &  J. 
708;  Hotten  v.  Arthur,  1  Hem.  &  M. 
e08;  Gray  v,  Russell,  1  Story*8  R.  11. 
•WiUdns ©.Allan,  17 Ves. 422.  In 
{his  case  defendant  admitted  by  his 
answer  that  he  had  copied  portions 
of  complainant  *8  work,  representing 
them  as  fair  quotation  and  abridg- 
ment,  and  admitted  that   he   had 
copied  from  some  of  complainant*s 
drawings.      He   insisted,    howeyer, 
that  his  work  was  a  distinct  work  and 
not  merely  an  abridgment  of  that 
of  complainant,  and  that  ihe  abridg- 
ments   and  quotations    constituted 
only  a  small  portion  of  the  work. 
Eldon,  Chancellor,  says:  "  Hie  juris- 
diction upon  subjects  of  this  nature 
is  assumed  merely  for  the  purpose  of 
making  effectual  the   legal    right, 
which  can  not  be  made  effectual  by 
any  action  for  damages;  as,  if  the 
work  is  pirated,  it  is  impossible  to  lay 
before  a  jury  the  whole  evidence  as 
to  all  the  publications  which  go  out 
to  the  world,  to  the  plaintiff's  preju- 
dice.   A  court  of  equity,  therefore, 
acts  with  a  view  to  make  the  legal 
right  effectual  by  preventing  the  pub- 
bcation  altogether;  and  accordingly 
in  the  exercise  of  this  jurisdiction, 
where  a  fair  doubt  appears,  as  to  the 
plaintiff^s  legal  right,  the  court  always 
directs  it  to  be  tried,  making  some 
provision  in  the  interim,  the  best 
that  can  be,  for  the  benefit  of  both 


parties.  There  is  no  doubt  that  a 
man  can  not,  under  the  pretense  of 
quotation,  publish  either  the  whole 
or  part  of  another *s  work;  though  he 
may  use,  what  it  is  in  all  cases  diffi- 
cult to  define,  fair  quotation.  Diffi- 
culties have  arisen  in  cases  that  have 
occurred  upon  which  I  should  have 
taken  the  same  course  by  sending 
them  to  the  consideration  of  a  court 
of  law.  In  the  case  of  maps,  for  in- 
stance, one  man  publishes  the  map 
of  a  county;  another  man,  with  the 
same  design,  if  he  has  equal  skill  and 
opportunity,  will,  by  his  own  labor, 
produce  almost^  &fae  simile,  and  has 
a  right  to  do  so;  but  from  his  right 
through  that  medium  was  it  ever 
contended  that  he  might  copy  the 
other  map?  Suppose  a  publication, 
profesaing  to  be  an  account  of  the 
improvement  of  maps  of  the  county 
of  Middlesex,  compiling  the  hintoxy 
of  all  the  maps  of  it  ever  published; 
pointing  oat  the  peculiarities  belong- 
ing to  them,  and  giving  copies  of 
them  aU,  as  well  those,  the  copyright 
of  which  have  expired,  as  those  of 
which  it  was  subsisting;  it  is  not 
easy  to  say  with  certainty  what  would 
be  the  decision  upon  such  a  case.  If 
it  was  a  fair  history  of  the  maps  of 
the  county  which  had  been  publish- 
ed, and  the  publication  of  the  indi- 
vidual map  was  merely  an  illustration 
of  that  history,  that  is  one  way  of 
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the  plan,  arrangement  and  illustrations  of  the  original  work 
have  been  nsed  with  such  colorable  alterations  as  to  disguise 
this  use,  or  whether  defendant  has  simply  availed  himself  of 
the  common  sources  and  materials  open  alike  to  all.'  But  an 
author  will  not  be  allowed  to  prohibit  a  subsequent  writer  from 
using  the  same  authorities  quoted  in  his  work,  even  on  proof 
that  such  authorities  were  suggested  to  the  later  writer  by  a 
perusal  of  the  former  work'  The  subsequent  writer,  however, 
will  not  be  allowed  to  copy  the  quotations  or  extracts  from  the 
earlier  work,  but  he  must  go  to  the  same  sources  from  which 
such  extracts  were  drawn ;  although  the  use  of  a  single  quotation 
without  verification,  or  of  a  single  argument  deduced  from  the 
facts  stated  by  the  former  author,  does  not  constitute  such  a 
piracy  as  calls  for  the  interference  of  equity.*  And  when  it  is 
shown  that  those  portions  of  defendant's  work  which  are  al- 


statin^  it;  but  if  a  jury  Gould  per- 
ceive the  object  to  make  a  profit  by 
publishing  Uie  map  of  another  man, 
that  would  require  a  different  con- 
sideration. The  slightest  circum- 
stances, therefore,  in  these  cases 
make  the  most  important  distinction* 
So  in  the  case  of  a  book  of  roads* 
there  is  no  doubt  that,  though  any 
man  may  publish  a  book  of  roads  that 
would  be  precisely  the  same  as  Pat- 
terson's, yet  he  can  not  take  that  book 
and  copy  it.  The  fair  question, 
therefore,  upon  such  a  compilation  as 
this,  is  whether  it  is  competent  to 
the  defendant  to  publish  to  the  world 
the  plates,  which  it  is  admitted  he 
could  not  publish  as  copies  of  the 
plaintiff's.  I  have  no  doubt  that  both 
these  parties  are  actuated  by  very 
honorable  yiews.  Upon  inspection 
of  the  different  works  I  obserye  a  con- 
siderable proportion  taken  from  the 
plaintiff's,  that  is  acknowledged;  but 
also  much  that  is  not;  and  in  deter- 
mining whether  the  former  is  within 
the  doctrine  upon  this  snluect,  the 


case  must  be  considered  as  also  pre- 
senting the  latter  circumstance.  The 
question  upon  the  whole  is,  whether 
this  is  a  legitimate  use  of  the  plain- 
tiff's publication  in  the  fair  exercise 
of  a  mental  operation,  deserving  the 
character  of  an  original  work.  Tha 
effect,  I  have  no  doubt,  is  pr^'udicial; 
it  does  not  follow,  that  therefore 
there  is  a  breach  of  the  legal  right; 
but  where  that  is  so,  and  there  is  a 
fair  question,  the  iigunction  ought 
not  to  be  dissolved,  but  according  to 
the  usual  course,  maintaining  the  in- 
junction, an  action  should  be  brought 
forthwith.  The  proper  course  in  this 
instance  will  be  to  permit  this  work 
to  be  sold  in  the  meantime,  the  de- 
fendant undertaking  to  account  ac- 
cording to  the  result  of  the  action." 

*  Emersen  v.  Davies,  3  Story's  R. 
793;  Webb  v.  Powers,  2  Woodb.  & 
M.  497.  And  see  Caman  v.  Bowies, 
1  Cox,  283;  S.  C.  2  Bro.  C.  C.  81. 

<  Pike  9.  Nicholas,  39  L.  J.  N.  S. 
Ch.  435;  S.  C.  L.  R.  5  Ch.  251. 

•Id. 
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leged  to  be  a  piracy  upon  that  of  plaintiff  are  in  fact  taken 
from  other  works  which  preceded  both  publications,  it  appear- 
ing that  defendant's  writers,  although  advised  of  the  existence 
of  pluntiff 's  book  and  using  it  in  common  with  others,  have 
gone  to  independent  sources  of  information,  an  injunction  will 
be  refused^* 

§  1008.    It  has  been  held  that  a  bona  fide  abridgment  is 
not  such  a  piracy  as  equity  will  restrain.'    This  doctrine  must, 
however,  be  received  with  many  qualifications,  and    grave 
doubts  have  been  entertained  both  in  England  and  America, 
of  the  correctness  of  the  principle.'    In  order  to  constitute 
Buch  an  abridgment  as  will  not  be  a  piracy,  there  must  at  least 
be  a  substantial  condensation  of  the  materials  used  by  the 
original  author/    And  if  the  condensation  be  merely  colora- 
ble, 88  by  the  omission  of  certain  parts  of  the  work  that  the 
remainder  may  be  presented  in  a  smaller  compass,  it  is  still  a 
pirscy.* 

'  §  1009.  A  distinction  has  been  drawn  between  a  compila- 
tion and  an  abridgment,  and  it  has  been  held  that  while  a  fair 
sbridgment  may,  under  certain  circumstances,  be  allowed,  yet 
if  the  plan  and  classification  of  the  original  work  are  adopted, 
8Dd  such  copious  extracts  made  as  to  render  the  new  work  a 
mere  compilation,  equity ^will  interpose.*  And  where  part  of 
a  book  is  a  piracy,  and  the  remaining  portions  are  not,  the 
injnnction  will  be  granted  against  the  pirated  matter.^ 

g  1010.  A  publication  consisting  partly  of  original  matter 
and  partly  of  compilations  and  selections  from  former  works, 
may  be  the  subject  of  copyright,  and  as  such  entitled  to  pro- 
tection in  equity.  And  where  a  large  proportion  of  defend- 
ant's work  has  been  made  up  from  such  a  publication,  with  no 

>  Janold  17.  Heywood,  18  W.  B.  184.    And  see  Wbeaton  p.  Peters,  8 

279.  Pet.  591. 

»  Gylea  r.  Wilcox.  2  Atk.  141 ;  Bell  *  Folsom  p.  Marsh,  2  Story  R.  107. 

r.  Walker,  IBro.  C.  C.  451.     And  'Gyles  p.  Wilcox,   2    Atk.  141; 

see  Campbell  v.  Scott,  11  Sim.  81.  Gray  r.  Russel,  1  Story  R.  11. 

•Gray  i».  Russell,  1  Story  R.  11;  •  Story's   Ex'rs   ».    Holcombe,    4 

D'AImaine   v.  Boosey,  1   Y.  &  C.  McLean,  806. 

£xch.  288;  Dickens  «.  Lee»  8  Jur.  *  Id. 
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other  labor  than  that  of  copying  and  arranging  the  matter  in 
Buch  form  as  Baited  the  compiler,  it  will  be  enjoined  as  an 
infringement.^  So  upon  a  bill  to  enjoin  the  publication  of  an 
abridgment  of  law  reports,  the  bill  alleging  defendant's  work 
to  be  merely  a  colorable  abridgment,  omitting  some  parts  of 
the  cases,  the  chronological  order  and  arrangement  of  the  work 
being  artificially  changed  to  an  alphabetical  arrangement, 
under  heads  and  titles,  so  as  to  give  it  the  appearance  of  a  new 
work,  an  injunction  may  be  allowed.' 

§  1011.  Closely  allied  to  the  jurisdiction  of  equity  in  cases 
of  infringement  of  copyright,  is  its  power  to  restrain  the  publi- 
cation of  unpublished  manuscripts,  the  jurisdiction  resting 
upon  the  same  foundation  of  the  prevention  of  irreparable  mis- 
chief and  vexatious  litigation.*  The  author  of  manuscript 
treatises,  having  a  right  of  property  therein,  it  is  obvious  that 
he  is  entitled  to  protection  in  the  enjoyment  of  such  right, 
even  though  his  manuscripts  may  be  deposited  in  the  posses- 
sion of  a  third  person,  with  authority  to  copy  them.*  And 
where  a  copy  of  an  unpublished  treatise  has  been  granted  to 
another  for  a  particular  purpose,  other  than  publication,  such 
a  grant  may  not  be  construed  into  a  general  authority  to  publish 
the  work,  and  equity  will,  under  such  circumstances,  restrain 
its  publication.* 

§  1012.  Equity  will  also  restrain  tne  publication  of  private 
letters,  oh  the  ground  of  a  right  of  property  in  the  author,  it 
being  held  that  the  receiver  of  the  letters  only  acquires  a  special 
property  in  them,  which  does  not  justify  their  unauthorized 
publication.  Even  though  the  receiver  of  the  letters  be  con- 
sidered in  the  position  of  a  joint  owner  with  the  writer,  yet  his 
publication  of  the  letters  without  the  writer's  consent  is  such 
a  violation  of  the  rights  of  literary  property  as  to  warrant  the 
exercise  of  the  strong  arm  of  equity  for  its  restraint'    It  is  to 

^  Levis  V.  Fullarton,  2  Beav.  6.  Eden,  829;  Prince  Albert  9.  Strange, 

*  Butterworth  v.  Robinson,  5  Yes.      1  Mac.  &  G.  25. 

709.  •  Pope  V.  Curl,  2  Atk.  842;  Thomp- 

*  2  Story *8  Eq.  §  943.  son  v.  Stanhope,  Amb.  737;  Gee  v. 
«  2  Story's  Eq.  §  943.  Pritchard,  2  Swanst.  421;  Granard 
« Queensberry    v.    Shebbeare,  2     •.  Donkin,    1  Ball  &  B.  207.    See 
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be  observed,  however,  that  the  interference  will  not  be  exer- 
cised on  the  gronnd  of  wounded  feelings,  or  of  violated  friend- 
ship, but  only  for  the  protection  of  property  rights/    And  the 
jarifidiction  rests  upon  no  broader  foundation  than  that  of 
copyright  in  the  letters  as  literary  productions,  or  of  property 
in  the  paper  on  which  they  are  written,  a  distincjtion  being 
observed  between  letters  having  the  characteristics  of  literary 
compositions,  and  merely  friendly  or  private  letters  on  domestic 
and  business  affairs.     And  while  the  unauthorized  publication 
of  the  former  class  will  be  restrained,  on  the  principles  above 
stated,  equity  will  not  interfere  with  the  latter,  even  though 
the  publication  constitutes  a  gro^s  violation  of  honor  and  trust' 
So  it  hsis  been  held  that  where  the  publication  of  letters  would 
be  a  violation  of  a  trust  or  confidence  which  is  founded  on  con- 


aiao,  Perceval  v.  Phipps,  2  Yes.  &  B. 
19.    And  see  Palin  v.  Gathercole,  1 
Coll.  565. 
1  Gee  p.  Pritchard,  2  Swansi.  422. 
•Wetmorer.  Scovell,  3Edw.  Ch. 
515;  Hojt  V.  Mackenasie,  3  fiarb.  Ch. 
320.    And  see  Braudreth  v.  Lance,  8 
Paige,  24.    Mr.  Justice  Story,  how- 
ever, has  expressed  himself  strongly 
and  feelingly  in  favor  of  a  contraiy 
(loctzine,  and  has  sought  to  sustain 
the  jurisdiction  of  equity  to  restrain 
the  publication  of  merely  private  and 
personal   letters,  lacking  the  attri- 
butes of  literary  compositions,  on  the 
irround  of  wounded  feelings  and  in- 
jured confidence.    See  2  Stoiy^s  £q. 
Si  946,  947,  948.    See,  also,  Folsom 
r.  MazBh,  2  Story  B.  100.    But,  while 
we  must  agree   with   this  learned 
commentator  that,  '*  in  a  moral  view 
the  pnbbcation  of  such  letters,  unless 
in  cases  where  it  is  necessary  to  the 
proper  vindication  of  the  rights  or 
condact  of  the  party  against  uig'ust 
claims  or  ixg'urious  imputations,  is, 
perhaps,    one   of  the   most  odious 
breaches   of  private  confidence,  of 
duty,  and  of  honorable  feel- 


ings, which  can  well  be  imagined,*' 
yet  the  weight  of  liuthority  is  clearly 
opposed  to  the  exercise  of  the  juris- 
diction on  such  grounds.  With  the 
exception  of  Woolsey  v.  Judd,4  Buer, 
889,  11  How.  Pr.  49,  and  Eyre  v, 
Higbee,  35  Barb.  502,  22  How.  Pr. 
198,  neither  of  which  cases  was  in  a 
court  of  last  resort,  it  is  believed  that 
no  decisions,  English  or  American, 
can  be  found  to  sustain  the  doctrine 
of  Mr.  Justice  Story.  Even  the  cases 
dted  would -seem  to  rest  largely  up- 
on the  foundation  of  literary  prop- 
erty. The  doctrine  as  stated  in  the 
text  has  the  sanction  of  an  u9broken 
current  of  authority,  beginning  with 
the  decision  of  Lord  Eldon  in  Gee  v. 
Pritchard,  2  Swanston,  428.  The 
rule  as  laid  down  by  McCoun,  Vice 
Chancellor,  in  Wetmore  v.  Scovell, 
3  Edw.  Ch.  515,  may,  therefore,  be 
considered  as  well  established,  that 
'*  independent  of  property,  and  dis- 
connected therefrom,  there  is  no 
ground  or  principle  on  which  the 
jurisdiction  to  restnun  the  publica- 
tion of  private  letters  can  properly 
rest." 
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tract,  the  injunction  may  be  allowed.*  ISor  is  the  exercise  of 
the  jurisdiction  confined  to  cases  where  the  relief  is  sought  by 
the  writer  of  the  letters,  but  the  receiver  may  invoke  the  aid 
of  equity  to  restrain  their  unauthorized  publication.*  But 
private  letters  obtained  from  an  agent,  if  not  published  for 
profit,  but  in  vindication  of  defendant's  character,  which  has 
been  aspersed  by  complainant,  will  not  be  restrained.* 

§  1013.  It  would  seem  tliat  scientific  lectures,  delivered 
orally,  may  not  be  published  for  profit,  or  sold  for  publication, 
by  those  entitled  to  hear  them.^  And  students,  who  have  been 
permitted  to  copy  the  system  of  their  instructor  in  a  particu- 
lar art,  will  be  restrained  from  its  publication,  as  a  fraud  upon 
his  rights  of  property,  since  an  author's  use  of  his  manuscripts 
in  the  way  of  instruction  is  not  an  abandonment  of  them  to  the 
public* 

§  1014.  While  the  publication  of  an  original  work  of  the 
same  nature,  and  under  a  similar  title  to  that  of  complainant, 
will  not  be  enjoined,  an  injunction  may  properly  be  allowed  to 
restrain  defendant  from  publishing  a  magazine  as  a  continua- 
tion in  successive  numbers  of  complainant's  magazine,  and  also 
to  prevent  the  publication  by  defendant  of  communications 
received  by  him  while  publishing  for  complainant' 

§  1015.  The  preventive  jurisdiction  of  equity  being  limited 
to  the  protection  of  property  rights  which  are  remediless  by  the 
ordinary  course  of  procedure  at  law,  courts  of  equity  will  not 
lend  their  aid  to  enjoin  the  publication  of  libels  or  works  of  a 
libelous  nature;  even  though  the  libelous  publication  is  calcu- 
lated to  injure  the  credit,  business,  or  character  of  the  person 
against  whom  it  is  directed.*  The  reasons  for  refusing  the  relief 

1 2  Stoiy'fl  Eq.  §  949.  Tfaomp.  &  C.  686. 

*  Granard  v.  Dankin,  1  Ball  St  B.  *  Perceval  v.  Phippe,  2  Yes.  ft  B. 

207;  Thompson  v.  Stanhope,  Amb.  19.                                       * 

737.    Bat  see  Wren  v.  Cosmopolitan  '  Abemethy  v,  Hutchinson,  3  L.  J. 

Gas  Co.  2  Hun,  666,  where  an  in-  B.  Ch.  209. 

junction  was   refused  which   was  *Bartlette  9,   Crittenden,  4  Mc- 

sought  to  restrain  defendant  from  Lean,  300. 

circulating  letters  conyeying  notice  ^'Koggv,  Eirby*  8  Yes.  215. 

that  it  would  not  permit  an  infringe-  ^  Prudential     Assurance    Co.    v, 

meat  of  its  patent    See  8.  G.   5  Knott,  L.  B.  10  Ch«  142;  S.  C.  7 
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in  thiB  class  of  cases  are  of  a  two-fold  nature:  first,  that  property 
rights  ooQstitate  the  sole  ground  of  interference;  and  second, 
tfiat  the  remedy  for  the  supposed  libel  is  ample  at  law.*  Equi- 
ty will  not,  therefore,  enjoin  defendants  from  publishing  or 
circulating  statements  to  deter  persons  from  becoming  share- 
holders in  plaintiffs'  company,  and  asserting  that  plaintiffs  are 
infringing  defendants'  rights  under  letters  patent;  and  whether 
such  statements  are  well  or  ill  founded  is  not  material  to  be 
considered  upon  an  application  for  an  injunction.' 

1 1016.  The  question  whether  a  translation  of  a  copyrighted 
work  is  or  is  not  such  an  infringement  as  to  entitle  the  author 
to  the  protection  of  equity,  has  seldom  been  presented  as  a 
direct  question  for  the  decision  of  the  courts,  although  numerous 
dicta  may  be  found  in  the  adjudicated  cases  bearing  more  or 
less  directly  upon  the  subject'  It  has,  however,  been  held  in 
one  instance  that  a  translation  is  not  such  an  infringement  as 
to  call  for  the  aid  of  equity,  and  that  it  will  not  be  enjoined. 
The  court  proceeded  u]x>n  the  reasoning,  that  an  author  can 
claim  no  literary  property,  after  publication,  in  his  ideas, 
thoDghts  or  sentiments,  apart  from  the  language  and  outward 
semblance  in  which  they  are  couched;  and  that  when  he  has 
sold  his  book,  the  only  property  which  he  can  reserve  to  him- 
sejf,  or  in  which  the  law  will  protect  him,  is  the  exclusive  right 
to  multiply  copies  of  the  particular  combination  of  characters 


ChicsLgo  Legal  News,  405,  overrol- 
ing  Springhead  Spinning  Co.  v.  Ri- 
ley, L.  R.  6  Eq.  551,  and  Dixon  v. 
Holden,  L.  R.  7  Eq.  488;  Clark  9. 
Freeman,  11  Beav.  112;  Malkern  9. 
Ward,  L.  R.  13  Eq.  619;  S.  C.  4 
Chicago  Legal  News,  440;  Hammer- 
smith Co.  V.  Dublin  Co.  I.  R.  10  Eq. 
235;  Brandreth  v.  Lance,  8  Paige, 
24;  Life  Association  v.  fioogher,  3 
Mo.  App.  173.  See  Thorley's  Cattle 
Food  Co.  V.  Massam,  6  Ch.  D.  582. 
But  see,  contra,  Rollins  v,  Hinks,  L. 
B.  13  ^.  85$,  where  it  was  held  l^ 
the  Tioe  chancellor  that  a  patentee 
might  be  eiyoined  from  publishing 


statements  of  his  intention  to  insti- 
tnte  legal  proceedings  for  the  in* 
fringement  of  his  patent  against 
another  mannfactarer,  when  ho  had 
no  bona  fide  intention  of  bo  doing. 
And  the  same  doctrine  was  after- 
wards held  and  applied  in  Azmann 
V.  Lnnd,  L.  R.  18  Eq.  330. 

'  Brandreth  v.  Lance,  8  Paige,  24. 

*  Hammersmith  Co.  v,  Dublin  Co. 
I.  R.  10  Eq.  235. 

•See  Millar  v.  Taylor,  4  Burr. 
2303;  Murray  r.  Bogue,  1  Drew. 
853;  Prince  Albert  v.  Strange,  2  De- 
Gez  &  S.  652;  Burnett «.  Chetwood, 
2  Meriv.  441,  note. 
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in  which  his  ideas  are  clothed.*      While  the  doctrine  thus 
stated  has  not  been  overraled  by  any  judicial  decision,  yet  it 


*Stowe  t>,  Thomaa,  2  WaU.  Jr. 
547;  S.  C.  2  Am.  Law  Reg.  210. 
This  was  a  bill  for  an  iivjunction, 
aHenring  that  complainaot  was  the 
author  and  proprietor  of  a  work 
caUed  "Uncle  Tom's  Cabin,"  which 
was  duly  copyrighted,  and  that  de- 
fendant had  translated  the  same  in- 
to German,  and  printed,  published 
and  sold  it,  both  in  newspaper  and 
pamphlet  form.  The  answer  admit- 
ted the  facts,  but  denied  that  they 
constituted  an  infringement.  The 
relief  was  denied,  Grier,  J.,  observ- 
ing as  follows:  *  *  •  **An 
author  may  be  said  to  be  the  creator, 
or  inventor,  both  of  the  ideas  con- 
tained in  his  book,  and  the  combina- 
tion of  words  to  represent  them.  Be- 
fore publication  he  has  the  exclusive 
possession  of  his  invention.  His  do- 
minion is  perfect.  But  when  he  has 
published  his  book  and  given  his 
thoughts,  sentiments,  knowledge  or 
discoveries  to  the  world,  he  can  have 
no  longer  an  exclusive  possession  of 
them.  Such  an  appropriation  be- 
comes impossible,  and  is  inconsistent 
with  the  object  of  publication.  The 
author's  conceptions  have  become 
the  common  property  of  his  readers, 
who  can  not  be  deprived  of  the  use  of 
them,  or  their  right  to  communicate 
them  to  others  clothed  in  their  own 
language,  by  lecture  or  by  treatise. 
The  claim  of  literary  property,  there- 
fore, after  publication,  can  not  be  in 
the  ideas,  sentiments  or  the  creations 
of  the  imagination  of  the  poet  or 
novelist,  as  dissevered  from  the 
language,  idiom,  style  or  the  out- 
ward semblance  and  exhibition  of 
them.    His  exclusive  property  in  the 


creation   of  his  mind,  can  not  be 
vested  in  the  author  as  abstractions, 
but  only  in  the  concrete  form  which 
he  has  given  them,  and  the  language 
in    which    he    has    clothed  them. 
When  he  has  sold  his  book,  the  only 
property  which  he  reserves  to  him- 
self, or  which  the  law  gives  to  him, 
is  the  exclusive  right  to  multiply  the 
copies  of  that  particular  combination 
of  characters  which  exhibits  to  the 
eyes  of  another  the  ideas  intended 
to  be  conveyed.     This  is  what  the 
law  terms  copy,  or  copyright.    See 
Curtis  on  Copyright,  9,  10,  11,  etc." 
•     •     •     "The    notion  that  a 
translation  is  a  piracy  of  the  original 
composition,  is  founded  on  the  anal- 
ogy assumed  between  copyright  and 
patents  for  inventions,  and  where 
the  infringing   machine   is  only  a 
change  of  the  form  or  proportions  of 
the  original,  while  it  embodies  the 
principle  or  essence  of  the  invention. 
But  as  the  author*s  exclusive  proper- 
ty in  a  literary  composition,  or  his 
copyright,  consists  only  in  a  right  to 
multiply  copies  of  his  book,  and  en- 
joy the  profits  therefrom,  and  not  ia 
an  exclusive  right  to  his  conceptions 
and  inventions,  which  may  be  termed 
the  essence  of  his  composition,  the 
argument  from  the  supposed  analogy 
is   fallacious.    Hence,    in  questions 
of  infringement  of  copyright,    the 
inquiry  is  not  whether  the  defendant 
has  used  the  thoughts,  conceptions, 
information  or  discoveries   promul- 
gated by  the  original,  but  whether 
his  composition  may  be  considered  a 
new  work  requiring  invention,  learn* 
ing  and  judgment,  or  only  a  mere 
transcript  of  the  whole  or  parts  of 
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is  BO  manifestly  opposed  to  the  evident  purpose  of  all  onr  copy- 
right legislation,  and  so  opposed  to  the  plainest  principles  of 
justice,  that  it  is  believed  that  a  contrary  doctrine  will  be  ap- 
plied should  the  question  ever  again  be  presented  to  the 
courts.*  Where  one  has  published  and  copyrighted  a  work 
containing  translations  from  foreign  works,  which  were  trans- 
lated by  a  person  employed  and  paid  by  plaintiff,  he  is  en- 
titled to  enjoin  the  publication  of  such  translations.* 

§  1017,  The  question  of  piracy  is  to  be  considered  as  con- 
fined to  the  multiplication  of  copies  of  the  original  work;  any 
use  of  the  original,  other  than  multiplying  it,  whether  by  pub- 


the  original,  with  merely  colorable 
Tanations.  Henoe,  alao,  the  many 
cases  to  be  fonnd  in  the  reports, 
vhich  decide  that  a  bona  fide 
abridgrment  of  a  book  is  not  an  in- 
fringement of  copyright.  To  make 
a  good  translation  of  a  work  often 
requires  more  learning,  talent  and 
judgment  than  was  required  to  write 
the  originaL  Many  can  transfer 
from  one  language  to  another,  but 
few  can  translate.  To  call  a  transla- 
tion of  an  author*s  ideas  and  con- 
ceptions into  another  language  a 
copy  of  his  book  would  be  an  abuse 
of  terms,  and  arbitaiy  judicial  legis- 
lation." •  •  •  "  The  distinc- 
tion taken  by  some  writers  on  the 
subject  of  literary  property,  between 
the  works  which  are  puhlici  Jiirt>, 
and  those  which  are  subject  to  copy- 
right, has  no  foundation  in  fact,  if 
the  established  doctrine  of  the  cases 
be  true,  and  the  author^s  property  in 
a  published  book  consists  only  in  a 
light  of  copy.  By  the  publication 
(^  her  book,  the  creations  of  the 
genius  and  imagination  of  the  au* 
tkcT  have  become  as  much  public 
property  as  those  of  Homer  or  Cer- 
yantes.  Uncle  Tom  and  Topsy  are 
as  much  puMidjuris^aa  Don  Quixote 


and  Sancho  Panza.  AU  her  concep- 
tions and  inventions  may  be  used  and 
abused  by  imitators,  playwrights 
and  poetasters.  They  are  no  longer 
her  own — ^those  who  have  purchased 
her  book  may  clothe  them  in  Englifih 
doggerel,  in  German  or  Chinese 
prose.  Her  absolute  dominion  and 
property  in  the  creations  of  her 
genius  and  imagination  have  been 
voluntarily  reb'nquished;  and  all 
that  now  remains  is  the  copyright  of 
her  book,  the  exclusive  right  to  print, 
re- print  and  vend  it;  and  those  only 
can  be  called  infringers  of  her  right, 
or  pirates  of  her  property,  who  are 
guilty  of  printing,  publishing,  im- 
porting or  vending  without  her 
license  'copies  of  her  book.'  ln« 
topical,  but  not  very  precise  phrase- 
ology, a  translation  may  be  called  a 
transcript  or  copy  of  ht-r  thoughts  or 
conceptions,  but  in  no  correct  senHO 
can  it  be  called  a  copy  of  her  book. 
The  plain tifif's  bill  ia  therefore  dis- 
missed with  costs.** 

'  See  the  vigorous  criticism  -^f  Mr. 
Drone  upon  the  case  of  Stowe  v. 
Thomas,  Drone  on  Copyright,  451 
et  seq, 

*  Wyatt  r.  Barnard,  8  Ves.  &  B. 
77, 
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lie  readings  or  recitations,  or  even  by  the  representation  of  a 
play  founded  upon  or  derived  from  the  work,  does  not  consti- 
tute such  an  infringement  as  equity  will  restrain,  subject,  how- 
ever, to  the  limitation  that  no  copies  are  to  be  distributed 
among  the  audience.'  But  the  printing  and  publishing  of  a 
play  which  is  taken  largely  from  the  plain tift*'s  books  may  be 
perpetually  enjoined,  regardless  of  the  question  of  pecuniary 
damage.'  And  it  has  been  held  that  the  multiplication  of 
copies,  in  the  absence  of  any  intention  to  sell  them,  is  an  in- 
fringement.* 

§  1018.  It  would  seem  that  under  the  English  statutes,  al- 
though a  newspaper  is  not  copyrightable,  it  is  yet  entitled  to 
protection  as  an  article  of  property,  and  a  bill  may  be  enter- 
tained to  restrain  the  publication  by  defendant  of  matter  taken 
from  plaintiff's  newspaper.^  But  it  has  been  held  in  England 
that  there  is  no  copyright  in  a  descriptive  advertisement  or  il- 
lustrated guide  used  for  advertising  goods  which  are  manufac- 
tured and  sold  by  plaintiff,  and  that  equity  will  not  enjoin  the 
piracy  of  such  a  publication.* 

§  1019.  An  injunction  may  properly  be  allowed  to  restrain 
the  publication  by  defendant  of  a  work  which  he  represents  to 
be  that  of  plaintiff,  when  it  is  in  fact  not  the  plaintiff's  pro- 
duction.* And  where  defendant  publishes  a  literary  work 
which  he  represents  to  be  the  production  of  plaintiff,  when 
only  a  portion  of  it  is  such,  an  injunction  is  the  appropriate 
remedy  if  the  public  are  likely  to  be  misled  by  the  title  page 
of  defendant's  work  into  the  belief  that  it  is  plaintiff's.^ 
Where,  however,  defendant's  statements  do  not  amount  to  a 
representation  that  his  publication  contains  matter  which  is 
the  exclusive  property  of  plaintiff,  the  injunction  will  not  be 

'  Reade  v.  Conquest,  9  C.  B.  N.  S.  refrued  upon  the  ftudta  of  the  case. 

755;  Tinsley  v.  Lapy,  1  Hem.  &  M.  *  Cobbett  v.  Woodward,  L.  B.  14 

747.  Eq.  407.  fiat  see  this  case  criticised, 

'  Tinsley  v.  La<7,  1  Hem.  A  M.  Drone  on  Copyright,  165  et  aeq, 

747.  *  Lord  fiyxon  v.  Johnston,  2  Merir. 

•Novello  V.  Sudlow.  12  C.  B.  177.  29. 

«  Cox  V.  Land  &  Water  Joamal  Co.  ^  Harte  «.  De  Witt,  1  Cent.  L.  J. 

L.  R.  9  Eq.  d24.  But  the  iigunction  was  860. 
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allowed,  even  thongh  defendant  has  nsed  language  concerning 
plaintiff's  edition  which,  if  nntme,  might  be  actionable/ 

§  1020.  There  may  be  copyright  in  part  of  a  book,  although 
not  in  the  whole,  and  such  part  will  be  protected  in  equity  by 
enjoining  a  piracy."  And  when  the  infringement  goes  to  a 
part  of  plaintiff's  work,  and  there  is  no  difficulty  in  distin- 
guishing such  part  from  the  residue,  the  injunction  will  go  as 
to  that  part,  but  not  as  to  the  remainder.'  So  it  is  proper  to 
enjoin  as  to  the  parts  which  are  pirated,  without  waiting  until 
the  pirated  matter  has  been  definitely  ascertained.^ 

§  1021.  In  actions  to  restrain  the  infringement  of  copy- 
rights the  right  to  an  account  of  profits  is  an  incident  to  the 
right  to  relief  by  injunction;  and  such  an  account  may  be  had 
under  the  prayer  for  general  relief,  although  not  specially 
prayed,* 


II.'    PbINCIPLES  GoVERNINa  THE    JURISDICTION, 

§  1022.    The  general  doctrine  stated* 

1023.  Establishing  title  at  law. 

1024.  How  piracy  determined ;  defendant's  intent  immaterial. 

10*^25.    The  doctrine  applied  ;   deception  of  purchasers  ;  copying  errors  of 
plaintifTs  book. 

1026.  Doctrine  of  relative  convenience;  ix^'nnction  refused  when  in- 

fringement doubtful. 

1027.  Piiacy  not  protected  ;  immoral  and  irreligious  works. 

1028.  Doctrine  of  acquiescence  and  laches. 

1029.  Illustrations  of  the  doctrine. 

1030.  Foundation  of  the  doctrine ;  burden  of  proof. 

1031.  No  acquiescence  without  knowledge. 

1032.  Usage  as  to  reviewing  magazines  can  not  prevent  relief  against 

piracy. 
1063.    When  relief  withheld  until  action  at  law ;  difficulty  in  estimating 

profits. 
1034.    Effect  on  sale  of  defendant's  work  no  bar  to  relief. 

>  Seeley  t?.  Fisher,  11  Sim.  581.  «  Kelly  v.  Morris,  L.  R.  1  Eq.  697. 

•  Low  V.  Ward,  L.  R.  6  Eq.  415.  •  Stevens  v.  Gladding,    17  How. 

*  Caman  v.  Bowles,  2  Bro.  C.  C.  447. 
81;  8.  C.  1  Cox,  283. 
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1035.  Restrictive  covenant  by  author  or  proprietor  on  sale  of  work. 

1036.  How  pirated  parts  to  be  desij^ated. 

1037.  Iigunction  conditioned  upon  action  at  law. 

§  1022.  The  true  principle  to  be  applied  in  cases  where  it 
is  sought  to  restrain  a  piracy  of  copyright  is,  that  defendant 
is  not  at  liberty  to  use  or  avail  himself  of  plaintiff's  labor  for 
the  purpose  of  producing  his  work.*  If  the  infringement  is 
palpable  and  a  provisional  injunction  will  not  be  attended  with 
serious  injury,  it  is  not  ordinarily  refused  as  to  so  much  of  de- 
fendant's work  as  is  a  plain  infringement  of  plaintiff's  publi- 
cation.' Where  the  bill  upon  its  face  establishes  the  existence 
of  the  copyright  and  of  complainant's  title,  and  shows  a  wrong- 
ful and  willful  violation  thereof,  from  which  serious  injuries 
have  resulted,  or  are  likely  to  result,  the  injunction  will  be 
granted,  its  extent  depending  upon  the  proof  and  the  nature  of 
the  publication.*  And  this  relief  is  not  dependent  upon  the 
discovery  prayed  by  the  bill,  but  rests  upon  the  equities  stated, 
and  may  be  granted  or  refused  independent  of  the  discovery.* 

§  1023.  We  have  already  seen,  in  discussing  the  subject  of 
injunctions  to  restrain  the  infringement  of  patents,  that  the 
stringencv  of  the  rule  formerlv  maintained  by  the  Enfi:lish 
Court  of  Chancery,  requiring  the  right  to  be  first  established 
at  law,  has  been  much  relaxed,  and  that  where  the  right  is 
clear  and  the  infringement  unquestioned,  the  patentee  will  not 
be  compelled  in  the  first  instance  to  proceed  at  law.*  The 
same  observations  are  applicable  where  an  injunction  is  sought 
against  an  infringement  of  copyright,  and  while  the  court  may, 
if  it  sees  fit,  require  a  verdict  at  law  touching  the  alleged  in- 
fringement,* yet  the  doctrine  may  now  be  regarded  as  well  set- 
tled, that  both  the  right  and  the  infringement  may  be  adjudi- 
cated in  a  court  of  equity,  without  having  been  first  determined 
at  law.^    And  where  the  same  judge  sits  both  in  law  and  in 

>Hog<r  t^.  Scott,  L.  R.  18  Eq.  444.         ^  Atwill  v.  Ferrett,  2  Blatchf.  39. 

*  Banks  v.  McDivitt,  18  Blatchf.         *  See  §  936  ante,  and  cases  cited. 
163.  *  *  Blunt  V.  Patten.  2  Paine,  397. 

•Atwill  !?.  Perrett,  2  Blatchf.  39;         » Farmer  r.  Calvert  L.  E.  k  M.  P. 

Lewis  9.  Fullarton,  2  Beav.  6.  Co.  5  Chicago  Legal  News,  1. 
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chanoerj,  there  is  not  the  same  necessity  for  requiring  plaintiff 
to  first  establish  his  title  at  law  as  formerly  existed  under  the 
English  practice,  where  the  chancellors  and  common  law  judges 
were  different;  and  if  all  the  necessary  facts  are  before  the 
court,  it  may  determine  the  application  for  an  injunction  with- 
out sending  plaintiff  to  law  to  establish  his  title.*  Equity  will 
not,  however,  grant  an  injunction  to  restrain  the  infringement 
of  a  copyright  unless  plaintiff's  title  be  clear."  But  it  is  not 
indispensable  to  obtaining  the  relief  that  plaintiff  should  make 
out  a  clear  legal  title,  and  the  court  will  be  content  with  a 
prima  facie  title,  either  legal  or  equitable,  or  with  a  clear  color 
of  title  and  assertion  of  the  right.' 

§  1024.  The  chief  difficulty  experienced  in  attempting  to 
apply  the  principles  of  equity  to  the  protection  of  copyrights, 
is  in  ascertaining  whether  the  work  sought  to  be  enjoined  is 
an  original  or  a  piracy.  Where  the  work  is  of  such  a  character 
that  the  piracy  may  be  easily  detected,  the  court  will  itself 
make  the  examination.^  Bat  the  more  usual  practice  is  to 
refer  the  subject  to  a  master,  who  examines  the  works  and  re- 
ports to  the  court;  and  upon  this  report  the  interlocutory  as 
well  as  the  final  decree  is  generally  based.*  And  if  it  is  ascer- 
tained that  the  publication  complained  of  is  piratical,  the  ques- 
tion of  guilt  or  innocence  on  the  part  of  defendant  is  immaterial, 
&nd  the  relief  will  be  granted,  regardless  of  the  intent  with 
which  defendant's  work  was  published.*    Tlie  question  of  in- 


iPierpont  v.  Powle,  2  Woodb.  & 
M.  23.  And  see  thin  case  as  to  the 
light  to  protect  the  copyright  in  the 
extended  term,  as  between  an  anther 
and  one  by  whom  he  is  employed 
and  paid  to  write  the  work,  and  to 
whom  he  sells  the  copyright. 

'Lowndes  v.  Dancombe,  2  Coop, 
t  Cottenbam,  216. 

•2  Story's  Eq.  S  935;  Uniyersities 
V.  Richardson,  6  Yes.  689;  Cbappell 
V.  Pmrday,  4  Y.  &  C.  485.  As  to  the 
right  to  relief  by  iivinnction  for  the 
protection  of  a  foreigner  onder  the 

42 


English  copjrright  law,  see  Delondre 
V.  Shaw,  2  Sim.  237. 

'I^wis  0.  Fullarton,  2  Beav.  6. 

•2  Stoiy's  Eq.  §  941;  Gary  v.  Fa- 
den,  5  Yes.  24.  Bat  in  Smith  r. 
Johnson,  4  Blatchf.  252,  it  is  held 
that  the  motion  for  the  injunction 
mast  be  disposed  of  on  the  moving 
papers  of  complainant  and  defend- 
ant's afBdavits  in  opposition  thereto, 
and  that  on  such  motion  no  reference 
to  a  master  will  be  allowed. 

'Beade  «.  Conquest,  11  C.  B,  N. 
S.  479. 


658  rNJDNcnoNS.  [chap.  xvir. 

tent  only  becomes  material  in  cases  of  doubt  as  to  the  invasion 
of  the  right.* 

§  1025.     If  the  fact  of  piracy  be  clearly  established  the 
animus  furandi  is  to  be  inferred  from  the  act  of  piracy  itself. 
And  where  some  of  plaintiff's  poems  are  pablished  by  de- 
fendant entire  in  his  work,  and  large  extracts  are  given  from 
others,  the  pirated  matter  constituting  the  chief  value  of  de- 
fendant's book,  an  injunction  should  be  allowed.      If,  in  such 
case,   plaintiff's   right   has  been  clearly  violated,  he    is  the 
best  judge  as  to  whether  he  has  actually  been  injured;  and 
the  conrt  will  incline  to  grant  the  injunction  upon  satisfactory 
proof  of  the  piracy."     So  when  defendant  produces  a  book 
with  such  sintilarity  of  title,  form  and  title  page  to  that  of 
plaintiff  as  to  induce  purchasers  to  believe  that  they  are  buy- 
ing plaintiff's  work,  a  proper  case  is  presented  for  an  injunc- 
tion.'   And  the  fact  of  defendant  having  copied  the  errors  of 
plaintiff's  book  is  an  ordinary  and  familiar  test  in  determin- 
ing whether  he  is  guilty  of  such  a  piracy  as  to  warrant  an 
injunction.* 

§  1026.  The  doctrine  of  relative  convenience  is  applicable 
to  cases  where  it  is  sought  to  enjoin  the  piracy  of  copy- 
right, as  well  as  to  most  other  branches  of  the  law  of  injunc- 
tions. And  npon  an  application  for  an  interlocutory  injunc- 
tion in  this  class  of  cases,  the  court  may  consider  the  question 
as  to  which  of  the  parties  is  more  likely  to  suffer  by  an  erro- 
neous or  hasty  judgment  of  an  interlocutory  nature.  And  if, 
npon  such  consideration,  the  court  is  satisfied  that  the  ends  of 
justice  will  be  better  attained  by  refusing  than  by  granting 
the  injunction,  it  may  withhold  the  relief ;  but  it  may,  in  such 
event,  require  defendants  to  continue  to  keep  an  account, 
giving  an  undertaking  with  respect  to  damages  in  the  event 
of  plaintiff's  title  and  the  infringement  thereof  being  ulti- 
mately established.*    So  if  upon  the  motion  for  a  preliminary 

'  Webb  9.  Powers,  2  Woodb.  k  M.  ations   governing  tbe  court  in  re- 

497.  fusing   an   interlocutory  injunction 

*  Campbell  v.  Soott,  11  Sim.  80.  against  an  alleged  infringement  of 

•  Metrier  r.  Wood,  8  Ch.  D.  606.  plaintirs  guide-book. 

<  Murray  v.  Bogue,  1  Drew.  353.         •  McNeUl  v.  Williams,  11  Jur.  344. 
And  see  this  case  as  to  the  consider- 
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injunction  there  are  grave  doubts  whether  plaintiff  actually  has 
a  copyright  in  the  publication  in  question,  or,  if  he  has  a  copy- 
right, whether  defendant  has  infringed,  the  court  will  not  pass 
upon  these  questions  upon  a  preliminary  application,  and  will 
refuse  the  injunction  in  limine^  leaving  the  whole  matter  to 
be  determined  upon  the  final  hearing.* 

§  1027.  Tlie  interference  by  injunction  being  purely  equita- 
ble, he  who  seeks  this  species  of  relief  must  qpme  into  court 
with  clean  hands,  and  a  book  which  is  itself  a  piracy  will  not 
be  protected."  And  since,  on  grounds  of  public  policy,  no 
copyright  can  exist  in  a  work  which  is  manifestly  immoral, 
irreligious  or  obscene,  if  it  be  matter  of  doubt  whether  the  work 
in  favor  of  which  the  aid  of  equity  is  sought  comes  within  these 
classes,  the  threatened  piracy  will  not  be  restrained,  but  the 
party  will  be  left  to  pursue  his  remedy  at  law.'  And  where 
there  was  doubt  as  to  whether  the  work  sought  to  be  protected 
impugned  the  doctrine  of  the  Scriptures,  an  injunction  was  re- 
fused against  its  infringement.^ 

§  1028.  Upon  the  question  of  the  effect  of  plaintiff's  acqui- 
escence in  defendant's  publication,  and  of  his  laches  and  delay 
in  invoking  equitable  relief,  the  same  general  principle  is  ap- 
plicable which  governs  in  other  branches  of  the  law  of  injunc- 
tions. That  principle  is,  that  a  plaintiff  who,  with  full  knowl- 
edge  of  all  the  facts,  acquiesces  in  a  given  course  of  conduct  on 
the  part  of  defendant,  and  knowingly  permits  the  expenditure 
by  defendant  of  large  sums  of  money  upon  the  strength  of  such 
acquiesoence,  or  who  is  guilty  of  great  laches  and  long  delay  in 


'Miller  v,  McElroy,  1  Am.  Law 
Befc.  196. 

*Gai7  9.  Faden,  5  Yes.  24. 

•2  Story's  Eq.  §  936;  Waloot  v. 
Walker,  TVee.  1;  Southey  r.Sher- 
▼ood,  2  Meriv.  435;  Lawrence  v. 
Smith,  Jac471.  AndseeMartinetti 
f .  Mag^ulie,  1  Abb.  U.  S.  R.  356. 

^Lawrence  v.  Smith,  Jac  471. 
Eldoo,  Chancellor,  says:  "Looking 
at  the  general  tenor  of  the  work, 
and  at  many  particular  parts  of  it. 


recollecting  that  the  immortality  of 
the  soul  is  one  of  the  doctrines  of  the 
Scriptares,  considering  that  the  law 
does  not  give  protection  to  those  who 
contradict  the  Scriptures,  and  enter- 
taining a  doubt,  I  think  a  rational 
doubt,  whether  this  book  does  not 
violate  that  law,  I  can  not  continue 
the  injunction.  The  plain  iff  may 
bring  an  action,  and  when  that  is 
decided  he  may  apply  again.'* 
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the  assertion  of  his  rights,  may  be  estopped  from  afterward 
enjoiniog  defendant  from  asserting  the  right  in  controversy. 
And  the  rale  may  be  regarded  as  well  established  that  when- 
ever defendant  has  been  induced  by  plaintiff's  conduct  or  en- 
couragement to  go  on  with  the  publication  in  question,  or  when 
plaintiff  has  for  a  long  period  knowingly  acquiesced  in  such 
publication  without  remonstrance  or  complaint,  a  court  of 
equity  may  properly  refuse  to  lend  its  aid  by  injunction  to 
restrain  the  alleged  infringement  of  plaintiff's  copyright.* 

§  1029.  As  illustrating  the  doctrine  of  acquiescence  as  ap- 
plied to  actions  to  restrain  the  infringement  of  copyright,  it 
is  held  that  where  the  alleged  piracy  consists  in  the  publi- 
cation of  a  spelling-book  containing  alterations  and  improve- 
ments from  former  works  of  the  same  nature,  and  defendant 
has  been  allowed  to  publish  for  two  years,  without  objection, 
an  injunction  will  be  refused  and  complainant  will  be  left  to 
his  remedy  at  law.*  And  where  the  matter  alleged  to  be 
pirated  forms  a  very  inconsiderable  portion  of  the  work,  con- 
sisting merely  of  arithmetical  calculations  which  may 
be  again  computed  by  a  few  hours  labor,  and  thus  give  defend- 
ant an  unquestioned  right  to  their  publication,  complainant 
having  for  a  number  of  years  Iain  upon  his  rights  without  ob- 
jecting, an  injunction  will  be  refused.'  So  an  injunction  has  been 
refused  which  was  sought  for  the  protection  of  a  work  giving  in- 
terest tables  with  calculations  of  interest  on  money  for  different 
periods.*  And  generally  it  may  be  said  that  a  court  of  equity 
in  the  exercise  of  its  discretion  as  to  interfering  by^  injunction 
before  the  legal  right  is  established,  will  not  enjoin  an  alleged 
infringement  of  a  copyright,  before  action  at  law,  where  com- 


*  Saunden  v.  Smith,  3  Myl.  &  Cr. 
711;  BaUey  v.  Taylor,  8  L.  J.  66 
Randell     v,     Murray,    Jac.     811 
Sonthey  v.  Sherwood,  2  Meriy.  485 
Lewis  ••  Chapman,   3  Beav.  188 
Tinsley  v.  Lacey,  1  Hem.  &  M.  747 
Assigiiees  v.  Wilkins,  8  Yes.  note  to 
pajfe  224,  second  English  edition. 
See,  also,  Ghappell  v,  Sheard,  1  Jar. 
K.  S.  996;  Correspondent  Newspaper 


Co.  V,  Sannders,  12  L.  T.  N.  S.  540. 
Bat  see  Drone  on  Copyright,  506. 

*  Assignees  v.  Wilkins,  8  Yes. 
note  to  page  224^  second  English 
edition. 

>  Bai]y  r.  Taylor,  1  Rass.  A  M. 
78;  S.  C.  Taml.  295. 

^King  V.  Reed,  8  Yes.  note  to 
page  228,  second  English  edition. 
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plainant'B  conduct  has  been  snch  as  to  indnce  defendants  to 
believe  that  their  publication  wonid  not  be  interfered  with.' 
Tbns,  where  the  owner  of  a  copyright  has,  for  a  considerable 
period  of  time,  permitted  persons  to  copy  cases  from  his  works 
without  objection,  he  will  not  be  allowed  to  enjoin  other  parties 
from  transcribing  cases  from  the  same  works,  until  he  has  first 
established  his  title  at  law.*  And  where  plaintiff  gives  a  publi- 
cation to  defendant  without  compensation,  and  permits  him 
to  publish  it  for  a  period  of  fourteen  years  without  objection 
or  complaint,  equity  will  refuse  to  enjcdn  defendant  from  such 
publication.*  So  where  it  was  sought  to  enjoin  the  publication 
of  a  work  which  the  author  had  for  many  years  left  in  the 
hands  of  a  bookseller  to  whom  it  was  originally  sent  for 
publication,  the  author  having  subsequently  abandoned  his 
intention  of  publishing  it,  and  the  book  having  passed  into  the 
hands  of  defendants  who  published  it  with  the  author's  consent^ 
an  injunction  was  refused  until  plaintiff  should  establish  his 
right  at  law.*  And  where  the  two  works  were  preparing  for 
publication  at  the  same  time,  and  defendant's  was  completed 
more  than  six  years  before  the  filing  of  the  bill,  and  for  more 
than  a  year  before  instituting  their  action  plaintiffs  were  in 
possession  of  a  complete  copy  of  defendant's  work,  which  they 
had  obtained  for  purposes  of  comparison,  an  injunction  was 
refused.* 

§  1030.  The  doctrine  of  laches  as  a  bar  to  equitable  relief 
in  cases  of  this  nature  also  rests  upon  the  principle  that  if  the 
owner  of  the  copyright  or  musical  composition  for  which  pro- 
tection is  sought  suffers  one  infringement  upon  his  rights  to 
go  unchallenged,  the  court  will  be  averse  to  permitting  him 
to  question  another  infringement.  Plaintiff  must,  therefore, 
purge  himself  of  laches  before  he  can  be  allowed  relief;  although 
the  burden  of  proving  it  in  the  first  instance  rests  upon  the 
defendant,  who  must  show  a  clear  knowledge  by  plaintiff  of  the 

'  Saunders  v.  Smith,  3  Myl.  &  Or.  '  Rnndell  v,  MDrray.  Jac.  811. 

711.    And  see   Bramwell  v.    Hal-  ^  Southey  p.    Sherwood,  2  Meriv. 

eomb.  lb.  737.  435. 

*  SanndezB  v*  Smith,  8  Myl.  A  Cr.  ■  Lewis  v.  Chapman,  3  Beav.  138. 
TIL 
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former  infringements  and  his  acquiescence  therein  for  a  long 
period  of  time,  if  he  seeks  to  fasten  apon  plaintiff  the  conse- 
quences of  such  laches  for  the  purpose  of  preventing  him  from 
obtaining  relief  against  other  infringements.* 

§  1031.  It  is,  however,  to  be  borne  in  mind  that  there  can 
be  no  such  acquiescence  in  defendant's  publication,  within  the 
meaning  of  the  rule,  as  to  bar  relief  in  equity,  unless  plaintiff 
has  had  full  knowledge  of  the  publication  which  he  afterward 
seeks  to  enjoin.  And  the  fact  that  plaintiff's  book  has  been 
out  of  print  for  a  number  of  years,  and  has  become  obsolete  and 
forgotten  in  the  trade,  will  not  prevent  relief  by  injunction 
against  an  infringement  of  his  rights.'  So  it  has  been  held 
that  knowledge  on  the  part  of  plaintiff  that  defendant  was  ad- 
vertising his  book,  which  contained  the  objectionable  matter 
in  controversy,  and  that  he  was  going  on  with  its  sale,  or  that 
he  was  about  to  issue  a  new  edition,  did  not  constitute  such 
acquiescence  as  to  prevent  relief  in  equity  by  injunction.' 

§  1032.  The  mere  custom  or  usage  of  the  trade  to  publish 
extracts  or  stories  from  a  copyrighted  periodical  can  not  be 
successfully  interposed  as  a  bar  to  relief  by  injunction  against 
the  infringement.  Thus,  where  plaintiff  was  the  publisher  of 
a  magazine  in  London,  which  he  had  been  in  the  habit  for  many 
years  of  sending  to  defendant  for  review  in  a  country  newspa- 
per published  by  the  latter,  and  defendant  had  been  in  the  habit 
of  reviewing  such  magazine  and  from  time  to  time  publishing 
extracts  or  an  entire  story  therefrom,  giving  credit  for  the  same 
and  sending  plaintiff  copies  of  such  papers,  and  defendant  re- 
ceived another  copy  of  the  magazine  which  he  reviewed  and 
from  which  he  published  two  articles  entire,  acknowledging  the 
same  and  sending  copies  to  the  plaintiff,  the  court  granted  an 
injunction  to  restrain  such  piracy,  notwithstanding  the  custom 
or  usage,  but  because  of  defendant's  good  faith  required  each 
party  to  pay  his  own  costs.^ 

§  1033.  Where  an  injunction  against  the  invasion  of  acopy- 

1  Chappell  V.  Sheard,  1  Jur.  N.  S.         ■  Ho^rg  v.  Sooit,  L.  R.  18  Eq.  444. 
996.  ^  Maxwell  9.  Somerton,  30  L.  T.  N. 

» Weldon  v.  Dicks,  10  Ch.  D.  247.       8.  11. 
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right  depends  opon  the  effect  of  an  agreement  and  the  con- 
straction  it  shall  receive,  relief  may  be  withheld  until  a  re- 
covery in  an  action  at  law.  And  if  the  publication  is  of  such 
a  Datnre  as  to  render  it  donbtfnl  whether  the  author  can  main- 
tain any  action  at  law,  an  injunction  will  be  withheld  until 
the  court  can  be  satisfied  upon  this  point.'  But  mere  dilBS- 
culty  in  estimating  the  profits  arising  from  a  sale  of  books 
sought  to  be  enjoined  will  not  deter  a  court  of  equity  from 
awarding  an  injunction.' 

§  1034.  The  fact  that  an  injunction  will  effectually  stop  the 
sale  and  circulation  of  the  work  enjoined  constitutes  no  ob- 
jection to  granting  the  relief,  if  the  piracy  be  established, 
since,  if  the  original  can  not  be  separated  from  the  pirated 
matter  without  destroying  the  value  of  the  former,  tlie  defend- 
ant, having  made  the  mixture,  must  suffer  the  consequences.* 
And  the  same  principles  apply  in  such  case  as  are  applicable 
to  the  malicious  or  wanton  confusion  of  property.* 

§  1035.  Where  an  author  has  sold  and  assigned  the  copy- 
right of  his  work,  published  in  his  name,  and  has  bound  him- 
self by  express  covenant  not  to  publish  any  work  prejudicial  to 
the  sale  of  the  former,  a  publisher  who,  with  notice  of  such 
covenant,  publishes  a  work  purchased  from  the  same  author, 
in  the  same  name  and  upon  the  same  subject,  will  be  enjoined, 
although  the  latter  work  is  not  a  piracy  of  the  former,  and  is 
published  under  a  different  title.*    £ut  the  rule  would  seem  to 


'  Walcot  f?. Walker,  7  Ves.  1.  Lord 
Dldon  Bays : '  *  If  the  doctrine  of  Lord 
Chief  Justice  Ejrre  is  right,  and  I 
Uiink  it  is,  that  publications  may  be 
of  such  a  nature  that  the  author  can 
maintain  no  action  at  law,  it  is  not 
the  business  of  this  court,  even  upon 
the  submission  in  the  answer,  to  de- 
cree either  an  iigunction  or  an  ac- 
count of  the  profits  of  works  of  such 
a  nature  that  the  author  can  main- 
tain no  action  at  law  for  the  invasion 
of  that  which  he  calls  his  property, 
bat  which  the  policy  of  the  law  will 
not  permit  him  to  consider  his  prop- 


erty. It  is  no  answer  that  the  de- 
fendants are  as  criminaL  It  is  the 
duty  of  the  court  to  know  whether 
an  action  at  law  would  lie;  for,  if 
not,  the  court  ought  not  to  give  an 
account  of  the  unhallowed  profits  of 
libelous  publications." 

*  Universities  v.  Richardson,  6  Yes. 
689. 

»  2  Story's  Eq.  §  942;  Mawman  r. 
T^^SSt  2  Buss.  385.  And  see  Jar- 
rold  V.  Houlston,  3  Eay  &  J.  708. 

*  Mawman  v,  Tegg,  2  Russ.  385. 

'  Barfield  r.  Nicholson,  2  L.  J.  Ch. 
90;  S.  C.  2  Sim.  &  St.  1. 
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be  otherwise  where  the  publisher  pnrchases  the  rival  work  in 
good  faith,  and  without  notice  of  the  covenant  on  the  part  of 
the  author.*  And  where  the  proprietor  of  a  weekly  periodical 
assigns  his  copyright  and  entire  interest,  for  a  valuable  consid- 
eration, and  at  the  same  time  agrees  not  to  publish  any  weekly 
periodical  of  like  nature,  he  may  be  enjoined  from  publishing 
a  daily  journal  under  the  same  name  and  at  the  same  price, 
complainant  undertaking  to  abide  by  the  order  of  tlie  court  as 
to  damages,  and  to  bring  his  action  at  law  against  defendant 
within  one  week.* 

§  1036.  It  is  not  incumbent  upon  plaintiflF  to  specify  in  his 
bill  or  by  affidavit  the  particular  parts  of  his  work  alleged  to 
be  pirated,  and  a  general  allegation  that  defendant's  publication 
contains  passages  from  his  own,  accompanied  with  a  verifica- 
tion of  the  rival  works  by  affidavit,  will  suffice.*  "Where,  how- 
ever, there  is  nothing  before  the  court  to  identify  or  distin- 
guish those  parts  of  plaintiff's  work  in  which  he  claims  a  copy- 
right, and  defendant's  affidavits  deny  the  equities  of  the  bill, 
an  injunction  will  not  be  granted  m  limine* 

§  1037.  Il>  is  proper  for  the  court  to  grant  the  injunction 
upon  condition  of  plaintiff  bringing  an  action  at  law  to  estab- 
lish his  legal  title.*  But  when  the  injunction  is  continued  sub- 
ject to  plaintiff  bringing  his  action  at  law,  defendant  will  not 
be  allowed,  without  plaintiff's  consent,  to  continue  the  sale  of 
the  work  upon  condition  of  keeping  an  account* 


III.      DSAKATIG  CoHFOSmONS. 

§  1038.    Distinction  between  statntoiy  and  common  law  right;  jarisdiction 
of  state  and  federal  courts. 
1039.    Representation  of  plaintifiTs  play  not  such  publication  as  to  debar 
him  from  relief. 

'Barfield  v,  Nicholson*  2  L.  J.  Ch.         « Flint  v,  Jones,  1  Weekly  Kotes 

90;  8.  C.  2  Sim.  &  St.  1.  of  Cases,  334. 

*  Ingram  v.  Stiff,  5  Jur.  N.  S.  947.         *  Campbell  0.  Scott,  11  Sim.  30. 

*  Sweet  r.  Maugham,  11  Sim.  51.         *  Sweet  9.  Maugham,  11  Sim.  51. 
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1040.  Different  doctrine  in  England. 

1041.  Unauthorized  prodoction  of  play  eigoined. 
10^.    Adaptation  protected. 

1043.  Memorization  of  play;  conflict  of  authority. 

1044.  Strict  compliance  necessary  with  conditions  precedent  to  statutory 

copyright. 

1045.  Title  of  play  not  protected. 

1046.  Dramatization  of  noTel;  colorable  imitation;  parties  {it  pari  delicto, 

1047.  Scenic  or  spectacular  eiiects. 

1043.  Immoral  play  not  protected.  • 

1049.  Unpublished  manuscripts  protected  by  Act  of  Congress. 

1050.  Translation  protected. 

1051.  Iiu^nction  against  publication  of  manuscript. 

1052.  Deposit  of  money  in  lieu  of  injunction. 

§  1038.    The  protection  of  dramatic  compositions  from  piracy 
or  infringement^  either  by  publication  or  by  their  unaathorized 
representation  upon  the  stage,  affords  frequent  occasion  for  in- 
voking the  preventive  aid  of  equity  by  injunction.     In  the 
case  of  a  published  play,  where  due  compliance  has  been  had 
with  the  formalities  of  the  copyright  law,  protection  must  be 
sought  under  that  law,  as  in  other  cases  of  copyright;  in  which 
event,  of  course,  the  remedy  is  to  be  sought  in  the  federal 
courts.^    But  the  author  or  owner  of   an  unpublished  drama 
which  remains  in  manuscript  has  such  a  property  in  its  use 
and  enjoyment  as  will  be  protected  by  injunction,  such  prop- 
erty not  being  distinguishable  from  other  personal  property, 
being  governed  by  the  same  rules  of  transfer  and  entitled  to 
the  benefit  and  protection  of  the  same  remedies.'     And  the 
alienage  of  the  author  affords  no  obstacle  to  him  or  his  as- 
signee in  proceeding  to  enjoin  a  violation  of  his  rights  of 
property  in  such  unpublished  manuscript,  and  the  state  courts 
have  undoubted  jurisdiction  to  afford  relief  in  such  cases,  as 
in  other  actions  affecting  common-law  rights  or  property  in- 
terests.*   So  a  court  of  general  equity  powers  in  one  state, 

'  See  as  to  the  jurisdiction  of  the  Aiken,  2  Biss.  206;  French  v.  Ma- 
United  States  courts  in  such  cases,  guire,  55  How.  Pr.  471;  Boucicault 
Drone  on  Copyright,  chapter  xii.  r.  Hart,  18  Blatchf.  47;  S.  C.  22  Int. 

«  PaJmer  v.  De  Witt,  47  N.  Y.  532,  Rev.  Rec.  150. 

affinning  S.  C.  2  Sweeny,  580,  8  Al-  *  Palmer  p.  De  Witt,  47  N.  T.  532, 

heaj  Law   Jounial,   54;   Grower,  affirming  S.  C.   2   Sweeny,  530,  S 
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which  has  acquired  full  jurisdiction  over  the  parties  to  the 
controversy,  mav  properly  enjoin  a  defendant  from  infringing 
plaintiff's  proprietary  right  in  an  unpubli&hed  drama  by  its 
production  in  another  state/  Or,  if  the  proper  conditions  of 
citizenship  exist  to  give  the  United  States  courts  jurisdiction, 
the  proceeding  for  the  protection  of  the  common-law  right  by 
injunction  may  be  brought  in  those  courts.*  This  common- 
law  right,  existing  entirely  independent  of  the  copyright  acts, 
may  be  transferred,  and  a  court  of  equity  will  protect  the  as- 
signee of  the  right  by  granting  him  the  aid  of  an  injunction 
against  its  infringement.*    And  a  purchaser  of  the  original 


Albany  Law  Journal,  54.  The  court 
say,  p.  536:  **  Whatever  rights  the 
plaintiff  has  in  the  drama  which  is 
the  subject  of  the  controversy  exist 
at  common  law,  independent  of  any 
statute  either  of  the  state  or  the 
United  States.  The  protection  ho 
seeks  is  of  property  and  a  ri^^ht  of 
property  which  is  well  established 
and  reco^ized  wherever  the  com- 
mon law  prevails,  and  not  of  a 
franchise  or  privilef^e  conferred  by 
statute.  The  state  courts  hava  juris- 
diction as  in  other  actions  affecting 
common-law  rightb  or  property  in- 
terests. *  *  Until  published  the 
work  is  the  private  property  of  the 
author*  wherever  the  common-law 
rights  of  authors  are  regarded. 
When  once  published,  with  the  as- 
sent of  the  author,  it  becomes  the 
property  of  the  world,  subject  only 
to  such  rights  as  the  author  may 
have  secured  under  copyright  laws, 
and  they  can  have  no  force  or  give 
any  rights  beyond  the  territorial 
limits  of  the  government  by  which 
they  are  enacted.  The  rights  of 
assignees  domiciled  here,  of  alien 
authors  resident  abroad,  have  been 
sustained  by  the  courts  of  this  ooun* 
irj^  and  no  distinction   has  been 


made  between  transfers  of  literaty 
property  and  property  of  any  other 
description.  *  *  The  alienage  of 
the  author  is  no  obstacle  to  him  or 
his  assignee  in  proceeding  in  our 
courts  for  a  violation,  or  to  prevent 
a  violation  of  his  rights  of  property 
in  his  unpublished  works.** 

^  French  v,  Maguire,  55  How.  Pr. 
471. 

•  Eeene  v,  Wheatley,  9  Am.  Law 
Reg.  33;  Crowe  p.  Aiken,  2  Biss. 
208. 

'Crowe  V.  Aiken,  2  Biss.  20S. 
**  The  author  of  any  literary  or  dra- 
matic work,"  says  Drummond,  J., 
p.  211,  *'is  the  sole  proprietor  of  the 
manuscript  and  its  contents,  and  of 
copies  of  the  same,  independently 
of  legislation,  so  long  as  he  does  not 
publish  it,  or  part  with  the  right  of 
property.  This  is  called  a  common- 
law  right,  and  exists  irrespective  of 
copyright  statutes.  This  right  of 
property .  he  can  transfer,  and  a 
court  of  equity  will  protect  him  or 
his  assignee,  in  a  proper  case,  just 
as  it  will  the  owner  of  any  other 
species  of  property.  Those  judges 
who  maintained  this  common-law 
right  in  the  cases  of  Millar  v.  Taylor 
and  in  Donaldson  v.  Becket,  de- 
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mannscript  of  a  play  or  dramatic  composition  is  entitled  to 
protection  by  injunction  against  the  infringement  of  his  rights 
by  defendant  in  producing  his  play,  even  though  defendant 
Las  acted  in  good  faith,  and  under  the  supposition  that  he 
himself  owned  the  manuscript.' 

§  1039.  Upon  general  principles,  and  irrespective  of  the 
operation  of  statutes,  the  doctrine  is  well  established  that  the 
public  representation  of  a  play  at  a  theater,  or  permitting  it  to 
be  acted  upon  the  stage,  does  not  constitute  such  a  publication 
as  to  deprive  the  author  or  owner  of  the  play  of  his  common- 
law  or  proprietary  right  therein,  or  to  debar  him  from  relief 
by  injunction  against  tlie  infringement  of  that  right.'  And 
when  plaintiff  has  the  literary  proprietorship  of  a  manuscript 
play,  but  no  statutory  copyright,  although  she  has  publicly 
performed  it  at  her  theater  with  the  intention  of  continuing 
such  performance,  if  defendants,  against  plaintiff's  will,  pro- 
duce the  play  at  another  theater,  having  obtained  it  by  taking 
advantage  of  a  breach  of  confidence  committed  by  a  person  in 
plaintiff's  employ,  a  bill  may  be  maintained  for  equitable 
relief.*  And  one  who  has  possessed  himself  of  the  words  and 
arrangement  of  a  drama,  from  persons  who  have  seen  it  pub- 
licly performed,  will  be  restrained  from  its  publication  without 
the  author's  consent.*    So  the  acting  or  representing  a  play  at 


dded  a  hundred  yean  ago,  it  has 
always  been  thoogbt,  had  the 
strength  of  the  argument  on  their 
fide  in  the  great  discussion  to  which 
they  gave  rise.  *  Sabject  to  the  qual- 
ification stated,  it  has  been  generally 
admitted  in  this  oonntiy.  *  *  I 
am  of  opinion  that  upon  principle 
and  authority  the  author,  or  his  as- 
signee, of  an  unpublished  play,  has 
a  right  of  properly  in  the  manu- 
Bcript  and  its  incorporeal  contents; 
that  is,  in  the  words,  ideas,  senti- 
4  ments,  characters^  dialogue,  descrip- 
tions, and  their  connection,  inde- 
pendent of  statutes,  and  that  a 
'^onrt  of  equity  can  protect  it" 
>  Shook  9.  Daly,  49  How.  Pr.  866. 


*  Macklin  v,  Richardson,  Amb.  694 ; 
Keene  r.  Wheatley,  9  Am.  Law  Reg. 
83;  Palmed  r.  Dewitt,  2  Sweeny,  530; 
S.  C.  8  Albany  Law  Journal,  54,  af- 
firmed on  appeal  to  the  Court  of  Ap- 
peals, 47  N.  T.  532.  See  Eeene  v. 
Clarke,  5  Rob.  N.  Y.  38;  Roberts  v, 
Meyers,  23  Monthly  Law  Reg.  396. 

*  Eeene  r.  Wheatley,  9  Am.  Law 
Reg.  38.  See  Eeene  0.  Clarke,  5 
Rob.  N.  T.  38. 

*  Palmer  r.  Dewitt,  2  Sweeney,. 
530;  S.  C.  3  Albany  Law  Journal,  54» 
decided  in  the  Superior  Court  of  New 
York  City,  General  Term,  affirmed 
on  appeal  to  the  Court  of  Appeals, 
47  N.  Y.  532.  And  see  as  to  unau- 
thorized representations  of  a  play» 
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a  theater  is  not  such  a  publication  as  to  preclude  the  author 


Morris  0.  Kelly  IJac.  ft  W.  481.  In 
Palmer  v.  Dewitt  complainant  alleged 
that  he  had  purchaBed  the  ezclosiTe 
right  of  prodacing  in  the  United 
States  an  onpablished  comedy  called 
'*Play;'*  that  the  play  had  been  pro- 
duced by  the  author  in  England  and 
by  complainant  in  the  United  States, 
but  with  no  intention  of  abandoning 
it,  or  of  conferring  upon  any  one  the 
right  of  printing  or  publishing,  and 
that  defendant,  in  disregard  of  com- 
plainant's proprietary  right,  and 
without  his  knowledge  or  consent, 
had  published  and  sold  copies  of  the 
drama.  The  answer  of  defendant 
denied  that  the  public  representation 
of  the  play  by  the  author  did  not 
confer  upon  or  abandon  to  defendant 
the  right  of  publishing,  and  alleged 
that  the  play  had  been  many  times 
performed  in  public  in  England,  with- 
out any  notice  or  prohibition  to  the 
spectators  against  carrying  it  away, 
by  memory  or  otherwise,  and  using 
or  publishing  it.  Defendant  further 
alleged  that  he  received  the  words  of 
the  play  and  its  arrangement,  divis- 
ions and  stage  directions  from  per- 
sons who  had  obtained  them  by  wit- 
nessing its  performance  on  the  stage 
as  spectators.  Monell,  J.,  delivering 
the  opinion  of  the  Superior  Court, 
GeneralTerm,8ays:  •  •  •"There 
can  be  no  fixed  rule  determining  when 
an  author  has  surrendered  his  literary 
property.  Printing  his  composition, 
and  giving  it  public  circulation, 
would  fix  the  period  of  surrender  in 
such  a  case;  but  one  reading  of  a 
manuscript  lecture,  or  one  perfor- 
mance of  a  manuscript  play,  would 
not;  and  if  one  does  not,  what  greater 
number,  can  it  be  said,  will?  The 
value,  to  the  author,  of  a  lecture  or 


of  a  play,  who  derives  emolument 
from  its  delivery  or  representation 
before  public  audiences,  is  not  limited 
to  one  performance.  It  may  extend 
to  any  greater  number,  and  the  hun- 
dredth performance  may  bring  more 
ample  returns  than  the  first.  So  that 
it  may  fairly  be  assumed  that  it  is 
not  intended,  in  any  case,  to  surren- 
der property  in  a  literary  composition 
so  long  as  the  author  of  it  retains  it 
in  manuscript,  and  uses  it  before  the 
public  for  his  private  pecuniary  ben- 
efit. Therefore  I  think  there  can  be 
no  presumption  against  literary 
ownership  arising  from  the  mere  fre- 
quency of  performance.  Such  per- 
formances are  not  inconsistent  with 
a  continued  proprietorship,  but  are 
wholly  consistent  with,  and  necessa- 
ry to,  the  CL^joyment  of  the  property. 
•  *  *  Upon  the  subject  of  publi- 
cation, I  will  here  refer  to  some  of 
the  cases,  either  holding  or  sustain- 
ing that  a  representation  of  a  phiy  is 
not  necessarily  a  publication  of  it,  so 
as  to  deprive  the  author  of  his  prop- 
erty in  it.  Judge  Sprague  so  held  in 
Roberts  v.  Meyers,  23  Monthly  Law 
Beg.  d96.  He  said  it  was  not  a  pub- 
lication within  the  meaning  of  tho 
copyright  law,  and  did  not  prevent 
an  author  from  obtaining  a  copy- 
right It  is  affirmed  by  Judge  Hoar, 
in  Eeene  v,  Kimball,  23  Monthly 
Law  Reg.  G69,  where  he  says:  '  The 
representation  of  a  dramatic  work 
upon  the  stage  is  not  a  publication 
which  will  deprive  the  author  or  his 
assignees  of  their  right  of  property.* 
In  Bartlette  r.  Crittenden,  4  McLean, 
800,  5  lb.  32,  it  was  held  that  the 
author  of  a  lecture  did  not  dedicate 
the  manuscript  to  the  public  l^  using 
it  for  the  purpose  of  iustnictang 
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from  taking  out  a  copyright  and  obtaining  protection  by  in- 
junction against  its  infringement.^ 


others.  That  case  went  farther,  and 
decided  that  an  author  did  not  aban- 
don his  riifht  in  hia  composition  by 
permitting  pupils  or  friends  to  take 
copies;  and  that  such  copies  could 
not  be  nsed  in  any  way  not  contem- 
plated by  theanthor.    And  in  Blunt 
r.  Patten,  2  Paine,  397,  a  deposit  by 
the  author  of  bis  work  in  a  public 
office,  such  as  a  chart  in  the  navy  de- 
partment, was  held  not  to  make  it  a 
public  document,    which   any   one 
might  copy.    And,  again,  in  Bouci- 
cault  9.  Wood,  16  Am.  Law  Reg. 
539.    In  a  yeiy  recent  case  (Crowe  v. 
Aiken,  2  Biss.  208,  decided  by  Judge 
Dnimmond,  in  the  circuit  court  of 
tiie  United  States  for  the  dlBtrict  of 
BlinoiB,  an  iig  unction  was  asked  for 
to  restrain  the  representation  by  the 
d^endant  of  the  play  called  *  Mary 
Warner.'    The  play  was  written  by 
Mr.  Taylor  for  Miss  Bateman,  and 
the  manuscript  was  transferred  to 
the  plaintiff.    It  was  publicly  rep- 
resented  in    London   and   in    the 
United  States,  bub  was  not  printed. 
The  defendant  alleged  that  the  play 
was  obtained  from  a  person  in  Lon- 
don, who  procured  it  from  repeated 
representations  on  the  stage  at  the 
Haymarket  Theater,  and  that  there 
was  'no  restriction*    against    any 
of  the  spectators  using  such  play  as 
th^   saw  fit.    After  a  lengthened 
examination   of  the  questions,  the 
court  decided  to  grant  the  ii^unction. 
In  the  opinion,  the  ground  is  dis- 
tinctly taken  that  a  representation 
is  not  a  publication,  and  any  manner 
of  obtaining  it,  without  the  consent 
of  the  author  or  owner,  *  except  by 
memory,'  is  a  violation  of  his  pro- 
prietorship.    As    for,  therefore,  as 


this  case  depends  upon  an  actual  or 
constructiye  publication  of  the  play 
by  the  plaintiff  or  his  assignee,  the 
clear  weight  of  authority  is,  that 
public  representation  is  not  publica- 
tion, and  does  not  entitle  any  person, 
without  the  author's  consent,  to  pro- 
cure it  in  any  way  for  purposes  of 
publication,  except,  perhaps,  when 
it  is  procured  by  means  of  the  mem- 
ory alone.  I  am  aware  that  in  the 
case  of  Eeene  v.  Wheatley,  9  Am. 
Law  Reg,  92,  which  is  followed  by 
Keene  v,  Clarke,  5  Rob.  N.  T.  88, 
and  again  by  Crowe  v.  Aiken,  each 
of  the  learned  judges  leans  to  the 
opinion  that  an  auditor  may  use  his 
memory  as  a  means  of  procuring  a 
represented  play,  and  may  then  law- 
fully print  and  publish  it.  The  rea- 
son seems  to  be,  that  as  there  can  be 
no  power  over  or  restriction  of  the 
use  of  the  memory,  therefore  such 
us^e  is  not  unlawful.  It  is  enough, 
however,  perhaps,  for  the  present 
case,  to  say  that,  even  if  it  is  true 
that  an  auditor  at  a  public  represen- 
tation may  lawfully  carry  away  the 
play  in  his  memory,  and  afterward 
put  it  in  writing,  and  from  such 
writing  print  and  publish,  there  was 
no  evidence  in  this  case  to  bring  it 
within  that  rule.  The  finding  of  the 
court  is,  that  the  defendant  received 
the  words  of  the  comedy,  etc.,  from 
one  or  more  persons  who  had  seen  or 
heard  it  performed.  That  finding  . 
is  not  enough  to  justify  the  conclu-  / 
sion  that  the  person  or  person^  who  ' 
saw  or  heard  the  public  performance  v 
had   brought  it  in  their  memories 

'  Roberts  v.  Meyers,  23  Monthly  *. 
Law  Reg.  396. 
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meaning  of  the  statute,*  which  denies  copyright  to  the  aathor 
of  a  dramatic  or  Innsical  composition  which  is  first  published 
out  of  Great  Britain.  And  it  is  held,  under  such  statute,  that 
a  dramatic  composition  is  published,  that  is,  made  public,  the 
moment  it  is  represented  or  acted  upon  the  stage.' 

§  1041.  The  unauthorized  publication  of  a  play  from  its 
representation  at  a  theater,  or  its  production  at  a  theater  other 
than  that  authorized  by  the  owner  of  such  play,  constitutes  a 
piracy  for  which  redress  may  be  sought  in  equity.*  And  the 
fact  that  plaintiffs  have  permitted  other  persons,  under  contract, 
to  publish  a  novel  founded  upon  the  incidents  of  a  drama  which 
they  seek  to  protect  by  injunction,  is  not  such  a  dedication  to 
the  public  or  such  an  abandonment  of  their  right  of  exclusive 
representation  as  to  prevent  the  granting  of  an  injunction  for 
the  protection  of  their  rights.  If,  therefore,  in  such  a  case,  the 
prima  facie  case  made  out  by  the  bill  and  affidavits  is  not 
overcome  by  the  answers  or  affidavits  of  defendants  presented 
in  opposition  to  the  motion  for  an  injunction,  the  relief  will  be 
allowed.* 

§  1042.  A  court  of  equity  will  lend  its  aid  by  injunction  to 
protect  a  dramatic  composition  which  is  itself  an  adaptation 
from  another,  but  with  a  new  and  different  result  attained  by 
original  and  independent  labor.    For  example,  the  owner  of 


eentationB  of  the  play  were  not  a 
pnblicatioii  of  the  play  so  as  to  take 
away  such  common-law  right;  that 
there  is  no  presumption  in  favor  of 
the  lawfulness  of  the  manner  in  which 
the  defendant  obtained  the  play; 
that  the  burden  is  upon  him  to  show 
that  it  came  into  his  possession  in  a 
lawful  manner;  and  that,  having 
failed  to  show  the  lawfulness  of  his 
possession,  he  should  be  deprived  of 
it.  I  am  therefore  of  opinion,  that 
the  plaintiff  is  entitled  to  a  Judgment 
restraining  the  defendant  from  far- 
ther printing  or  publishing  the  play, 
and  requiring  him  to  deliver  up  to 
be  destroyed  such  as  are  now   in 


print,  and  that,  therefore,  the  judg- 
ment appealed  from  should  be 
reversed." 

>  7  Vict.  Ch.  12,  sec.  19. 

'Boucicault  0.  Chatterton,  5  Ch. 
D.  267;  Boucicault  0.  DeUfield,  1 
Hem.  k  M.  597. 

*  Morris  9.  Kelly,  1  Jac.  ft  W.  481. 
As  to  the  right  to  enjoin  the  unau- 
thorized publication  of  a  play  which 
plaintiff  has  not  himself  printed,  but 
has  only  permitted  to  be  represented 
at  a  theater  for  his  own  benefit,  see 
Boucicault  0.  Hart,  Id  Blatchf.  47. 

^  Shook  V,  Rankin,  3  Cent.  L.  J. 
210,  United  States  Circuit  Court, 
District  of  Minnesota,  1875. 
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the  maDURcript  of  an  original  adaptation  of  a  play,  produced  in 
a  foreign  country,  and  which  is  re-cast  and  changed  by  original 
labor  to  adapt  it  to  the  American  stage,  may  be  protected  by 
injunction  against  its  infringement.  And  it  is  not  essential,  in 
Bach  case,  that  the  manuscript  shall  be  the  exclnsive  work  of 
one  person;  since  the  same  reasons  which  warrant  protection 
to  the  individual  author  will  extend  it  to  all  whose  joint  action 
may  contribute  to  the  result  finally  attained/ 

§  104:3.  Upon  the  question  whether  an  unlicensed  perform- 
ance of  a  mannscript  play  may  be  lawfully  effected  by  preserv- 
ing and  reproducing  it  through  the  memory  of  spectators,  wjio 
have  been  witnesses  of  its  authorized  representation  upon  the 
stage,  the  authorities  are  somewhat  conflicting.  By  some  most 
respectable  courts  countenance  and  approval  have  been  given 
to  the  proposition  that  such  memorization  of  a  play  or  drama 
is  lawful,  and  that  equity  will  not  restrain  its  reproduction 
through  the  sole  medium  or  agency  of  the  memory  of  witnesses 
or  spectators.  The  doctrine  as  thiis  asserted  is  founded  upon 
the  assumption  that  the  spectators  of  a  public  theatrical  per- 
formance are  entitled  to  use  the  faculty  which  is  necessarily 
addressed  by  such  representation,  viz.,  the  memory,  for  the 
purpose  of  preserving  the  play  and  reproducing  it,  when  the 
owner  has  imposed  no  inhibition  or  restraint  upon  such  method 
of  retention  and  reproduction.*  Upon  principle,  however,  it  is 
diflScult  to  perceive  any  satisfactory  reasoning  upon  which  the 
doctrine  can  be  supported.  It  is  conceded  that  the  reproduc- 
tion of  a  drama  by  any  other  unauthorized  means  than  the 
spectator's  memory,  as  by  taking  it  down  in  short-hand,  is  ille- 
gal and  constitutes  sufficient  foundation  for  relief  by  injunc- 
tion.*   And  no  satisfactory  distinction  can  be  perceived  be- 


>  French  v.  Magnire«  55  How.  Pr. 
471. 

'Keene  v,  Kimball,  16  Gray,  545. 
And  the  same  doctrine  has  been  as* 
ierted  or  coontenanced  in  the  follow- 
ing casefl,  although  it  does  not  ap- 
pear to  have  been  necessary  to  a 
decision  of  the  questions  involved: 
Eeene  v,  Wbeatley,  9  Am.  Law  Reg. 
43 


88;  Eeene  p.  Garke,  5  Rob.  (N.  T.) 
88;  Crowe  v.  Aiken,  2  Biss.  208. 

*See  Macklin  v.  Richardson,  Amb. 
694;  Eeene  v.  Wheatley,  9  Am.  Law 
Reg.  83;  Eeene  v,  Clarke,  5  Rob. 
(N.  T.)  88;  Eeene  v.  Eimball,  16 
Gray,  545;  Crowe  v,  Aiken,  2  Biss. 
208. 
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tween  the  use  of  short-hand  or  other  like  means  of  preserving 
the  play,  and  its  memorization  as  a  means  of  reproduction;  nor 
can  any  suflScient  reason  be  assigned  for  refusing  relief  in  the 
one  case,  and  allowing  it  in  the  other.  And  the  later  and  better- 
considered  authorities  have  denied  the  distinction  above  stated, 
and  have  established  by  express  adjudication,  what  is  certainly 
the  true  doctrine  upon  principle,  that  the  taking  and  carrying 
away  of  an  unpublished  play  by  memory,  from  its  represen- 
t:ition  upon  the  stage,  and  its  reproduction  without  the  owner's 
consent  constitute  such  an  infringement  of  his  proprietaiy 
rights  as  to  entitle  him  to  relief  by  injunction.* 

§  1044.  The  investigation  of  the  doctrines  governing  equit- 
able relief  for  the  protection  of  dramatic  compositions  has  thus 
far  been  principally  with  reference  to  cases  where  protection  is 
sought  for  the  common  law  or  proprietary  right  in  an  unpub- 


» French  v.  Conelly,  1  N.  Y. 
Weekly  Dig.  196;  Palmer  v.  De- 
Witt,  2  Sweeny,  530;  S.  C.  8  Albany 
Law  Journal,  54,  afBrmed  on  appeal, 
47  N.  Y.  532.  And  see  especially 
the  opinion  of  Monell,  J.,  in  Palmer 
9.  De  Witt,  as  reported  in  2  Sweeny 
and  3  Albany  Law  Journal.  In 
French  v.  Conelly,  Curtis,  J.,  very 
clearly  enunciates  the  true  doctrine 
as  follows,  p.  197:  '*  The  next  claim 
of  the  defendants  is,  that  even  if 
their  version  was  made  from  memoiy, 
or  a  witnessing  the  representation 
upon  the  stage  of  the  original  play, 
they  have  the  right  to  avail  them« 
selves  of  this  course.  The  Court  of 
Appeals,  all  the  judges  concurring, 
held  in  Pahner  v.  DeWitt,  47  N.  Y. 
532,  that  the  property  of  an  author 
or  his  assigns  in  an  unpublished  MS. 
is  protected  and  governed  by  its  use, 
enjoyment  and  transfer,  the  same  as 
other  personal  property,  and  that 
the  representation  upon  the  stage  of 
a  dramatic  composition  did  not  affect 
the  MS.  and  the  rights  of  the  author 
therein,  and  was  not  an  abandon- 


ment or  dedication  of  it  to  the  pub- 
lic; but  the  court  did  not  pass  upon 
the  question  how  far  a  spectator 
witnessing  a  play  might  lawfully 
commit  it  to  memory  and  then  pub- 
lish it  to  the  world.  Learned  judges 
have  differed  upon  this  latter  ques- 
tion; but  it  would  seem  to  better 
accord  with  justice  and  good  morals 
that  the  carrying  away  in  memory, 
or  in  the  stenographic  notes  of  a 
spectator,  of  the  contents  of  a  play 
unauthorized  by  the  owner,  is  an 
infringement  of  his  proprietary 
rights.  It  is  a  surreptitiou>)  mode  of 
procuring  the  literary  property  of 
another,  and  when  done  from  mo- 
tives of  gain,  at  the  expense  of  the 
owner,  is  not  defensible.  *  *  These 
views  were  sustained  by  the  migoritj 
of  the  judges  of  the  General  Term 
of  this  court  in  Palmer  v,  De  Witt, 
2  Sweeny,  530,  and  seem  to  be  appli- 
cable to  so  much  of  the  case  as  rests 
upon  the  s'atementsof  the  defendant 
Pillett  as  to  what  he  reproduced  in 
the  defendant's  version  from  mem- 


ory 


»» 
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lislied  drama,  rather  than  to  cases  where  protection  is  invoked 
in  aid  of  dramatic  copyright  under  the  statutes.     Where,  how- 
ever, instead  of  seeking  protection  for  a  dramatic  composition 
npon  the  proprietary  right  in  the  unpublished  manuscript,  the 
owner  of  the  play  seeks  to  protect  it  as  a  copyrighted  work 
under  the  statute,  he  must  show  a  compliance  with  the  condi. 
tions  fixed  by  statute  as  necessary  to  a  valid  copyright  in  a  pub- 
lished work.    Not  only  is  it  necessary  that  the  title-page  should 
be  filed  in  advance  of  publication,  as  required  by  law,  but  the 
work  must  be  actually  published  within  a  reasonable  time 
after  filing  the  title-page,  and  two  copies  of  the  published  work 
must  be  sent  to  the  Librarian  of  Congress  as  required.*     Where, 
therefore,  the  title-page  was  filed  in  October,  1874,  and  the 
bill  tor  injunction,* which  was  filed  in  February,  1875,  failed  to 
allege  any  publication  of  the  work,  or  any  delivery  of  printed 
copies  after  publication  to  the  Librarian  of  Congress,  the  bill 
was  held  demurrable  because  of  such  omission.    "Nor  is  it  a 
BufScient  averment  of  compliance  with  the  statute  in  this 
respect  to  allege  in  the  bill  in  general  terms,  that  plaintiff  has 
in  all  respects  complied  with  the  requirements  of  the  statute; 
since  this  is  not  an  averment  of  fact,  but  only  of  a  legal  conclu- 
sion or  inference.'    But  upon  a  bill  to  enjoin  the  piracy  of  a 
copyrighted  play,  under  the  former  statute  requiring  a  deposit  of 
the  title-page  with  the  derk  of  the  United  States   District 
Court  for  the  district,  the  certificate  of  the  clerk  that  the  title 
had  been  deposited  in  conformity  with  the  act  of  congress,  was 
held  to  be  prima  fade  evidence  that  the  title  deposited  was 
such  as  the  statute  required.' 

§  1045.  One  who  has  copyrighted  a  dramatic  composition 
under  a  given  title,  such  as  the  word  "  Charity,"  can  not  en- 
join another  from  producing  an  entirely  different  play  under 

>  Boncicanlt  «.  Hart,  13  Blatchf.  Wood,  2  Biss.  34.    See,  also,  Shook 

47;  S.  C.  22  Int.  Rev.  Rec.  150,  8  i).   Rankin,    6   Bira.   477;  S.   C.  8 
Chicago  Legal  Neva,  257;  Carillo  v.    ^  Chicago  Legal  News,  345. 

Shook,  22  Int.  Rev.  Rec  152;  S.  C.  *  Boacicaalt  v.  Hart,  13  Blatchf. 

8  Chicago   Legal  News,    258.    Bat  47;  S.  C.  22  Int.  Rev.  Rec.  150,  8 

Bee,  contra,    Roberts  p.  Meyen,  23  Chicago  Legal  News,  257. 

Monthly  Law  Reg.  396;  Boncicault  *  Roberts   v,  Myers,  23   Monthly 

«.  Fox,  5  Blatchf.  87;  Boudcault  v.  Law  Reg.  396. 


676  INJUNCTIONS.  [chap.  xvn. 

a  Bimilar  title,  in  tbe  absence  of  bad  faith;  the  use  of  sach 
word  as  a  designation  of  anj  work  of  literature  or  art  not 
being  subject  to  be  monopolized  by  any  one  person.*  So  a 
person  who  deposits  in  the  oflSce  of  the  Librarian  of  Congress 
the  title  of  a  drama  not  original  with  himself,  but  which  is 
taken  from  a  novel  of  the  same  title,  can  not  thereby  secure  to 
himself  such  title  to  the  exclusion  of  others  who  have  applied 
the  same  title  to  a  dramatic  composition  founded  upon  the  same 
story,  before  the  date  of  such  deposit;  and  the  plaintiff,  in  such 
case,  will  be  denied  relief  by  injunction  against  the  representa- 
tion by  defendant  of  his  play  under  the  title  in  question.' 

§  1046.  When  the  owner  of  the  copyright  in  a  dramatic 
composition  writes  a  novel  founded  upon  such  play  and  trans- 
fers to  the  novel  several  scenes  from  the  play,  and  defendant 
afterward  dramatizes  the  novel,  taking  the  same  scenes  there- 
from, he  is  guilty  of  such  an  infringement  as  to  justify  relief 
by  injunction.'  If,  however,  plaintiff  fails  to  make  suflScient 
proof  of  his  title,  either  by  authorship  or  purchase,  and  the  facts 
indicate  that  his  play  is  merely  a  colorable  imitation  of  that 
which  he  seeks  to  enjoin,  the  relief  will  be  denied.  So  if  it 
appears  to  the  court  that  both  parties  are  wrong  doers  and 
in  pari  delictOy  equity  will  decline  to  interfere.* 

§  1047.  The  authorities  are  not  wholly  reconcilable  as  to 
the  right  to  relief  by  injunction  for  the  protection  of  merely 
scenic  or  spectacular  effects  upon  the  stage,  independent  of 
literary  composition.  Upon  the  one  hand,  it  is  held  that  mere 
spectacles  or  arrangements  of  scenic  effects,  commonly  called 
spectacular  dramas,  without  literary  character,  are  not  dra- 
matic compositions  within  the  meaning  of  the  act  of  Con- 
gress so  as  to  entitle  them  to  protection  as  literary  property, 
and  that  equity  will  not,  therefore,  interfere  by  injunction  for 
their  protection.'    K  the  refusal  to  interfere  in  such  cases  is 

^  Isaacs  V.  Daly,  39  N.  T.  Superior  8.  B.  856;  S.  C.  1  Deady,  216. 

Ct  511.  *  Marfcinetti  p.  Magnire,  1  Deady, 

'  Bexm  9.  Leclerq,  18  Int.  Rev.  216;  S.  C.   1   Abb.  U.  8.  R.  856, 

Bee.  94.  where   an  hgonction  was   refused 

*  Reade  v,  JjBussjf  1  Johns.  &  H.  524;  which  was  sought  to  restarain  the  re- 

8.  C.  90  L.  J.  N.  8.  Ch.  655.  production  of  the  spectacular  play 

•  ^  Martinetti  r.  Maguire,  1  Abb.  H.  known  as  the  "  Black  Crook.** 
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based  npon  the  immoral  or  indecent  nature  of  the  spectacle  in 
question,  the  doctrine  is  not  inconsistent  with  either  principle 
or  authority.*  But  it  is  difficult  to  perceive  any  satisfactory 
reason  why  particular  and  striking  scenes  or  stage  effects  of  a 
drama,  not  of  an  immoral  or  indecent  nature,  are  not  entitled 
to  the  same  protection  in  equity  as  the  purely  literary  portions 
of  the  play.  And  the  true  doctrine  undoubtedly  is  that  the 
protection  which  is  extended  to  dramatic  compositions  is  not 
limited  to  the  dialogue  or  literary  part  of  the  composition,  but 
extends  also  to  scenic  effects  and  particular  scenes  or  stage 
situations,  and  that  there  may  be  such  a  piracy  of  a  particu- 
lar scene  from  a  play  as  to  warrant  relief  by  injunction.  And 
when  all  that  is  substantial  and  material  in  a  scene  from 
plaintiff's  copyrighted  play  is  taken  by  defendant  and  used  in 
the  same  order  and  sequence  of  events,  and  in  such  manner  as 
to  convey  the  same  sensations  and  impressions  upon  specta- 
tors as  the  corresponding  scene  in  plaintiff's  play,  equity  will 


^  In  Martinetti  v.  Maguire,  the  re- 
foeal  to  interfere  was  also  based 
upon  the  supposed  immorality  and 
indecency  of  the  spectacle  in  ques- 
tion. "The  Black  Crook/*  says 
Deady,  J.,  is  a  mere  spectacle— in 
the  language  of  the  craft,  a  specta- 
cnlar  piece.  The  dialogue  is  very 
scant  and  meaningless,  and  appears 
to  be  a  mere  accessory  to  the  action 
of  the  piece — a  sort  of  verbal  ma- 
chinery tacked  on  to  a  succession  of 
ballet  and  tableaux.  The  principal 
part  and  attraction  of  the  spectacle 
seems  to  be  the  exhibition  of  women 
in  novel  dress  or  no  dress,  and  in  at- 
tractive attitudes  or  action.  The 
closing  scene  is  called  Paradise,  and, 
as  witness  Hamilton  expresses  it, 
consists  mainly  *of  women  lying 
about  loose,*  a  sort  of  Mohammedan 
paradise,  I  suppose,  with  imitation 
grottoes  and  unmaidenly  houris.  To 
call   such  a  spectacle  a  'dramatic 


composition  *  is  an  abuse  of  lan- 
guage, and  an  insult  to  the  genius  of 
the  English  drama.  A  menagerie 
of  wild  beasts,  or  an  exhibition  of 
model  artists  might  as  justly  be 
called  a  dramatic  composition.  Like 
those,  this  is  a  spectacle;  and 
although  it  may  be  an  attractive  or 
gorgeous  one,  it  is  nothing  more.  In 
my  judgment,  an  exhibition  of  wo- 
men 'lying  about  loose,*  or  other- 
wise, is  not  a  dramatic  composition, 
and  therefore  not  entitled  to  the  pro- 
tection of  the  copyright  act.**  It  is, 
however,  to  be  observed,  that  Mar- 
tinetti r.  Maguire  was  decided  under 
the  act  of  Congress  of  August  18, 
1856,  11  Statutes  at  Large,  138, 
which  granted  protection  to  dra- 
matic compositions  *' designed  or 
suitable  for  representation.**  These 
words  are  not  found  in  the  act  of 
July  8,  1870,  now  embodied  in  the 
Revised  Statutes. 


678 


INJUNCTIONS. 


[chap.  xvn. 


interpose  by  injunction  to  prevent  such  a  piracy  upon  plain- 
tiflF's  rights.* 


>  Daly  V.  Palmer,  6  Blatchf.  256. 
Plaintiff  in  this  case,  being  the  owner 
of  a   copyrighted  play   known   as 
"  Under  the  GasUght,"  filed  a  bill 
to  enjoin  defendant  from  producing 
a  play  called  "  After  Dark,"  the  in- 
junction being  especially  sought  to 
prevent  defendant  from  representing 
in  his  play  a  xxarticular  scene  known 
as  the  *'  railroad  scene"  in  **  Under 
the  Gaslight.*'    In  plaintiff's  play, 
this  scene  represented  a  surface  rail- 
road, a  woman  locked  in  a  signal 
station  by  the  signal  man,  a  man 
binding  another  to  the  track  to  be 
killed  by  the  approaching  train,  the 
woman  seeing  this  from  a  window, 
breaking  open  the  door  with  an  ax 
and  rescuing  the  victim  from  the 
coming  train.    Defendant,  in  "After 
Dark,"  produced  a  scene  in  which  a 
man  thrown  into  a  wine  vault  sees, 
through  a  door  leading  into  an  ad- 
joining vault,  two  persons  put  the 
body  of  a  man,  rendered  unconscious 
by  drugs,  through  a  hole  in  the  wall, 
whom  they  leave  insensible  upon  the 
track   of  an  underground  railway. 
The   man  confined   enlarges,   with 
an    iron   bar,  an   opening   in   the 
wall  of  the   vault,    and    removes 
the  body  from  the  track,  a  moment 
before  the  train  passes.    The  iig'unc- 
tion  was  allowed,    Blatchford,  J., 
saying,  p.  269:     '*A11  that  is  sub- 
stantial and  material  in  the  plaintiff's 
'railroad  scene'  has  been  used  by 
Boucicault,  in  the  same  order  and  se- 
quence of  events,  and  in  a  manner  to 
convey  the  same  sensations  and  im- 
pressions to  those  who  see  it  repre- 
sented,  as   in  the  plaintiff's  play. 
Boucicault  has,  indeed,  adapted  the 
plaintiff 's  series  of  events  to  the  story 


of  his  play,   a^d  in  doing  so  has 
evinced  skill  and  art;  but  the  same 
use  is  made  in  both  plays  of  the  same 
series  of  events,  to  excite  by  repre- 
sentation the  same  emotions  in  the 
same  sequence .   There  is  no  new  use, 
in  the  sense  of  the  law,  in  B.'s  play, 
of  what  is  found  in  the  plaintiff's 
'railroad  scene. '   The  'railroad  scene* 
in  B.'s  play  contains  everything  which 
makes  the    'railroad  scene*  in  the 
plaintiff's  play  attractive  as  a  repre- 
sentation on  the  stage.     As  in  the 
case  of  a  musical  composition,  the 
air  is  the  invention  of  the  author, 
and  a  piracy  is  committed  if  that  in 
which  the  whole  meritorious  part  of 
the  invention  consists  is  incorporated 
in  another  work,  without  any  mate- 
rial alteration  in  sequence  of  bars,  so 
in  the  case  of  a  dramatic  composition 
designed  or  suited  for  representation, 
the  series  of  events  directed  in  writ- 
ing by  the  author,  in  any  particular 
scene,  is  his  invention,  and  a  piraqr 
is  committed^  if  that  in  which  the 
whole  merit  of  the  scene  consists  is 
incorporated  in  another  work,  with- 
out any  material  alteration  in  the 
constituent   parts   of  the  series  of 
events,  or  in  the  sequence  of  the 
events  in  the  series.    The  adaptation 
of  such  series  of  events  to  different 
characters  who  use  different  language 
from  the  characters  and  language 
of  the  first  play,  is  like  the  adaptation 
of  the  musical  air  to  a  different  in- 
strument, or  the  addition  to  it  of 
variations  or  of  an  accompaniment. 
The  original  subject  of  invention,  that 
which  required  genius  to  construct  it 
and  set  it  in  order,  remains  the  same 
in  the  adaptation.   A  mer<i  mechanic 
in  dramatic  composition  can  make 
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§  1048.  It  wonld  seem  that  if  the  play  for  whose  protection 
the  aid  of  equity  is  invoked  is  an  immoral  production,  the 
court  will  not  lend  its  aid  by  injunction  to  prevent  its  infringe- 
ment; since  the  rights  of  the  author  are  secondary  to  the  right 
of  the  public  to  be  protected  from  what  is  subversive  of  good 
morals/  But  when,  upon  an  examination  of  the  original 
manuscript  of  plaintiff's  play,  the  charge  of  immorality  is  not 
sustained,  the  infringement  of  the  play  will  be  enjoined." 

§  1049.  The  doctrine  of  equitable  protection  as  extended  in 
favor  of  the  common  law  or  proprietary  right  in  an  unpub- 
lished drama  in  manuscript,  independent  of  statute,  has  already 
been  fully  considered.  Under  the  act  of  Congress  of  July  8, 
1870,  provision  is  made  for  the  protection  of  unpublished  manu- 
Bcripts,  thus  affirming  by  statnte  the  common-law  right.*    And 


sadi  adaptation,  and  it  is  a  piracy  if 
the  appropriated  series  of  events 
when  represented  on  the  staeei  al- 
though performed  by  new  and  differ- 
ent characters,  using  different  lan- 
guage, is  recognized  by  the  spectator 
throogh  any  of  the  senses  to  which 
the  representation  is  addressed,  as 
oonreying  sabstantially  the  same  im- 
pressions to,  and  exciting  the  same 
emotions  in  the  mind  in  the  same  se- 
qnence  or  order.  Tested  by  these 
principles,  the  ^railroad  scene*  in  B.'s 
play  is  ondoabtedly  when  acted,  per- 
foimed,  or  represented  on  a  stage  or 
pablic  place,  an  invasion  or  infringe- 
ment of  the  copyright  of  the  plain- 
tiff in  the  'raiboad  scene*  in  his  play. 
The  satMtantial  identity  between  the 
two  scenes,  would  naturally  lead  to 
the  conclusion  that  the  later  one  had 
been  adapted  from  the  earlier  one. 
The  charge  of  actual  plagiarism  on 
the  part  of  B.  made  in  the  bill  is  not 
denied.  It  is  hardly  possible  that 
the  resemblances  are  accidental,  and 
that  the  diffa'ences  are  not  merely 
colorable  with  the  view  to  disguise 


the  plagiarism.  The  true  test  of 
whether  there  is  a  piracy  or  not,  is  to 
ascertain  whether  there  is  a  servile 
or  eyasiye  imitation  of  the  plaintiff's 
work,  or  whether  there  is  a  bona  fide 
original  compilation,  made  up  from 
common  materials  and  common 
sources,  with  resemblances  which  are 
merely  accidental  or  result  from  the 
nature  of  the  subject.  Emerson  v, 
Davies,  3  Story,  768,  793." 

»  Shook  r.  Daly,  49  How.  Pr.  366; 
S.  C.  1  N.  Y.  Weekly  Dig.  198; 
Martinetti  v.  Magnire,*!  Deady,  216; 
S.  C.  1  Abb.  U.  S.  R.  356. 

•  Shook  r.  Daly,  49  How.  Pr.  366; 
S.  C.  1  N.  Y.  Weekly  Dig.  198. 

'The  provision  in  question  is  found 
in  Section  4967  of  the  Revised  Stat- 
utes, which  enacts  that,  "  every  per- 
son who  shall  print  or  publish  any 
manuscript  whatever,  without  the 
consent  of  the  author  or  proprietor 
first  obtained,  if  such  author  or  pro- 
prietor is  a  citizen  of  the  United 
States,  or  resident  therein,  shall  be  lia- 
ble to  the  author  or  proprietor  for  all 
damages  occasioned  by  such  injury.** 
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under  this  etatnte  the  printing  and  publiehing  by  defendant 
of  a  considerable  portion  of  plaintiff's  manuscript  play,  and  the 
announcement  of  his  intention  to  sell  copies  of  the  same,  con- 
stitute sufficient  ground  for  enjoining  such  printing  and  pnb- 
lication:^ 

§  1050;  The  protection  which  is  extended  by  courts  of 
equity  to  authors  under  the  copyright  laws  is  not  limited  ta 
original  works,  but  extends  also  to  translations.  When,  there- 
fore, a  foreign  play  has  been  translated  into  English  and  adapt- 
ed to  the  stage  and  copyrighted  in  this  country,  with  the  au- 
thor's consent,  the  owner  of  the  copyright  in  such  translation 
is  entitled  to  an  injunction  to  restrain  a  piracy  upon  his  work.* 

§  1051.  An  injunction  is  proper  to  restrain  the  publication  in  a 
magazine  of  a  play  which  the  author  has  kept  in  manuscript  and 
never  published,  and  which  he  has  not  allowed  to  be  acted 
upon  the  stage  except  with  his  permission.*  But  a  perpetual 
injunction  has  been  refused  against  the  publication  of  a  period- 
ical work  devoted  to  theatrical  criticism,  in  which  defendant 
had  published  certain  extracts  from  plaintiff's  play  with  criti- 
cisms thereon,  the  case  being  regarded  as  not  sufficiently  firee 
from  doubt  to  warrant  the  relief,* 

§  1052.     An  application  for  a  preliminary  injunction  to  re- 

^  Boncicault  v.  Hart,  13  Blatchf.  translator  of  the  play.    He  adapted 

47;  S.  C.  22  Int.  Rev.  Rec.  150.  it  to  representation  on  the  stage,  and 

'Shook  9.  Rankin,  6  Biss.  477;  S.  was,  in  the  sense  of  the  law,  the 

G.  8    Chicago    Legal   News,    345.  aathor  of  that  for  which  he  obtained 

Drammond,  J.,  in  granting  the  in-  a  copyright.    No  one  could  complain 

junction,    says,    6   Biss.     p.    479:  of  this,  except  the  aathors  of  the 

**  D'Ennery  and   Cormon  were  the  play  in  French,  and  it  affirmatively 

authors  ofadrama  in  the  Frenchlan-  appears  that  they  assented  to  this 

guage  called  *  Les  Deux  Orphelines  ;*  action  on  the  part  of  Mr.  Jackson. 

Jackson  translated  it  in  to  English  and  Then  I  do  not  see  why  he  was  not 

adapted  it  to  representation  on  the  protected    under    the  law    for  his 

stage.   This  was  with  the  consent  of  translation  and  adaptation  of  the 

the  authors.  After  this  was  done  he  work  to  the  stage,  and  of  which  he 

applied  under  the  law  for  a  copy-  was  in  one  sense  the  author.** 

right;  and  the  question  is  whether  'Macklin   v.    Richardson,    Amb. 

there  was  any  vidid  objection  to  his  694. 

obtaining  a  copyright  for  the  play  ^Whittingham    9.     Wooler,     2 

thus  ti*ans1ated  into  English.    I  do  Swanst.  42d. 
not  see  that  there  was.    He  was  the 
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Btrain  the  production  of  an  nnpubliBhed  play  upon  the  stage 
has  been  refused,  upon  defendants  depositing  a  sum  of  money 
equal  to  the  amount  for  which  plaintiff  had  been  willing  to 
license  the  performance  of  the  play  by  defendants,  with  a  suflS- 
cient  sum  in  addition  thereto  to  cover  the  costs  of  the  litiga- 
tion/ 


lY.    Musical  CoMPOsiiroire. 

§  1053.  Test  to  be  applied. 

1054.  What  constitutes  an  author;  infringfement  of  opera. 

1055.  Pirapy  of  song  eigoined;  when  action  at  law  required. 
1036.  Effect  of  laches. 

§  1053.  The  general  principles  which  have  been  already 
discussed,  as  governing  equitable  interference  for  the  protec- 
tion of  literary  and  dramatic  compositions,  are  believed  to  be 
equally  applicable  to  cases  where  it  is  sought  to  protect  a  mu- 
sical composition  from  piracy  or  infringement,  although  the 
aid  of  equity  has  been  less  frequently  invoked  in  the  latter 
class  of  cases  than  in  the  former.  The  true  test  to  be  applied 
in  determining  whether  such  a. piracy  has  been  committed 
upon  a  musical  composition  as  to  entitle  plaintiff  to  relief  by 
injunction  is,  whether  the  music  appropriated  by  defendant 
may  be  recognized  by  the  air  as  that  of  plaintiff,  and  whether 
the  air  which  is  taken  is  substantially  the  same  as  the  original. 
And  the  publication  by  defendant  in  the  form  of  waltzes  and 
quadrilles  of  a  considerable  and  material  portion  of  the  air  of 
plaintiff's  copyrighted  opera,  constitutes  such  an  infringe- 
ment of  plaintiff's  fights  as  will  be  enjoined,  even  though 
defendant  may  have  made  material  additions  to  the  air  and 
adapted  it  to  a  different  purpose  from  the  original." 

'  Eeene  «.  Wheatley,  9  Am.  Law  that  the   defendant   has  published 

Reg.  33.  portions  of  the  opera  containing  the 

'  D*Almaine  v.  Boosey,  1  Y.  &  C.  meritorious  parts  of  it ;  that  he  has 

Excfa.  288.    Lord  Chief  Baron  Lynd-  also  published  entire  airs  ;  and  that 

hmst  sajys,  p.  300:    "  It  is  admitted  in  one  of  his  waltzes  he  has  intro- 
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§  1054.  To  constitute  one  an  author  witliin  the  meaning  of 
the  copyright  law,  he  must,  by  his  own  individual  labor  applied 
to  the  materials  of  his  composition,  produce  an  arrangement  or 
compilation  new  in  itself.  And  where  one  takes  the  mnsic  of 
an  opera  as  written  and  produced  in  Europe,  and  makes  alter- 
ations and  additions  thereto,  and  adapts  and  arranges  it,  adding 


duoed  seyenteen  bars  in  saooession, 
oontaming  the  whole  of  the  ori^nal 
air,  although  he  does  fifteen  other 
bars  which  are  not  to  be  found  in  it. 
Now  it  is  said  that  this  is  not  a 
piracy:  first,  because  the  whole  of 
each  air  has  not  been  taken;  and 
secondly,  because  what  the  plaintiffs 
purchased  was  the  entire  opera,  and 
the  opera  consists,  not  merely  of 
certain  airs  and  melodies,  but  of  the 
whole  score.  But,  in  the  first  place, 
piracy  may  be  of  part  of  an  air  as 
well  as  of  the  whole ;  and  in  the 
second  place,  admitting  that  the 
opera  consists  of  the  whole  score, 
yet  if  the  plaintiffs  were  entitled  to 
the  whole,  a  fortiori  they  were  en- 
titled to  publish  the  melodies  which 
form  a  part.  Again,  it  is  said  that 
the  present  publication  is  adapted 
for  dancing  only,  and  that  some  de- 
gree of  art  is  needed  for  the  purpose 
of  so  adapting  it ;  and  that  but  a 
small  part  of  the  melody  belongs  to 
the  original  composition.  That  is  a 
nice  question.  It  is  a  nice  question 
what  shall  be  deemed  such  a  modifi- 
cation of  an  original  work  as  shall 
absorb  the  merit  of  the  original  in 
the  new  composition.  No  doubt  such 
a  modification  may  be  allowed  in 
some  cases,  as  in  that  of  an  abridg- 
ment or  a  digest.  Such  publications 
are  in  their  nature  original.  Every 
compiler  intends  to  make  of  them  a 
new  use ;  not  that  which  the  author 
proposed  to  make.  *  *  Now  it 
will  be  said  that  one   anthor  may 


treat  the  same  subject  very  differ- 
ently from  another  who  wrote  before 
him.    That  observation   is  true  in 
many  cases.    A  man  may  write  upon 
morals  in  a  manner   quite  distinct 
from  that  of  others  who  preceded 
him  ;  but  the  subject  of  music  is  to 
be  regarded   upon     very   different 
principles.    It  is  the  air  or  melody 
which  is  the  invention  of  the  author, 
and  which  may  in  such  case  be  the 
subject  of  piracy;  and  you  commit  a 
piracy  if,  by  taking  not  a  single  bar 
but  several,  you  incorporate  in  the 
new  work  that  in  which  the  whole 
melodious  part  of  the  invention  con- 
sists.    *     *     It  must   depend  on 
whether  the  air  taken  is  substan- 
tially the  same  with    the  original. 
Now  the  most  unlettered  in  music 
can  distinguish  one  song  from  an- 
other, and  a  mere  adaptation  of  the 
air,  either  by  changing  it  to  a  dance 
or  by  transferring  it  from  one  in- 
strument to  another,  does  not,  even 
to  common  apprehensions,  alter  the 
original  subject    The  ear  tells  you 
that  it  is   the   same.     The   orig- 
inal air  requires  the   aid   of  gen- 
ius for  its  construction,  but  a  mere 
mechanic  in   music  can  make  the 
adaptation  or  accompaniment.  Sub- 
stantially, the  piracy  is  where  the 
appropriated  music,  though  adapted 
to  a  different  purpose  from  that  of 
the  original,  may  still  be  recognized 
by  the  ear.     The  adding  variations 
makes  no  difference  in  principle.** 
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06W  matter  of  his  own  and  thus  prodncing  a  new  and  different 
resolt,  which  he  then  copyrights,  he  is  entitled  to  relief  in 
eqaitj/  Sat  a  dramatic  representation  by  defendants  upon 
the  stage,  in  which  a  substantial  and  material  part  of  the  music 
of  an  opera  owned  by  plaintiff  and  duly  copyrighted  is  per- 
formed, eonstitntes  such  an  infringement  of  plaintiff's  sole 
ri^ht  of  performing  such  music  as  to  justify  an  injunction; 
and  this  is  true,  even  though  the  operatic  score  as  produced  by 
defendants  was  obtained  by  independent  labor  bestowed  upon 
a  pianoforte  arrangement  of  the  music,  which  was  made  by 
another  person  and  not  copyrighted.* 

§  1055.  "Where  the  plaintiffs,  who  were  musical  publishers 
in  England,  published  an  original  song,  which  was  written  and 
eomposed  for  them  and  set  to  the  music  of  an  old  American 
air,  rearranged  for  their  song,  the  song  being  published  by 
plaintiflb  nnder  a  particular  title  as  sung  by  a  famous  singer, 
vhereby  it  had  become  very  successful  and  popular,  plaintiffs 
were  held  to  have  a  property  in  the  title  and  description  of  the 
song.  And  defendants  having  published  substantially  the 
same  melody,  with  different  words  but  with  a  similar  title-page 
uinonncing  the  song  under  a  similar  name  and  as  sung  by  the 
same  person,  an  injunction  was  allowed  to  restrain  such  in- 
fringement upon  plaintiff's  rights.  But  the  right  to  relief  in 
sach  case  rests  upon  the  deception  on  the  part  of  defendants  in 
holding  their  goods  out  to  the  public  as  those  of  plaintiffs, 


'  Atwillv.  Fenett,  2  Blatchf.  99. 

'  BooB^  V.  FairUe,  7  Ch.  D.  801. 
The  Conzt,  lliesiger,  L.  J.,  say,  p. 
317:  "Upon  the  third  point,  viz., 
that  of  infringement,  we  are  of  opin- 
bn  that  a  diaina;tic  representation  in 
which  a  anbstantial  and  material 
part  of  the  mode  of  Offenbach*8  opera 
has  been  performecU  constitates  an 
infringement  of  the  sole  right  of  per- 
fcnning  that  mnaic,  even  though  the 
opentks  score  may  haye  been  ob- 
tained by  independent  labor  bestowed 
opQD  &e    unprotected    pianoforte 


arrangement  of  Soamis.  There  is 
scarcely  any  published  opera  the 
score  of  which  is  not,  within  a  short 
time  after  its  first  performance,  ar- 
ranged for  the  piano,  and  if  by  recon- 
version of  the  pianoforte  arrange- 
ment into  an  operatic  score,  a  task 
which  could  be  executed  by  any 
skilled  musician,  and  i)erformanoe  of 
that  score,  the  penalties  of  infringe- 
ment could  be  escaped,  the  protec- 
tion given  to  operatic  compositions 
would  be\  almost  nngatoiy.*' 
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rather  than  upon  any  copyright  in  the  production  itself/  TTli  i 
conrt  may,  however,  in  such  case,  as  a  condition  of  continniu^ 
the  injunction,  require  plaintiifs  to  bring  an  action  at  law  anc] 
to  enter  into  an  undertaking  to  be  answerable  in  damages.^ 
And  where  it  is  sought  to  restrain  the  infringement  of  a  nxix^ 
sical  composition,  but  the  evidence  is  conflicting  as  to  the  ori^^ 
inality  of  the  work,  a  decision  upon  the  question  of  the  injunc- 
tion may  be  suspended  or  withheld,  in  order  that  an  issue  at 
law  may  be  tried  to  test  the  question  of  fact* 

§  1066.    Upon  the  question  of  plaintiff's  acquiescence  or 
laches  as  affecting  his  right  to  equitable  relief  in  the  class  of 
cases  under  consideration,  it  is  held  that  where  he  has  permitted 
several  persons  to  publish  his  musical  composition,  some  of 
them  for  a  period  of  fifteen  years,  while  such  laches  is  not  of 
itself  a  justification  of  the  infringement,  it  is  a  circumstance 
which  will  lead  a  court  of  equity  to  refuse  its  aid  by  injunction 
in  the  first  instance/    And  although  the  ontM  of  proving  such 
laches  on  the  part  of  plaintiff  as  to  estop  him  from  relief  by 
injunction  rests  upon  defendant  in  the  first  instance,  yet  if 
laches  be  shown  plaintiff  must  purge  himself  therefrom  before 
he  will  be  allowed  preventive  relief.* 


V.    Pasties. 

§  1057.  Assignee  entitled  to  protection. 

1058.  Execntora  of  law  reporter. 

1059.  When  publisher  protected  as  assignee. 

1060.  Eqaitable  owner  protected. 

1061.  Author,  publisher  and  assigns. 

1062.  Vendor  of  infringing  work  enjoined. 

§  1057.    The  question  of  who  are  proper  parties,  plaintiff  or 
defendant,  for  or  against  whom  a  court  of  equity  will  inter- 

« Chappell  V.  Sheard,  2  Kay  &  J.         •  Jollie  v.  Jaques,  1  Blatchf.  618, 
117;  S.  C.  1  Jur.  N.  S.  936,  3  W.  R.         *  Piatt  p.  Button.  19  Ves.  447. 
646;  Chappell  v.  Davidson,  2  Kay  &         »Chappell  v.  Sheard,  1  Jur.  N.  S. 

J.  123.  996;  S.  C.  Kay  &  J.  117,  8  W.  R. 

'  Chappell  9.  Davidson,  8  DeG.  M.  646. 
&Q.L 
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fere  by  injnnction  for  the  protection  of  copyright,  frequently 
becomes  one  of  practical  importance  in  this  class  of  cases.' 
The  right  to  relief  by  injunction  is  not  limited  to  the  author 
or  original  proprietor  of  a  literary  or  dramatic  work,  bnt  ex- 
tends to  his  assignee,  who  will  be  protected  in  a  proper  case  in 
like  manner  and  to  the  same  extent  that  the  author  himself  would 
have  receiTed  protection.*  And  when  the  author  of  a  copy- 
righted drama  assigns  the  exclusive  right  to  act  and  represent 
it  in  all  places  throughout  the  United  States,  except  certain 
specified  localities,  for  a  given  period,  such  assignee  is  entitled 
tD  relief  by  injunction  against  an  invasion  of  his  right  by  a 
defendant  who  is  proceeding  without  color  of  authority  to 
produce  the  play  in  question;  nor  in  such  case  is  the  assignor 
a  necessary  party  to  the  action.* 

§  1058.  Where  the  reporter  of  law  reports  contracts  with 
publishers  to  furnish  his  reports  in  manuscript,  the  publishers 
to  have  the  copyright  to  themselves,  their  heirs  and  assigns,  at 
a  fixed  consideration,  such  agreement  will  be  held  to  vest  the 
full  right  of  property  in  the  publishers,  with  the  right  to  re- 
newals under  a  law  subsequently  passed  providing  for  an  exten- 
rion  of  copyright.  The  executors  of  such  reporter  can  not, 
therefore,  after  his  decease  maintain  a  bill  to  enjoin  such  pub- 
lifihets  from  publishing  and  selling,  especially  when  the  re- 
porter, in  his  lifetime,  had  for  many  years  acquiesced  in  the 
assertion  by  defendants  of  their  right  to  publish  and  sell  under 
the  renewal  of  the  copyright* 

§  1059.  In  the  case  of  a  contract  between  an  author  and 
publish^,  for  the  publication  by  the  latter  of  a  certain  num- 
ber of  copies  of  a  work,  which  in  effect  gives  him  its  sole 
publication  to  the  extent  of  the  edition  embraced  in  such  con- 
tract, the  publisher  may  be  treated  as  an  assignee  of  the  copy- 
right in  a  limited  sense,  and  as  such  entitled  to  maintain  a  bill 
to  enjoin  a  piracy  of  the  work.  And  the  fact  that  Uiose  por- 
tions of  the  work  which  have  been  pirated  are  contained  in 
previous  editions  of  the  same  work  by  the  same  author,  will  not 

» Crowe  r.  Aiken,  2  Bias.  208.  »  Paige  v.  Banks  13  Wal.  608,  af- 

'  RoberU  9.  Meyers,  28  Monthly       firming  S.  C.  7  Blatchf.  152. 
Uw  Reg.  d96. 
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prevent  relief  by  injanction,  when  such  passages  are  also 
tained  in  the  edition  in  question,  and  when  the  entire  coj>j^- 
right  in  all  the  editions  was  vested  in  the  author  at  the  time  of 
making  such  agreement' 

§  1060.  The  province  of  courts  of  equity  being  to   afford 
relief  in  cases  where  no  remedy  exists  at  law,  or  where  the  lefj^sH 
remedy,  if  any,  is  inadequate  or  incapable  of  being  enforced, 
the  possession  of  the  legal  title  is  not  indispensable  to  obtain- 
ing relief  in  equity  against  the  infringement  of  a  copyright, 
and  the  courts  have  been  disposed  to  extend  their  aid  upon  the 
application  of  persons  having  only  an  equitable'  title.'    And 
the  assignee  of  the  copyright  in  a  law  report  is  entitled  to  the 
protection  of  his  rights  by  injunction,  even  though  at  the  time 
of  the  alleged  piracy  no  written  assignment  existed,  and  com- 
plainant's title  was  merely  equitable.*    And  in  such  case,  the 
author's  permission  to  infringe  the  copyright,  given  after  he 
has  parted  with  his  equitable  title  for  a  valuable  consideration, 
constitutes  no  bar  to  the  relief,  it  appearing  on  the  title-page 
of  the  work  that  it  is  published  for  the  equitable  assignee  and 
owner  of  the  copyright.*    So  the  performance  of  a  play  may  be 
enjoined,  where  the  copyright  has  been  assigned  by  the  author 
to  persons  who  afterward  assign  in  writing  to  complainants, 
although  the  original  assignment  may  not  have  been  in  writing.* 

§  1061.  Where  an  author  and  publisher  entered  into  a 
contract  for  the  publication  of  a  book,  the  profits  to  be  divided 
equally  between  them,  it  was  held  that  assignees  or  purchasers 
claiming  title  under  the  publishers  were  not  entitled  to  enjoin 
the  author  from  publishing  a  new  edition  of  the  book  with 
another  publisher,  the  agreement  in  question  being  treated  as 
of  a  personal  nature,  the  benefit  of  which  was  not  assignable  by 
either  party  without  consent  of  the  other.' 

'  Sweet  9.  Cater,  1 1  Sim.  572.  ble,  the  owner  of  the  legal  title  shonld 

*  Mawman  v,  Tegg,  2  Ross.  885;  be  joined  aa  a  party  to  the  action. 

Ghappell  v.  Parday,  4  Y.  &  C.  485;  *  Hodges  v.  Welsh,  2  Ir.  Eq.  266. 

Hodges  V,  Welsh,  2  Ir.  Eq.  R.  266.  ^  Id. 

But  see   Golbnm  o.  Dnncombe,   9  *  Morris  9.  Kelly,  1  Jac.  ft  W.  481. 

Sim.  151,  where  it  is  held  that  if  the  '  Stevens  v.  Banning,  6  DeG.  M. 

plaintiff  *4title  for  which  protection  is  ft  G.  223,  affirming  S.  C.  1  Kay  ft  J. 

sought  by  iignnction  is  merely  eqoita-  168. 
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§  1062.  Eelief  by  injunction  may  properly  be  allowed  against 
a  vendor  of  the  book  which  constitutes  a  piracy  of  plaintiff's 
work,  the  vendor  in  such  case  being  liable  for  the  sale  of  a  book 
which  invades  the  plaintiff's  copyright  upon  the  same  princi- 
ples which  render  the  vendor  of  a  patent  liable  for  selling  the 
manufactured  article  without  the  consent  of  the  patentee/ 

■  Gxeeoe  v.  Bishop,  1  Clif.  186. 
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I.      NaTDRB  of  the  KiOHT  AMD  ITfi  Ihfkihokmebt. 

B  1063.  Natate  of  trade  mark. 

1064.  Nftme  of  place  of  manufactare. 

1065.  The  Bame. 

1066.  The  saroe;  street  name  and  namber;  name  of  residence. 

1067.  Unmeaning  symbol;  difFereot  clusa  of  goods;  colorable  differences. 

1068.  Manufacturer  protected;  system  of  numbers;  letters;  (reoeral  prin- 

ciples. 

1069.  Use  of  one's  own  name  enjoined. 
lOTO.    When  not  enjoined, 

1071.  Use  of  letters;  fancifnl  name. 

1072.  Word  from  foreign  language;  "original." 

1073.  Expiration  of  pateuL 

1074.  "Cough  remedy." 

1075.  Medical  preparation;  blackinfr. 

1076.  Form,  color,  size  and  shape  of  packages. 

1077.  Brand;  wrappers;  omnibus;  hotel. 

1078.  Title  of  literary  production,  mogaiioe  or  paper. 

1079.  Newspapers;  songs. 

1080.  Finn  name  and  trade  mark. 
1061.  Corporate  name  protected. 
1082.  Name  of  mioeral  water  protected. 
IC83.  Relief  ogwnst  former  employe. 
1C84.  Accoonting. 

§  1063.    A  trade  mark  is  apartlcnlar  sign  or  symbol  which, 

hy  exdosire  use,  becomes  recognized  as  the  diBtingaishing 

(688) 
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mark  of  the  owner's  goods,  and  for  the  protection  of  which 
the  aid  of  equity  may  be  properly  invoked.  It  is  not  neces- 
saiy  that  the  article  shonld  have  acqnired  a  general  notoriety 
in  the  market,  by  the  use  of  the  particular  mark  adopted,  but 
the  right  may  be  established  whenever  the  goods  are  brought 
into  market^  If  the  marks  or  devices  used  refer  simply  to 
the  nature,  kind,  or  quality  of  the  articles,  and  do  not  desig- 
nate the  particular  goods  of  the  owner,  or  his  particular  place 
of  business,  he  can  not  acquire  such  a  property  in  the  words  or 
symbols  used  as  to  warrant  the  interposition  of  equity.*  Thus, 
if  the  name  used  is  simply  descriptive  of  the  article,  or  is  the 
name  by  which  it  is  generally  known  in  trade,  or  indicates 
the  general  nature  ot  the  business,  it  is  not  a  trade  mark  within 
the  meaning  of  the  rule.*  And  where  the  term  used  is  mere- 
ly an  adjective  descriptive  of  the  quality  of  the  article  manu- 
factured by  plaintiff,  such  as  the  word  "  nourishing"  applied 
to  his  goods,  it  does  not  constitute  such  a  trade  mark  as  will  be 
protected  in  equity  by  an  injunction.*  Nor  does  the  protec- 
tion which  is  afforded  by  the  law  of  trade  marks  extend  to 
the  use  of  words  which  serve  only  to  indicate  the  name,  kind 
or  quality  of  goods,  even  though  they  may  be  blended  with 
other  words  indicative  of  origin  or  ownership.  Where, 
therefore,  the  only  matter  common  to  both  plaintiff's  and  de- 
fendant's label  is  the  term  ^^  washing  powder,"  which  is  the 
name  of  the  article  in  question,  an  injunction  will  not  be  al- 
lowed, since  plaintiff  can  acquire  no  exclusive  property  in  the 
name  by  which  like  compounds  are  known  in  the  market  and 
the  use  of  which  is  open  to  all.* 
§  1064.    It  may  be  stated  as  a  general  rule,  subject  to  certain 


I  M^Andiew  v,  Baiisett,  83  L.  J. 
CSl  561. 

'Stokes  9.  Landgraff,  17  Barb. 
608;  Corwin  v.  Daly,  7  Bosw.  222; 
Falkinborg  v.  Lucy,  85  Cal.  52.  And 
■ee  Osgood  «.  Allen,  1  Holmes,  185. 

'  Braham  v.  Bastard,  1  Hem.  &  M. 
447;  Young  v.  Macrae,  9  Jur.  N.  S. 
822.  And  see  London  Society  v,  Lon- 
don Co.  11  Jot.  988;  Raggett  p. 
U 


Findlater,  L.  R.  17  Eq.  29;  Osgood 
V,  Allen,  1  Holmes,  185. 

*  Raggett  V.  Findlater,  L.  R.  17 
Eq.  29.  In  this  case  the  words  for 
which  protection  was  sought  were 
'*  Nourishing  London  Stout." 

»  Falkinburg  v.  Lucy,  35  Cal.  52. 
And  see  Oilman  v,  Honnewell,  122 
Mass.  189. 
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modifications  to  be  hereafter  noticed|  that  a  manfactnrer  can 
not  acquire  such  a  property  in  the  name  of  a  town  or  placo 
where  his  goods  are  manufactured  as  to  entitle  him  to  an  in* 
junction  to  prevent  other  manufacturers  in  the  same  town  ojr 
place  from  using  that  name  to  designate  the  place  of  manu- 
facture of  their  goods,  in  the  absence  of  any  piracy  of  plain- 
tiff's own  name.'    But,  although  a  manufacturer  in  selecting* 
a  term  to  designate  his  goods  should  select  the  name  of  a 
place  familiarly  known,  yet  if  he  imposes  a  new  office  or  at- 
tribute upon  the  word,  specially  designating  the  origin  and 
place  of  manufacturing  tiie  article,  or  specially  designating  his 
own  manufactured  article,  without  infringing  upon  any  pre- 
vious use  of  the  term  by  others,  he  is  entitled  to  protection  by 
injunction."    And  where  defendants  use  not  only  the  name  of 
the  place  of  plaintiff's  business,  but    also  words  indicating 
that  they  are  proprietors  of  that  business,  the  use  of  such 
words  being  calculated  to  deceive  the  public  and  purchasers 
and  to  enable  defendants  to  sell  their  goods  as  those  of  plain- 
tiffs, an  injunction  may  be  allowed.'      So  where  plaintiffs' 
article  has  become  well  known  in  the  trade  as  the  product  of 
a  particular  place  and  is  designated  by  that  name,  and  when 
plaintiffs  have  the  exclusive  right  of  importing  the  article 
from  the  place  of  its  origin  under  that  name,  it  is  held  that 
they  have  a  trade  mark  in  the  name,  and  may  enjoin  defend- 
ant from  selling  a  spurious  article  under  the  same  name.* 

§  1065.  In  accordance  with  the  general  doctrine  that  the 
name  of  a  particular  place  as  applied  to  a  manufactured  article 
can  not  be  appropriated  as  a  trade  mark,  it  is  held  that  where  a 
particular  kind  of  table  sauce,  originally  manufactured  at 
Worcestershire,  and  known  by  that  name,  has  long  been  known 
in  the  market,  so  that  the  term  ^^  Worcestershire"  has  become 

^Candee  v.   Deere,  54   HI.  4S9;  11  Chicago  Legal  NewB,  152. 

filackwell  v.  Wright,  73  N.  C.  310.  '  Newman  p.  Alyord,    49  Barb. 

And  see  Wotherspoon  v,  Carrie,  23  588;  Hint'9.  Denham,  L.  R.  14  £q. 

L.  T.  N.  S.  448;  Amoskeag  Co.  p.  542. 

Garner,  55   Barb.  151;  S.  C.  6  Ab.  *  Braham  9.  Beachim,  7  Ch.  D.  848. 

Pr.  N.  S.  265;  Lea  A  Perrins  o.  «  Radde  v.  Norman,  L.  R.  14  Eq. 

Deakin,  U.  S.  Cir.  Ct  N.  D.  of  UL  848. 
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a  generic  tenn  for  that  species'of  sauce,  plaintiffe  who  reside  in 
Worcestershire  and  mannfacture  the  sance  there,  can  not  enjoin 
the  sale  by  defendant  of  a  sance  under  the  same  name,  but 
manufactured  by  him  elsewhere,  when  plaintiffs  have  know- 
ingly acquiesced  in  such  manufacture  for  many  years.  And 
when,  in  such  case,  plaintiffs  have  filed  their  bill  against  the 
principal  in  England,  to  restrain  him  from  such  manufacture 
and  sale  there,  and  .have  been  denied  an  injunction  in  such  ac- 
tion at  the  hearing  upon  the  merits,  such  proceedings  will 
constitute  a  bar  to  a  subsequent  action  for  an  injunction  brought 
by  the  same  plaintiffs  against  the  agent  in  this  country  of  the 
defendant  in  the  English  suit'  Where,  however,  defendant, 
though  manufacturing  his  sauce  at  another  place,  uses  the 
same  name  as  that  of  plaintiffs,  with  similar  labels  and  wrap- 
pers, with  the  evident  intention  of  deceiving  purchasers  by 
inducing  them  to  believe  that  they  are  purchasing  plaintiffs' 
sauce,  an  appropriate  case  is  presented  for  relief  by  injunction.* 
§  1066.  While,  as  has  been  already  shown,  the  use  of  a  geo- 
graphical name  is  not  as  a  rule  protected  as  a  trade  mark  if  it 
merely  indicates  the  place  of  manufacture,  yet  where  plaintiff's 
goods  have  long  been  popularly  known  by  the  name  of  the 
place  of  their  manufacture,  which  name  is  afterwards 
changed,  and  defendant  then  adopts  the  old  name  with 
the  evident  design  of  representing  his  goods  as  those  of 
plaintiff,  an  injunction  will  lie  to  restrain  such  use  of  the  name.* 
And  upon  principles  analogous  to  those  which  govern  in  cases 
of  trade  marks,  the  good  will  in  the  name  of  a  place  as  desig- 
nating a  particular  mannfacture  may  be  protected  in  equity. 
Hence  one  who  has  established  and  built  up  a  profitable  busi- 
ness at  a  particular  place,  and  who  has  attached  to  the  business 
a  name  indicating  to  the  public  the  place  where  such  business 
is  conducted,  acquires  such  a  property  in  that  name  as  a  part 
of  the  good  will  of  his  business  as  to  entitle  him  to  restrain  its 
use  by  another.    Thus,  the  use  of  the  words  "  Number  10, 

'  Lea  9.  Deakin,  U.  S.  Clrcait  Coort,  •  *  Lea  i^.  Wolff,  1  Thorn  p.  &  0.  626. 
Northern  District  of  lUiniois,  11  *Seigert9.  Findlater,  7Cb.  D.^01. 
Chicago  Legal  News,  152. 
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Sonth  Water  Street,"  as  indicating  the  place  of  hnsiness  of  a 
mannfactnrer,  has  been  protected  by  injunction,  the  words  being* 
a  mere  arbitrary  designation,  and  not  corresponding  with  any 
actual  number.'  It  is  held,  however,  that  there  can  not  be  such 
to  exclusive  appropriation  of  a  particular  name  as  applied  to 
one's  residence  or  premises  as  to  warrant  relief  by  injunction 
against  the  use  of  such  name  by  another.  And  an  action  for 
an  injunction  can  not,  therefore,  be  maintained  to  restrain  de- 
fendant from  calling  his  house  by  the  name  of  plaintiff's 
residence,  in  the  absence  of  any  improper  or  malicious  inten- 
tion upon  the  part  of  defendant.* 

§  1067.  However  unmeaning  or  absurd  the  mark  or  symbol 
used  may  be  in  itself,  it  may  still  be  the  subject  of  a  trade 
mark  and  entitled  to  protection.'  It  is  to  be  observed,  however, 
that  the  right  is  limited  to  the  use  of  the  symbol  with  refer- 
ence to  a  particular  line  of  goods,  so  that  its  use  in  connection 
with  a  different  class  of  goods  is  not  deemed  a  piracy.^  But 
since  the  imitation  of  a  trade  mark  with  partial  differences, 
such  as  would  not  be  observed  by  the  public,  effects  the  same 
injury  as  an  entire  counterfeit,  it  follows  that  any  imitation, 
with  only  a  colorable  difference  in  some  of  the  details,  will  be 
restrained.*    Thus,  where  defendant's  trade  mark  is  in  all  re- 


>  Glen  &  Hall  M.  Co.  v.  Hall,  61 
N.  T.  226,  reversing  8.  C.  6  Lans. 
158. 

>  Day  V.  Brownrigg,  10  Oh.  D.  294. 
»  Perry    p.  Tniefitt,  6  Beav.  66; 

Braham  v.  Bustard,  1  Hem.  &  M.  477. 

^  Leather  Cloth  Co.  v,  American 
Leather  Cloth  Co.  83  L.  J.  Ch.  199; 
Hall  V,  Barrows,  lb.  204;  Braham  9. 
Bastard,  1  Hem.  &  M.  447. 

» Clark  V.  Ciaxk,  25  Barb.  76; 
Brooklyn  White  Lead  Co.  v,  Masary, 
lb.  416;  Williams  p.  Spence,  25  How. 
Pr.  366.  And  see  Gillott  v.  Ester- 
brook,  47  Barb.  455.  In  Brooklyn 
White  Lead  Co.  v.  Masuiy,  25  Barb.« 
416,  the  plaintiff,  an  incorporated 
company,  had  been  engaged  for  over 
twenty  years  in  manat'acturing  white 


lead  in  the  city  of  Brooklyn,  and  was 
accastomed  to  mark  its  kegs 
"  Brooklyn  White  Lead  Company," 
or  "  Co.'*  Defendant  was  engaged 
in  the  same  badness,  and  at  the 
same  place,  thoagh  established  for  a 
less  period  of  time,  and  the  imita- 
tion complained  of  was  in  marking 
his  kegs  *'  Brooklyn  White  Lead  and 
Zinc  Company.**  The  injunction 
was  sustained  on  appeal  to  the  Su- 
preme Court,  Mitchell,  P.  J.,  saying: 
"  It  is  to  protect  the  plaintiff  *s  right 
of  selling  his  own  that  the  law  of 
trade  marks  has  been  introdaced.  It 
must  include  a  right  to  sell  to  all — 
to  the  incautious  as  well  as  to  the 
cautious.  Any  false  name  that  is 
assumed  in  imitation  of  a  prior  true 
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spects  similar  to  that  of  complainant,  except  only  in  the  nee  of 
the  name,  the  injunction  will  be  allowed/ 

§  1068.  It  may  be  laid  down  as  a  general  rule  that  a  mano^ 
iactnrer,  adopting  a  certain  trade  mark  and  stamping  it  upon 
his  goods,  acquires  the  exclusive  right  to  the  use  of  that  par- 
ticular mark  or  symbol  in  connection  with  that  particular  class 
of  goods,  and  that  he  is  entitled  to  the  interposition  of  a  court 
of  equity  to  enforce  this  right  by  per^tual  injunction.*  Even 
a  system  of  numbers,  if  adopted  and  used  for  the  purpose  of 
designating  the  manufacturer's  particular  goods,  comes  within 


came  is  in  violation  of  this  right, 
and  ihe  use  of  it  ehoold  be  restrained 
by  iigunction.**  The  injunction  was, 
however,  modified  so  as  to  prevent 
the  nae  of  the  word  *'  Company,"  or 
*'Co.,**  allowing  the  use  of  the  re- 
maining words. 

1  Gillott  r.  Eeterbrook,  47  Barb. 
455;  Hostetter  v,  Vowinkle,  1  Dill. 
329.  In  this  case  an  izganction  was 
allowed  to  restrain  an  imitation  of 
comp]ainant*8  label,  resembling  the 
origimd  in  all  respects,  except  that 
the  word  **  Hostetter  *'  was  changed 
to  '*  HolRtetter "  and  the  words 
**  Hostetter  &  Smith  "  were  changed 
to  *'Holstetter  &  Smyth."  Tho 
principles  applicable  to  the  infringe- 
ment of  trade  marks  are  well  laid 
down  in  this  case  by  Dillon,  J.,  as 
follows:  "The law  is  well  settled 
that  a  party  who  has  appropriated 
a  particular  trade  mark  to  distinguish 
his  goods  from  other  similar  goods 
has  a  right  or  'property  in  it  which 
entitles  him  to  its  exclusive  nse. 
This  right  is  of  such  a  nature  that 
equity  will  protect  it,  by  iigunction, 
from  invasion,  and  if  it  has  been  in- 
vaded, the  wrongdoer  ib  liable  for 
the  damage  he  has  thereby  caused 
the  party  whose  trade  mark  he  has 
adopted  or  illegally  imitated;  which 
daoiage  will  ordinarily  be  the  loss  of 


profits  caused  by  the  illegal  or  fraud- 
ulent infringement.  Candee  et  al.  v. 
Deere  et  al.  54  111.  439,  S.  C,  10 
Am.  Law.  Reg.  N.  S.  694;  Motley  r. 
Downman,  8  Myl.  &  Cr.  1;  Milling- 
ton  V,  Fox,  lb.  338;  Eden  on  Jujunc, 
ch.  14,  p.  314;  Story  Eq.  Jurisp. 
§  951 ;  Taylor  v.  Carpenter,  2  Woodb. 
&  M.  1;  Walton  v,  Crowley,  3 
Blatchf.  440;  Coffeen  v.  Brunton,  4 
McLean,  518;  Seixo  v,  Provezende,  1 
Ch.  Ap.  194;  Amoskeag  Manufg. 
Co.  V.  Spear,  2  Sandf.  S.  C.  R.  606; 
Filley  r.  Fassett,  8  Am.  Law  Reg. 
(N.  S.)  402,  44  Mo.  168,  and  cases 
cited;  Gillott  v.  Esterbrook,  47  Barb. 
469;  Burnett  v,  Phalon,  9  Bosw. 
192;  Croft  r.  Day,  7  Beav.  89;  Ed- 
leston  V.  Vick,  23  Eng.  C.  L.  &  Eq. 
53.  These  cases  and  others  also 
show  that  it  is  not  necessary  to  con- 
stitute an  illegal  infringement  that 
.  the  trade  mark  of  the  originator 
should  be  copied  in  every  particular. 
It  is  sufficient  to  warrant  equitable 
relief  that  it  is  likely  to  deceive  or 
mislead  the  patrons  of  the  originator, 
or  make  it  pass  with  the  public  as 
his." 

•Taylor  r.  Carpenter,  11  Paige, 
292,  affirmed  by  the  court  for  the 
correction  of  errors;  Hostetter  9. 
Vowinkle,  1  Dill.  329. 
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the  rnle  and  is  entitled  to  protection.*  But  letters  and  num- 
bers, or  a  combination  of  letters  and  numbers,  used  for  the 
purpose  of  designating  the  size,  shape  and  quality  of  a  manu- 
facturer's goods,  do  not  constitute  a  trade  mark  and  are  not 
entitled  to  protection  in  equity.*  The  jurisdiction  rests  upon 
fraud  on  the  part  of  the  defendant,'  and  upon  the  principle 
that  equity  will  not  allow  one  to  sell  his  own  goods  under  the 
pretense  that  they  are  the  goods  of  another.^  And  in  addition 
to  such  a  general  resemblance  of  forms,  words  and  symbols  as 
to  mislead  the  public,  there  must  be,  to  constitute  a  piracy, 
such  a  distinctive  individuality  as  to  procure  for  the  person 
the  benefit  of  the  deception  which  such  general  resemblance 
will  produce.'  It  is  wholly  immaterial  whether  the  simulated 
article  is  or  is  not  inferior  to  or  of  equal  quality  with  the 
genuine.'  But  the  injunction  will  not  be  granted  where  its 
effect  would  be  to  restrain  the  sale  of  a  genuine  article  and 
aid  in  the  sale  of  a  simulated  one.'    Nor  will  equity  interfere 


^  Ainswortb  v.  Walmsley,  1  L.  R. 
Eq.  518. 

*  Candee  «.  Deere,  54  111.  439;  S. 
C.  10  Am.  Lav  Reg;  N.  S.  694. 

'Delaware  &  H.  Canal  Co.  •. 
Clark.  7  Blatchf.  112. 

*  Perry  v.  Truefitt,  6  Beav.  66. 
Lord  Lsmgdale,  Master  of  the  Rolls, 
observes:  *'I  think  that  the  prin- 
ciple on  which  both  the  courts  of  law 
and  equity  ju-oceed,  in  granting  re- 
lief and  protection  in  cases  of  this 
sort,  is  very  well  understood.  A 
man  is  not  to  sell  his  own  goods 
under  the  pretense  that  they  are  the 
goods  of  another  man;  he  can  not  be 
permitted  to  practice  such  a  decep- 
tion, nor  to  use  the  means  which 
contribute  to  that  end.  He  can  not, 
therefore,  be  allowed  to  use  names, 
marks,  letters  or  tmffcta,  by  which 
he  may  induce  purchasers  to  belieye 
that  the  goods  which  he  is  selling 
are  the  manufacture  of  another  per- 


son. I  own  it  does  not  seem  to  me 
that  a  man  can  acquire  a  property 
merely  in  a  name  or  mark;  but 
whether  he  has  or  not  a  property  in 
the  name  or  the  mark,  I  have  no 
doubt  that  another  person  has  not  a 
right  to  use  that  name  or  mark  for 
the  purposes  of  deception,  and  in 
order  to  attract  to  himself  that 
course  of  trade  or  that  custom 
which,  without  that  improper  act, 
would  have  flowed  to  the  person  who 
first  used,  or  was  alone  in  the  habit 
of  using,  the  particular  name  or 
mark.*'  , 

•  Croft  V.  Day,  7  Bear.  84;  Cdla- 
day  V.  Baird,  7  Upper  Canada  Law 
Journal,  132. 

*  Taylor  v.  Carpenter,  11  Paige, 
292;  Coats  v.  Holbrook,  2  Sandf.  Ch. 
R.5d6. 

^  Samuel  v.  Berger,  24  Barb.  163; 
S.  C.  4  Ab.  Pr.  88;  S.  C.  sub  nom. 
Samuel  r.  Buger,  13  How.  Pr.  342. 
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where  defendant  has  acted  nnder  snch  acquiescence  on  the  part 
of  complainants  as  is  equivalent  to  a  license/ 

§  1069.  The  protection  afforded  by  courts  of  equity  against 
the  infringement  of  trade  marks  is  not  dependent  upon  any 
exclusive  right  to  a  particular  name  or  to  a  precise  form  of 
words.  The  right  to  relief  is  rather  dependent  upon  the  ne- 
cessity of  extending  protection  against  the  commission  of 
fraud,  and  this  fraud  may  consist  in  the  use  of  a  name  to  which 
defendant  is  entitled,  if  such  use  be  coupled  with  other  circum- 
stances rendering  it  an  infringement  of  complainant's  rights. 
Thus,  where  defendant  has  used  his  own  name  in  the  trade, 
mark,  to  restrain  the  use  of  which  the  injunction  is  prayed, 
but  has  used  it  in  such  a  connection  and  under  such  circum- 
stances as  are  calculated  to  mislead  the  public,  and  to  enable 
him  to  obtain  for  himself  a  benefit  to  which  he  is  not  entitled  in 
equity  and  good  conscience,  he  will  be  enjoined  from  such  use.* 


'Delaware  &  H.  Canal  Co.  9. 
Clark,  7  Blatchf.  112. 

*  Croft  9.  Day,  7  Beav.  84;  Full- 
wood  V.  Fallwood,  9  Ch.  D.  176.  See, 
also,  Jamed  v.  James,  L.  R.  13  £q. 
421.  Croft  9.  Day  was  a  bill  for  an 
injunction  ander  the  following  dr- 
comstances  :  An  establishment  for 
the  manafactoiy  of  blacking  had  for 
many  years  been  carried  on  under 
the  name  of  Day  &  Martin,  at  97 
Hifirh  Holbom,  London.  Upon  the 
death  of  Day  and  Martin,  the  busi- 
neti  was  conducted  by  Day  *8  execu- 
tors in  the  same  name.  A  nephew 
of  the  deceased  Day  applied  to  an- 
other person  named  Martin  for  per- 
mission to  use  his  name  in  the 
manufacture  and  sale  of  blackinflr, 
and  permission  was  granted.  Day 
then  oommenoed  the  manufacture 
of  blacking  at  9(H^  Holbom 
Hill,  and  sold  his  blacking 
mider  the  name  of  Day  & 
Martin,  using  similar  bottles  and  al- 
most identical  labels  with  those  used 


by  the  original  Day  &  Martin,  the 
labels  being  of  exactly  the  same  size 
and  color  and  with  the  letters  ar- 
ranged in  precisely  the  same  manner. 
The  injunction  was  allowed,  Lord 
Langdale,  Master  of  the  Rolls,  say- 
ing: *'The  accusation  which  is  made 
against  this  defendant  is  this :  that  he 
is  selling  goods  under  forms  and 
symbols  of  such  a  nature  and  charac- 
ter as  will  induce  the  public  to  believe 
that  he  is  selling  the  goods  which  are 
manufactured  at  the  manufactory 
which  belonged  to  the  testator  in  this 
caute.  It  has  been  very  correctly 
said  that  the  principle,  in  th^se  cases, 
is  this:  that  no  man  has  a  right  to 
sell  his  own  goods  as  the  goods  of 
another.  You  may  express  the  same 
principle  in  a  different  form,  and  say 
that  no  man  has  a  right  to  dress 
himself  in  colors,  or  adopt  and  bear 
symbols  to  which  he  has  no  peculiar 
or  exclusiye  right,  and  thereby  per- 
sonate another  person  for  the  purpose 
of  inducing  the  public  to  suppose 
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Nor  will  one  be  allowed  to  nse  his  family  name  in  connection 
with  his  article  of  manufacture,  with  such  slight  changes  as  to 


either  that  he  is  that  other  person,  or 
that  he  is  connected  with  and  selling 
the  manufacture  of  such  other  per- 
son, while  he  is  really  selling  his  own. 
It  is  perfectly  manifest,  that  to  do 
these  things  is  to  commit  a  fraud,  and 
a  yery  gross  fraud.  I  stated,  upon  a 
former  occasion,  that,  in  my  opinion , 
the  right  which  any  person  may  have 
to  the  protection  of  this  court  does 
'  not  depend  upon  any  exclusive  right 
which  he  may  be  supposed  to  have 
to  a  particular  name,  or  to  a  particu- 
lar form  of  words.  His  right  is  to  be 
protected  against  fraud,  and  fraud 
may  be  practised  against  him  by 
means  of  a  name,  though  the  person 
practicing  it  may  have  a  perfect  right 
to  use  that  name,  provided  he  does  not 
accompany  the  use  of  it  with  such 
other  circumstances  as  to  effect  a 
fraud  upon  others.  It  is  perfectly 
manifest  that  two  things  are  required 
for  the  accomplishment  of  a  fraud 
such  as  is  here  contemplated.  First, 
there  must  be  such  a  general  resem- 
blance of  the  forms,  words,  symbols, 
and  accompaniments  as  to  mislead  the 
public.  And,  secondly,  a  sufficient 
distinctive  individuality  must  be 
preserved,  so  as  to  procure  for  the 
person  himself  the  benefit  of  that 
deception  which  the  general  resem- 
blance is  calculated  to  produce.  To 
have  a  copy  of  the  thing  would  not 
do,  for,  though  it  might  mislead  the 
public  in  one  respect,  it  would  lead 
them  back  to  the  place  where  they 
were  to  get  the  genuine  article,  an 
imitation  of  which  is  improperly 
sought  to  be  sold.  For  the  accom- 
plishment of  such  a  fraud  it  is  neces- 
sary in  the  first  instance  to  mislead 
the  public,  and  in  the  next  place  to 


secure  a  benefit  to  the  party  practie- 
ing  the  deception  by  preserving  his 
own  individuality.    There  are  msmy 
distinctions,    even  more  than  have 
been  stated,  between  these  two  labels. 
It  is  truly  said,  that  if  any  one  takes 
upon   himself  to   study  these  two 
labels  he  will  find  several  marks  of 
distinction.    On  the  otber  hand,  the 
colors  are  of  the  same  nature,  the 
labels  are  exactly  of  the  same  size, 
the  letters  are  arranged  precisely  in 
the  same  mode,  and  the  very  same 
name  appears  on  the  face  of  the  jars 
or  bottles  in  which  the  blacking  is 
put.   It  appears,  therefore,  to  me  that 
there  is  quite  sufficient  to  mislead 
the  ordinary  run  of  persons,  and  that 
the  object  of  the  defendant  is  to  per- 
suade the  public  that  this  new  estab- 
lishment is,  in  some  way  or  other, 
connected  with  the  old  firm  or  manu- 
facturer, and  at  the  same  time  to  get 
purchasers  to  go  to  90k  Holbom  Hill, 
and  not  to  97  High  Holbom.    I  think 
what  has  been  done  here  is  quite  cal- 
culated to  effect  that  purpose,  and 
the  defendant  must  be  restrained. 
My  decision  does  not  depend  on  any 
peculiar  or  exclusive  right  the  plain- 
tiffs have  to  use  the  names  Day  and 
Martin,  but  upon  the  fact  of  the  de- 
fendant using  those  names  in  con- 
nection with  certain  cireumstanoes, 
and  in  a  manner  calculated  to  mislead 
the  public,  and  to  enable  the  defend- 
ant to  obtain,  at  the  expense  of  Day's 
estate,  a  benefit  for  himself,  to  which 
he  is  not,  in  fair  and  honest  dealing, 
entitled.    Such  being  my  opinion,  I 
must  grant  the  ii^junction  restraining 
the  defendant  from  carrying  on  that 
deception.    He  has  the  right  to  carry 
on  the  business  of  a  blacking  manu- 
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mislead  the  pablic  and  to  secure  a  trade  intended  for  and  sup- 
posed by  purchasers  to  be  given  to  the  original  person  of  that 
name.'  And  where  the  surname  of  plaintiffs  and  defendants 
was  the  same,  and  defendants  had  been  enjoined  from  using 
the  firm  name  of  the  plaintiffs  in  such  manner  as  to  mislead 
the  public,  or  to  induce  them  to  believe  that  he  was  the  plain- 
tiffs, and  thereupon  defendant  made  a  merely  colorable  change 
in  the  arrangement  of  the  name,  which  was  still  calculated  to 
deceive  the  public,  he  was  held  guilty  of  a  contempt  in  vio- 
lating the  injunction.'  But  where  two  persons  of  the  same 
name  manufacture  the  same  article,  calling  it  by  their  names, 
the  later  manufacturer  will  not  be  enjoined  in  the  absence  of 
evidence  that  he  has  represented  his  own  article  as  that  of  the 
elder  manufacturer.' 

§  1070.  But  in  the  absence  of  fraud  or  deceit,  plaintiff  and 
defendant  both  having  the  same  surname,  equity  will  not 
enjoin  defendant  from  using  his  name  in  the  pursuit  of  his 
lawful  business,  even  though  such  use  by  defendant  results  in 
injury  to  plaintiff;  since  there  can  not,  under  such  circum- 
stances, be  a  trade  mark  in  the  surname  which  will  prevent 
defendant  from  its  use.^    So  one  may  use  his  own  name  in  de- 


fadorer  honestly  and  fairly;  he  has  a 
right  to  the  use  of  his  own  name;  I 
will  not  do  anything  to  debar  him 
irom  the  use  of  that  or  any  other 
name  calculated  to  benefit  himself  in 
iin  honest  way;  but  I  mast  prevent 
him  from  using  it  in  such  a  way  as  to 
deceive  and  defraud  the  public,  and 
obtain  for  himself,  at  the  expense  of 
tbe  plaintiffs,  an  undue  and  improper 
advantage.** 

'  Gouraud  v.  Trust,  6  Thomp.  &  G. 
133.  In  this  case  defendants  were 
))laintifrs  sons,  but  haying  a  differ- 
ent surname,  and  plaintiff  had  been 
for  many  years  engaged  in  manufac- 
turing and  telling  a  cosmetic  desig- 
nated and  labeled  as  **T.  Felix 
Gouraud*8  Oriental  Cream  and  Ma- 
gicalBeantifier.'*  Defendants  began 


the  manufacture  of  a  cosmetic  which 
they  designated  and  labeled  '*Creme 
Orientale,  by  Dr.  T.  F.  Gouraud's 
Sons**;  and  an  ii^'unction  was  al- 
lowed. 

*  Devlin  v.  Deylin.  69  N.  Y.  212, 
affirminfir  S.  C.  67  Barb.  290,  4  Hun, 
651.  But  Church,  C.  J.,  in  deliver- 
ing the  opinion,  observes  that  the 
case  '*  sails  very  close  to  the  wind,*' 
and  costs  were  denied  to  either  party 
as  against  the  other  in  the  Court  of 
Appeals. 

*  Burgess  v.  Burgess,  8  DeGex, 
M.  &  G.  896;  S.  C.  17  Eng.  L.  &  Eq. 
257.  And  see  HoUoway  v.  Hollo- 
way,  13  Beav.  209. 

*  Meneely  v.  Meneely,  1  Hun,  367  ; 
8.  C.  3  Thomp.  &  C.  540. 
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scribing  a  manufactured  article,  or  may  permit  a  company  in- 
corporated for  the  manufacture  of  the  article  to  use  that  name, 
and  such  company  will  not  be  enjoined  if  the  name  is  used  in 
connection  with  the  article  in  such  manner  as  not  to  lead  the 
public  to  believe  that  they  are  buying  the  article  manufactured 
by  plaintiff  under  the  same  name,  no  fraud  or  deceit  beings 
shown.* 

§  1071.  Theuseof  certain  lettersofthealphabet  in  connection 
with  an  article  of  sale,  which  letters  have  no  meaning  in  them- 
selves as  applied  to  the  article  in  question,  but  are  only  used 
to  designate  it  as  belonging  to  plaintiff,  when  used  for  many 
years  so  that  the  article  becomes  known  in  the  market  and 
identified  by  those  letters,  creates  such  a  trade  mark  as  entitles 
the  owner  to  relief  by  injunction  against  its  piracy.*  And  the 
use  by  plaintiff  of  a  fanciful  name,  such  as  ^'  eureka,"  applied 
to  his  wares,  whereby  they  become  generally  known  and  ac- 
quire a  favorable  reputation  in  the  market,  wiH*  entitle  him  to 
protection  in  equity  in  the  use  of  such  name.'  So  the  use  of 
the  word  "parabola"  printed  upon  packages  of  needles  manu- 
factured and  sold  by  plaintiffs,  under  which  name  their  needles 
have  acquired  a  wide  celebrity  and  an  extensive  sale,  constitutes 
such  a  trade  mark  as  to  entitle  them  to  enjoin  defendant  from 
using  the  same  word  upon  his  packages  of  needles.  And  the 
fact  that  plaintiffs  have  also  used  their  firm  name  as  manufac- 
turers in  connection  with  such  word,  instead  of  using  plaintiffs' 
name,  will  not  defeat  plaintiffs'  right  to  the  exclusive  use  of  the 
word  nor  debar  them  from  relief  by  injunction.* 

§  1072.  One  who  has  adopted  a  word  from  a  foreign  lan- 
guage to  designate  his  article  of  manufacture,  and  who  has 
spent  much  time  and  money  in  building  up  a  business  in  the 
sale  of  the  article  by  that  name,  acquires  such  a  property  in 
the  word  as  to  entitle  him  to  enjoin  its  use  by  defendant  in  his 
manufacture,  even  though  defendant  uses  it  in  connection  with 
other  words,  when  such  use  by  defendant  is  calculated  to  de- 

>  Massam  v,  Thorley's  Cattle  Food  *  Roberts  v,  Clark,  U.  S.  Ciicnit 

Co.  6  Ch.  D.  574.  Court,  Northern  District  of  Illinois, 

*  Kinahan  v,  Bolton,  15  Ir.  Ch.  75.  11  Chicago  Legal  News,  140. 
*Ford  r.  Foster,  L.  R.  7  Ch.  611. 


CHAP.  XVinJ    JKFKINGEMENT  OF  TRADE  MAKKS.  699 

edve  the  public*    So  the  nse  of  Ae  word  "original"  as  applied 
to  an  article  of  trade  by  the  original  inventor,  under  which 
nanae  it  has  been  long  ased  and  known  in  the  market,  will  en- 
title one  whose  title  is  derived  under  such  inventor  to  the  aid 
of  an  injnnction  to  restrain  other  persons  from  applying  that 
designation  to  their  manufacture.*    And  when  plaintiffs'  article 
has  long  been  manufactured  under  a  particular  name  as  the 
original  invention  of  the  kind,  defendant  who  afterward  manu- 
factures the  same  article  will  not  be  permitted  to  advertise  his 
own  as  the  only  genuine  article  of  that  kind,  and  will  not  be 
allowed  to  represent  that  plaintiffs'  article  is  spurious.' 

§  1073.    When  plaintiffs  and  their  predecessors  in  title  have  in- 
vented and  patented  a  new  article  of  manufacture,  and  have 
given  to  it  a  particular  name  descriptive  of  that  particular  sub- 
ject matter,  and  have  during  the  continuance  of  their  patent 
alone  made  and  sold  the  substance  under  that  name,  they  can 
not,  after  the  expiration  of  the  patent,  be  protected  by  injunc- 
tion restraining  another  person  from  manufacturing  the  same 
article  under  the  same  name,  there  being  no  deceit  or  misrep- 
resentation on  the  part  of  defendant  as  to  the  identity  of  tlie 
articles/     And  where  defendants'  label  which  it  is  sought  to 
enjoin  is  not  calculated  to  deceive  or  to  mislead  the  public, 
and  is  only  a  description  of  an  article  manufactured  by  defend- 
ants according  to  an  expired  patent,  they  will  not  be  enjoined; 
since  a  patentee  under  an  expired  patent  will  not  be  permit- 
tei  to  prolong  his  monopoly  by  endeavoring  to  convert  a 
description  of  the  manufactured  article  into  a  trade  mark.* 

§  1074.  A  trade  mark  can  not  exist  in  such  descriptive 
words  as  ^*  cough  remedy,"  as  applied  to  a  medical  'compound 
sold  as  a  remedy  for  coughs.  And  when,  in  such  a  case,  there 
is  nothing  in  the  general  appearance,  or  in  the  contents,  form, 
marks  or  arrangement  of  words  used  by  defendants  upon  their 
labels  which  would  lead  any  person  using  reasonable  care  and 

,    ^BSR^  V.  Gorlier.  ($1  Barb.  435.  421. 

'Cocks  V.  Chandler,  L.  R.  11  Eq.  «  Linoleum  Co.  v.  Nairn,  7  Ch.  D. 

44&  834. 

'James  v.  James,  L.  R.  13  Eq.  *  Cheavin  v.  Walker,  5  Ch.  D.  850. 


700 


INJUNCTIONS. 


[chap. 


observation  to  believe  that  defendants'  remedy  was  manufeo- 
tnred  by  plaintiffs,  or  is  the  same  as  that  sold  by  plaintifi3, 
an  injunction  will  be  denied.* 

§  1075.  V  The  nse  of  plaintiffs'  name  in  connection  with  a 
medical  preparation  manufactured  by  them  being  established, 
they  are  entitled  to  an  injunction  to  restrain  the  use  of  their 
name  by  defendant  in  connection  w^ith  his  preparation.*     So 
where  plaintiffs  and  defendants  were  manufacturers  of  black- 
ing, and  defendant  sold  his  blacking  in  bottles  which  not  only 
resembled   those  of  plaintiffs,  but  were  labeled  in  a  similar 
manner,  the  only  difference  being  that    plaintiffs'  label  de- 
scribed their  blacking  as   "  manufactured  by  Day  &  Martin," 
And  defendant's  label  described  his  as  '^  equal  to  Day  &  Mar- 
tin's," the  words  "  equal  to  "  being  printed  in  very  small  type, 
an  injunction  was  granted  ex  parte  to  restrain  defendant  irom 
using  any  labels  in  imitation  of  plaintiffs.* 

§  1076.  A  trade  mark  being  usually  something  indicative 
of  origin  or  ownership  by  adoption  or  repute,  and  something 
distinct  from  the  article  itself  which  the  mark  or  name  desig- 
nates, there  can  be  no  trade  mark  in  the  exterior  form  or 
color  of  the  article,  and  hence  no  injunction  to  protect 
plaintiff  in  the  manufacture  of  an  article  of  a  particular  form 
or  color.*  So  a  package  or  barrel  can  not,  by  reason  of  its 
peculiar  form,  dimensions,  or  shape,  independent  of  any  sym- 
bol, figure  or  device  impressed  upon  or  connected  with  it,  con- 
Btitute  a  trade  mark,  and  will  not  be  protected  by  injunction.* 


'  Gilman  r.  Hnnnewell,  122  Mass. 
139.  And  see  this  case  for  an  ex- 
tended coUection  of  authorities  upon 
the  sul^'ect  of  trade  marks. 

*  Frese  v.  Bachof,  13  Blatchf.  234. 

•  Day  p.  Binning,  C.  P.  Cooper,  489. 
^  Fairbanks  v.  Jacobus,  14  Blatchf. 

S37. 

'Moorman  v.  Hoge,  14  Int.  Rev. 
Record,  155,  U.  S.  Circuit  Court, 
District  of  California,  October  Term, 
1871;  S.  C.  2  Sawy.  78.  Sawyer.  J., 
says:  *'  1  have  examined  with  care  a 
large  number  of  cases  involving  in- 


fringements of  trade  marks,  includ- 
ing all  the  recent  cases  which  I  have 
been  able  to  find,  so  far  as  they  bear 
upon  the  question  in  hand.  It  would 
be  an  arduous  and  unprofitable  task 
to  comment  upon  them  a]l,and  I  shall 
content  myself  with  stating  briefly 
the  result  of  my  examination.  In 
every  case  there  was  a  trade  mark 
proper,  such  as  is  indicated  in  this 
opinion,  embracing  some  name, 
symbol,  figure,  letter,  form  or  device, 
cut,  stamped,  cast,  impressed  or  en- 
graved upon,  blown  into,  or  in  some 
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Nor  can  the  nse  of  a  tin  pail  with  certain  ornamental  designs, 
in  which  are  contained  articles  of  merchandise  for  sale,  be 


niaoner  attached  to  or  connected 
with  the  article  manufactured  or 
sold,  or  the  package  containing  it, 
or  the  ooyering  or  wrapping  thereof. 
When  the  yessel  containing  the  ar- 
tide  was  of  glass,  iron  or  other 
metal,  whether  of  peculiar  shape 
and  dimensions  or  not,  the  trade 
mark  proper  was  often  blown,  or 
east,  in  the  vessel,  sometimes  on  a 
shoulder,  sometimes  into  the  body  of 
the  Tesscl.  There  are  various  ways 
of  impressing  upon  or  connecting 
with  the  vessel,  package  or  article, 
the  mark,  but  there  always  was  a 
mark  in  fact,  other  than  the  shape 
or  siae  of  the  vessel,  or  package.  I 
find  no  case  where  the  vessel,  box, 
package,  or  whatever  contained  the 
article,  has  been  held  to  constitute  a 
trade  mark  by  reason  of  its  peculiar 
form  or  dimensions,  independent  of 
any  aymboi,  figure  or  device  im- 
pressed upon  or  connected  with  it 
for  a  trade  mark.  I  find  no  case 
where  the  use  of  a  package  of  pecu- 
liar form  and  dimensions  has  been 
restrained  without  having  imprinted 
upon  or  connected  with  it  some  other 
symbol,  word,  letti?r,  or  form, 
adopted  as  a  trade  mark.  There  are 
numerous  cases  where  the  use  of  a 
bottle,  or  other  vessel,  or  package, 
having  upon  it  the  device  adopted 
as  a  trade  mark,  has  been  enjoined, 
but  I  find  none  restraining  the  use 
of  the  bottle,  vessel  or  package 
without  the  device  impressed  upon 
or  connected  with  it.  A  manuscript 
eopy  of  a  recent  decree  rendered  by 
the  court  of  chancery  at  Louisville, 
Kentucky,  in  the  case  of  Wilder  r. 
Wilder,  has  been  furnished  me  by 
eomphiinant^s  counsel  as  a  case  in 


point.  But  in  that  case  the  defend- 
ants were  restrained  from  selling 
'  any  preparation  or  compound  under 
the  name  and  style  of  "  J.  B.  Wil- 
der &  Ck>/s  Stomach  Bitters,  printed, 
stamped,  or  engraved  upon  the  Jbot- 
ties,  labels,  wrappers,  covers,  boxes 
or  packages  thereof;  also  irom 
using  the  bottle  herein  exhibited 
marked  *'B  2,**  and  from  imitating 
or  causing  to  be  imitated,  in  any 
manner,  either  the  bottle  or  label  of 
the  plaintiff  herein  marked  respec- 
tively "  A  and  B." '  This  case  does 
not  appear  to  be  in  any  respect  in- 
consistent with  the  view  indicated. 
Here  was  a  trade  mark  proper  in 
connection  with  the  bottle,  and  as 
the  court  restrained  defendants  from 
selling  the  compound  in  connection 
with  the  trade  mark,  '  printed, 
stamped,  or  engraved  upon  the  bot- 
tles,* doubtless  the  complainants* 
bottles  referred  to  as  exhibits  in  that 
case  had  the  trade  mark  impressed 
upon  or  blown  into  the  bottles,  and 
this  being  so,  it  would  be  impossible 
to  use  those  bottles  without  their 
having  the  trade  mark  on  th^m,  and 
therefore  also  using  the  tnule  mark 
itself.  The  trade  mark  in  such  cases 
constitutes  a  part  of  that  parriculi<r 
bottle.  If  this  is  not  the  true  state 
of  facts,  then  the  copy  of  the  decreo 
furnished  me  does  not  show  what 
the  exact  case  is.  At  all  even  s.  it 
doeR  not  appear  to  be  an  exception 
to  the  general  rule  before  stated. 
There  ere  numerous  cases  where  the 
use  of  a  particular  bottle  or  package 
has  been  restrained,  when  the  bottle 
or  package  had  the  trade  mark  im- 
pressed upon  or  blown  into  its 
structure,  making  it  a  part  of  tne 
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reco^ized  as  a  trade  mark  so  as  to  entitle  plaintiff  to  an    in- 
terlocutory injunction.*    And  where  plaintiffs  do  not  8ho"^sv 

packa^  itself,  and  it  was  necessary 
to  include  the  particular  description 
of  bottle  in  order  to  restrain  the  use 
of  the  trade  mark  indelibly  im- 
pressed upon  it.  But,  as  before 
stated,  I  find  no  instance  where  the 
use  of  a  bottle,  vessel,  or  package  of 
a  peculiar  form  and  size  has  been 
eigoined  with  the  trade  mark  of  the 
complainant,  or  colorable  imitation 
thereof  used  upon  or  connected  with 
it  omitted.  Doubtiess  a  bottle,  ves- 
sel, or  package  of  a  peculiar  form 
may  be  used  as  auxiliary  to  the  trade 
mark  proper,  and  may  be  of  use  in 
solving  a  question  of  intent  of  a 
party  in  imitating  or  using  an  eva- 
sive simulation  of  another*s  trade 
mark.  As,  for  instance,  a  party  may 
adopt  a  trade  mark,  and  imprint  it 
upon  or  connect  it  with  the  package 
of  peculiar  shape  containing  the 
articles  of  his  manufacture.  Another 
party  might  make  a  colorable  sim- 
ulation of  the  trade  mark  so  used, 
but  so  different  as  to  render  it  doubt- 
ful upon  a  mere  inspection  of  the 
simulation  of  such  mark  alone, 
whether  it  was  intended  to  be  an 
imitation  or  not,  or  whether  it  would 
be  likely  to  mislead  the  public.  But 
if  the  imitator  should,  ui  addition 
to  this,  use  the  peculiar-shaped  pack- 
age adopted  by  the  party  entitled  to 
the  trade  mark,  and  impress  upon 
or  connect  with  it  the  simulation 
of  the  trade  mark,  all-  doubt  as  to 
the  intention  and  the  effect  would  at 
once  vanish.  In  this  view  a  pecu- 
liar package  might  be  a  valuable 
auxiliary  to  the  trade  mark,  although 
it  could  not,  of  itself  alone,  consti- 
tute a  lawful  trade  mark,  or  a  sub- 
stantive part  of  a  lawful  trade  mark. 


But  its  use  would  be  in  aiding  to 
termine  the  character  and  effect  of 
a  colorable  imitation  of  the  tracle 
mark  proper,  and   the   use  of  tlie 
imitation,  or  the  simulated    trade 
mark,  or  the  use   of  the  package 
with  such  simulation  connected  witii 
it,  would  be  the  thing  restrained.  Ixk 
this  case  there  is  no  pretense  that 
there  is  any  imitation,  or  colorable 
simulation,  of  the  marks  and  branda 
upon  the  package,  or  barrel.     The 
use  of  the  barrel  with  a  simulation 
of  the   complainants*    trade   marlc 
impressed  upon  it,  would,  doubtiess, 
be  restrained.    But  to   extend  the 
privilege   of  trade    mark  to    the 
barrel   in   question  alone,   without 
having  impressed  upon,  or  in  any 
way  connected  with  it,  any  of  the 
other   words,    symbols    or   devices 
claimed  and  used  by  the  complain- 
ants as  a  part  of  their  trade  mark, 
or   any  colorable    imitation    of  it, 
would,  in  my  judgment,  be  to  go 
further  than  any  case  heretofore  de- 
cided, and  extend  the  privileges  of 
trade  marks  to  subjects  not  recog- 
nized by  any  established  legal  prin- 
ciples  applicable    to    the    subject 
After  careful  examination    of  tiie 
question,  my  conclusion  is,  that  the 
barrel  in  question,  without  any  other 
marks,  or  symbols,  is  not,  and  that 
it  can   not  become,  a  lawful  ti-ade 
mark,  or  a  substantive  or  integral 
part  of  a  lawful  trade  mark,  and 
that  complainants  have  no  exclusive 
light  to  its  use  as  such.     The  result 
is,  that  complainants*  bill  must  be 
dismissed   with  costs,  and  it  is   sc 
ordered.'* 

'  Harrington  v,  libby,  14  Blatchd 
128. 
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any  special  right  in  respect  to  the  form,  size  or  color  of  the 
packages  in  which  their  preparation  is  put  np  for  sale,  the 
labels  upon  the  two  articles  being  sufficient  to  distingnish 
the  one  from  the  other,  even  to  a  careless  observer,  an  interloc- 
ntory  injunction  will  be  refused  as  to  snch  matters.*  Where, 
however,  taking  the  form  of  plaintiff's  packages,  the  color  of 
the  wrappers  and  papers  done  ap  with  them  and  the  form  and 
color  of  the  labels,  all  considered  together^  defendant  using 
them  for  the  purpose  of  passing  off  his  wares  as  those  of 
plaintiff,  it  would  seem  to  be  a  proper  case  for  relief  by  in- 
junction.* 

§  1077.  The  adoption  of  a  particular  brand,  the  effect  of 
which  would  be  to  mislead  the  public  by  inducing  them  to 
buy  the  goods  as  those  of  another  person,  will  not  be  permitted.* 
And  the  making  up  of  goods  in  a  form  resembling  complain- 
ant's, or  the  use  of  similar  wrappers  or  labels,  whether  the  sim- 
ilarity consists  in  size,  color,  shape,  or  general  appearance,  will 
generally  be  considered  strong  presumptive  evidence  of  piracy.* 
So  the  running  of  an  omnibus,  having  names  and  devices  sim- 
ilar to  those  of  complainants,  and  sufficiently  like  them  to  de- 
ceive the  public  and  draw  away  complainants'  business,  will  be 
restrained.*    So^  too,  the  name  of  a  hotel  is  a  trade  mark  which 


I  Frese  v.  Bachof,  18  Blatchf.  234. 

*  Frese  v.  Bachof,  14  Blatchf.  432. 

'Seizo  V,  Provezende,  1  L.  B.  Cli* 
192. 

*Croft  V,  Day,  7  Beav.  84;  Hollo- 
way  V.  HoUoway,  13  Beav.  209;  Blo- 
feld  p.  Payne,  4  B,  &  A.  410;  Frese 
9.  Bachof,  14  Blatchf.  432. 

'Knott  9.  Morgan,  2  Keen,  218. 
This  was  a  bill  filed  by  the  proprie- 
tors of  the  London  Conveyance  Com- 
pany, stating  that  the  company  was 
established  under  a  deed,  which  was 
set  forth  in  the  bill,  for  the  purpose 
of  nmning  omnibuses  between  cer- 
tain points;  that  their  omnibuses 
were  of  a  novel  and  superior  con- 
stmction;  and  that  the  defendant, 


with  the  view  and  design  of  fraudu- 
lently procuring  the  custom  of  per- 
sons who  were  in  the  habit  of  using 
the  omnibuses  of  the  plaintiffs,  began 
to  run  between  the  same  points  an 
omnibus  on  which  were  painted  the 
words  "  Conveyance  Company  "  and 
*•  London  Conveyance  Company,"  in 
such  characters  and  parts  of  the  om- 
nibus as  exactly  to  resemble  the  same 
words  on  the  omnibuses  of  the  plain- 
tiffs; that  a  star  and  garter  were,  in 
like  manner,  painted  on  the  omnibus 
of  the  defendant,  so  as  exactly  to 
«"  resemble  *^the  same  symbol  on  the 
omnibuses  of  the  plaintiffs;  and  that 
the  green  livery  and  gold  hat  bands, 
by  which  the  plaintiffs  distinguished 
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equity  will  protect  by  injunction.*  But  a  word  from  a  foreign 
language,  signifying  that  the  article  is  warranted,  being  unin- 
telligible to  purchasers,  would  seem  not  to  come  within  the 
rule.* 

§  1078.  The  general  principles  upon  which  is  founded  the 
jurisdiction  of  equity  over  the  piracy  of  trade  marks  are  like- 
wise extended  to  literary  publications,  and  an  author  or  pub- 
lisher acquires  a  right  of  property  in  the  peculiar  title  of  his 
work,  or  in  the  use  of  his  name  in  connection  therewith,  for 


the  coachmen  and  conductors  of  their 
omnibuses,  were  in  like  manner  im- 
itated by  the  defendant.  The  bill 
further  stated  that  the  plaintiffs 
served  a  notice  upon  the  defendant, 
intimating  that  an  iivjunction  would 
be  applied  for  if  the  defendant  con- 
tinued to  use  the  title  and  insignia 
by  which  the  omnibuses  of  the  plain- 
tiffs were  distinguished;  and  that, 
after  such  notice,  the  defendant  ob- 
literated from  tlie  back  of  his  onmi- 
bus  the  word  "Company,"  and 
painted  on  each  side  of  his  omnibus, 
over  the  words  "Conveyance  Com- 
pany," the  word  "Original,"  and 
between  the  words  "Conveyance" 
and  "  Company  "  the  word  "  for  "  in 
very  small  and  invisible  characters, 
so  that  there  were  then  painted  on 
the  back  of  the  defendant's  omnibus 
the  words  "London  Conveyance," 
and  on  each  side  the  words  "Origi- 
nal Conveyance  for  Company. "  The 
bill  stated  that  the  coachmen  and 
conductors  employed  by  the  defend- 
ant continued  to  wear  the  same  liv- 
ery, and  it  charged  that  such  color* 
able  imitation  of  the  name  and  title 
of  the  London  Conveyance  Company 
was  a  fraud  upon  the  plaintiffs  and 
the  public;  and  it  prayed  an  ixg'unc- 
tion.  Lord  Langdale,  Master  of  the 
Rolls,  after  disposing  of  a  prelimi- 
nazy  question,  held  as  follows :  "  The 


only  other  question  is,  whether  the 
defendant  fraudulently  imitated  the 
title  and  insignia  used  by  the  plain- 
tiffs for  the  purpose  of  injuring  them 
in  their  trade;  and,  upon  the  affidavits 
and  evidence  before  me,  I  have  not 
the  least  doubt  that  the  defendant 
did  intend  to  induce  the  public  to 
believe  that  the  omnibus  which  he 
painted  and  appointed,  so  as  to  re- 
semble the  carriages  of  the  plaintiffs, 
wasy  in  fact,  an  omnibus  belonging 
to  the  plaintiffs  and  the  other  pro- 
proprietors  of  the  London  Convey- 
ance Company.  It  is  not  to  be  said 
that  the  plaintiffs  have  any  exclusive 
right  to  the  words  "Conveyance 
Company,''  or  "  London  Conveyance 
Company,"  or  any  other  words;  but 
they  have  a  right  to  call  upon  this 
court  to  restrain  the  defendant  from 
fraudulently  using  precisely  the  same 
words  and  devices  which  they  have 
taken  for  the  purpose  of  distinguish- 
ing their  property,  and  thereby  de- 
priving them  of  the  fair  profits  of 
their  business  by  attracting  custom 
on  the  false  representation  that  car- 
riages, really  the  defendant's,  belong 
to,  and  are  under  the  management 
of  the  plaintiffs.*' 

>  Woodward  v.  Lazar,  21  Cal.  448. 

*Gout  V.  Aleploglu,  6  Beav.  69, 
notd. 
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the  Tiolation  of  which  he  may  properly  apply  to  a  court  of 
equity  for  relief  Thus,  the  publication  of  a  magazine  in  the 
name  of  one  who  has  ceased  to  authorize  it  will  be  enjoined.* 
A  distinction,  however,  is  taken  between  representing  the  work 
as  original,  although  under  the  same  title,  and  advertising  it  as 
that  of  another  author.*  And  while  the  relief  will  be  granted 
to  restrain  defendant  from  using  the  name  of  complainant's 
newspaper,  yet  it  must  clearly  appear  that  the  name  is  used  in 
sach  manner  as  to  deceive  and  mislead  the  public,  and  to  injure 
complainant  in  the  good  will  of  his  own  publication/  Bnt 
where  plaintiffs  had  long  been  the  publishers  of  a  paper  under 
the  name  of  *'The  National  Police  Gazette,"  by  which  name 
it  was  widely  and  generally  known  and  circulated  throughout 
the  country,  defendants  were  enjoined  from  publishing  or  sell- 
ing a  paper  under  the  name  of  "  The  United  States  Police  Ga- 
zette," the  words  ** Police  Gazette"  in  defendants'  paper  being 
printed  in  similar  type  to  the  same  words  in  plaintiffs'  paper,  and 
a  similar  imitation  ch^.racterizing  the  general  form,  style,  type 
and  device  of  defendants'  paper,  thereby  misleading  purchasers 
into  the  belief  that  they  were  purchasing  plaintiffs'  paper.* 

§  1079.  It  is  also  to  be  remarked  that  an  injunction  is 
proper  only  in  such  cases  as  are  clear,  or  at  least  free  from  all 
reasonable  doubt.  Thus,  where  defendant  has  sold  his  news- 
paper, with  all  the  profits,  rights  and  incidents  pertaining  to  it, 
and  afterward,  and  at  the  same  place,  begins  another  under  a 
name  somewhat  similar,  a  doubt  as  to  the  identity  of  the  two 
papers  is  sufficient  ground  for  withholding  the  relief.*  And 
the  publication  must  have  an  actual  existence  before  equity 
will  interfere,  and  one  who  has  advertised  his  intention  of  pub- 
lishing a  periodical  under  a  certain  name  does  not  thereby  ac- 
quire such  an  exclusive  right  to  that  name,  in  advance  of  pub- 
lication, as  will  entitle  him  to  an  injunction/    But  where  a 

>BeIl  V.  Locke,  8  Paige,  75;  Hoflrg  *  Matsell  v,  Flanagao,  2  Ab.  Pr. 

V.  Kirby,  8  Yes.  215;  Ohappell    r.  N.  S.  459. 

Sheud,  2  Kay  &  J.  117.  *Snowdeii  v.  Noah,  Hopk.   Ch. 

•Hogg «.  Kirby,  8  Ves.  215.  347. 

'Id.  'Maxwell  f>.  Hogg,  2  L.  R.  Ch. 

«BeU  V.  Locke,  8  Ptuge,  75.  Ap.  807. 
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song  has  been  rendered  popular  bj  being  snng  by  a  particular 
person,  its  publication  with  a  picture  of  the  singer  upon  the 
title  page,  with  a  statement  where  and  bj  whom  it  has  been 
sung,  gives  the  owner  such  rights  of  property  therein  as  will 
authorize  the  interference  of  equity  to  restrain  a  similar  publi- 
cation in  imitation  thereof,  even  though  the  words  of  the  song 
are  chans^ed.^  Nor  will  it  avail  the  defendant  that  he  has 
warned  his  servants  or  employees  to  explain  to  purchasers  that 
the  songs  are  different.* 

§  1080.  The  sale  of  one's  interest  in  a  co-partnership  car- 
ries with  it  the  good  will  of  the  business,  together  with  all  advan- 
tages that  may  pertain  to  the  firm  name  or  place  of  business. 
Hence  a  retiring  partner  will  not  be  allowed  to  renew  the  busi- 
ness under  such  a  name  as  to  imply  that  he  is  the  successor  to 
the  old  firm.'  Upon  the  formation  of  a  partnership,  a  trade 
mark  belonging  to  one  of  the  partners,  in  the  absence  of  any 
agreement  to  the  contrary,  becomes  partnership  property,*  and 
on  the  dissolution  of  the  firm,  in  the  absence  of  any  stipulation 
or  agreement,  each  of  the  partners  has  the  right  to  use  the 
mark.'  The  use,  by  new  partners  or  their  successors,  of  the 
old  trade  mark  of  a  firm,  is  not  considered  a  piracy,  since  it  is 
merely  equivalent  to  an  announcement  that  the  new  partners 
are  continuing  the  business  formerly  carried  on  by  those  whose 
name  constituted  the  trade  mark/  But  when  a  firm  of  mer- 
cantile partners  dissolves  and  each  resumes  business  for  him- 
self, one  of  such  partners  may  be  enjoined  from  using  the 
former  firm  name  upon  his  sign  in  such  manner  as  to  indicate 
the  continuance  of  the  firm.  And  the  test  in  such  cases  is, 
that  the  sign  or  mark  must  be  false  in  fact,  and  be  so  known 
to  the  person  using  it,  and  must  be  used  with  the  intention  of 
deceiving  and  be  of  such  a  character  as  to  mislead  a  person  of 
ordinary  caution.    But  the  injunction  may  be  granted  upon 

1  Chappell  9.  Sheard,  2  Kay  it  J.  887;  S.  C.  John.  174. 
117.  *  Bury  v.  Bedford,  83  L.  J.  Ch. 

'  Chappell  V.  Davidson,  2  Eay  k  J.  465. 
123.    See  S.  C.  on  appeal,  8  De  Gez,  *  Banks  «.  Gil>!ion,  34  Beav.  566. 

H.  ft  0. 1.  *  Leather  Cloth  Co.  9.   Amerioan 

•  Churton  v.  Douglas,  5  Jur.  N.  S.  Leather  Cloth  Co.  11  H.  L.  528. 
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no  other  proof  of  an  intention  to  deceive  than  arises  from  the 
fact  of  finch  false  representation  and  of  its  necessary  tendency 
to  deceive." 

§  1081.  A  corporate  name  is  re^rded  as  a  trade  mark 
and  as  snch  it  is  entitled  to  the  protection  of  a  court  of  equity. 
And  the  right  to  the  use  of  such  name  being  matter  of  record, 
equity  will  not  refuse  to  enjoin  its  improper  use  by  a  defendant 
corporation  because  the  right  has  not  been  established  at  law.* 
"Sot  does  the  jurisdiction  to  restrain  the  piratical  use  of  such 
name  rest  upon  the  insolvency  of  the  defendant.*  But  the  cor- 
poration whose  name  is  improperly  used  must  itself  be  a  party 
to  the  suit,  and  the  proceedings  can  not  be  brought  by  one  of 
its  bondholders,  unless  it  has  refused  to  proceed  after  being 
requested  so  to  do.* 

§  1082.  The  protection  extended  by  courts  of  equity  to  trade 
marks  is  not  confined  to  artificial  commodities,  or  to  such  as 
are  the  result  of  human  ingenuity  and  skill.  The  essence  of 
die  injury  consisting  in  the  fraudulent  sale  by  defendant  of 
the  goods  or  commodities  of  complainant  as  his  own,  the  vio- 
lation of  right  is  the  same,  whether  the  commodity  in  question 
lias  been  produced  by  the  hand  of  nature  or  of  man.  And 
where  the  owner  of  a  natural  product,  such  as  mineral  water, 
has  applied  to  it  a  particular  name,  under  which  name  he  has 
built  up  a  large  and  profitable  business  in  the  sale  of  the 
article,  he  is  entitled  to  an  injunction  to  protect  him  in  the 
exclusive  use  of  the  name.*  And  complainants  who  have  pur- 
chased the  spring  and  the  interest  of  the  original  owners,  who 
invented  and  adopted  the  trade  mark,  are  entitled  to  the  same 
protection  as  the  original  owners  themselves.*  And  where  one 
has  adopted  and  applied  a  particular  name,  as  ^'  Bethesda,"  to 

'  Feteiflon  v.  Hamphrey,  4  Ab.  Pr.  1  Deady's  Reports,  609. 

99i.   And  see,  M  to  the  use  by  a  con-  'Id. 

tinning  partner  of  the  old  firm  name  ^  Id. 

u  a  trade  mark  after  a  dissolution  '  Congress  Co.  v.  High  Rock  Co. 

and  the  xetiring  of  one  member  from  45  N.  T.  291 ;  S.  C.  10  Ab.  Pr.  N.  S. 

the  firm,  and  the  right  to  an  ixgaoc-  848,  reversing  S.  C.  57  Barb.  526; 

tion  in  each  case,  Hallett  0.  Comston,  Dunbar  r.  Glenn,  42  Wis.  118. 

110  Mass.  29.  •  Congress  Co.  v.  High  Rock  Co. 

'Newby    v.     Oregon    Company,  supra. 
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the  waters  of  his  spring,  under  which  they  have  become 
widely  known  as  a  valuable  commodity  and  article  of  com- 
merce, and  have  acquired  a  high  reputation  as  a  remedial 
agent  in  certain  diseases,  the  owner  of  a  spring  upon  adjacent 
premises  may  be  restrained  from  using  the  same  word  to  dis- 
tinguish the  waters  of  his  spring.*  So  the  use  of  the  word 
"  AppoUinis"  by  defendants  on  their  labels  and  bottles  for  the 
sale  of  a  particular  water,  in  connection  with  the  representa- 
tion of  a  bow  and  arrow  or  anchor  has  been  enjoined  because 


'  Dunbar  v,  Glenn,  42  WIh.  US. 
The  opinion  of  the  coart,  as  de- 
livered by  Mr.  Justice  Cole,  very 
clearly  states  the  principles  appli- 
cable to  cases  of  this  nature.  He 
says,  p.  187:  "The  learned  counsel 
for  the  defendants  insisted  that  the 
word  *6ethesda,*  as  used  by  the 
plaintiff,  denotes  the  kind,  charac* 
acter,  quality  or  utility  of  the  waters 
of  her  spring,  and  therefore  could 
not  be  a  lawful  trade  mark.  But 
we  do  not  understand  that  the  plain- 
tiff uses  or  applies  the  word  in  any 
such  sense  or  for  any  such  purpose. 
It  will  avail  little  to  resort  to  the 
original  meaning  of  the  word 
'  Bethesda  *  as  defined  by  biblical 
writers.  It  is  sufficient  to  say  that 
the  word,  as  used  by  the  plaintiff, 
does  not  describe  any  quality  of  the 
water.  It  seems  to  have  been 
adopted  to  indicate  origin  or  owner- 
ship and  to  have  a  name  by  which 
the  water  could  be  distinguished 
when  bought  and  sold  in  the  market. 
The  plaintiff  has  a  right  to  the  ex- 
clusive use  of  the  word,  when  em- 
ployed as  a  trade  mark  for  such  a 
purpose.  The  cases  cited  on  the 
brief  of  defendants'  counsel  clearly 
recognize  such  a  right.  Where  the 
trade  mark,  in  its  original  significa- 
tion or  by  association^  distinctively 


points  to  the  orijnn  or  ownership  of 
the  article  manufactured,  and  can  be 
employed  with  truth  by  other  manu- 
facturers, it  is  not  entitled  to  legal 
protection  as  a  trade  mark.  Canal 
Co.  V.  Clark,  13  Wal.  311;  Brooklyn 
White  Lead  Co.  v,  Masury,  ^^5  Barb. 
416;  Wolfe  V.  Goulard,  18  How.  Pr. 
64;  Burke  9.  Cassin,  45  Cal.  468; 
Stokes  tr.  Landgraff,  17  Barb.  606: 
Corwin  v,  Daly,  7  Boew.  222;  Caswell 
9.  Davis,  58  N.  Y.  223;  Choynski  v. 
Cohen,  39  Cal.  501;  Perry  v.  Truefitt 
6  Beav.  66.  But  this  case  does  not 
fall  within  any  of  the  exceptions 
stated  to  the  rule  in  the  above  cases. 
Here  the  plaintiff  adopted  and  ap- 
plied the  name  *  Bethesda'  to  her 
spring  to  mark  or  distinguish  the 
waters  thereof  in  the  market;  and 
she  has  the  right  to  its  exclusive  use. 
It  is  not  intended  to,  nor  does  it, 
indicate  the  quality  or  constituents 
of  the  water,  but  rather  its  origin  or 
ownership;  and  is  designed  as  a 
name  for  distinguishing  the  water, 
by  which  it  may  be  bought  and 
sold.  It  follows  from  these  views 
that  the  order  of  the  drcoit  court 
dissolving  the  injunction  must  be  re- 
versed, and  the  cause  remanded  for 
further  proceedings  aooording  to 
law." 
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of  its  resemblance  to  the  word  "  Appolinaris"  and  the  repre- 
sentation of  an  anchor  as  nsed  by  plaintiff  on  his  bottles.* 

§  1083.  While  one  who  has  been  in  the  actaal  employ  of 
a  firm  of  established  reputation  in  a  particular  business,  may, 
on  beginning  business  of  a  similar  character  on  his  own  ac- 
count, inform  the  public  that  he  has  been  in  such  employment, 
yet  if  he  uses  the  name  of  the  former  firm  in  such  manner  as 
to  mislead  persons  into  the  belief  that  he  is  carrying  on  the 
same  business,  or  a  branch  of  the  business  of  the  old  firm,  an 
injanction  will  be  allowed.*  But  in  such  case  the  court 
may,  before  granting  the  relief,  require  satisfactory  proof,  not 
only  that  defendant's  use  of  the  name  is  likely  to  mislead  the 
public,  but  that  complainant  has  warned  him  that  it  will  have 
that  effect.'  And  where  defendant  is  in  the  employ  of  plaintiff, 
who  is  the  proprietor  of  certain  medicines,  and  surreptitiously 
obtains  possessiop  of  plaintiff 's  recipes  and  copies  them,  and  af- 
ter leaving  plaintiff's  employ  uses  them  in  making  the  medicines 
and  selling  them  with  printed  directions  similar  to  plaintiff's,  an 
injunction  may  be  allowed  on  the  ground  of  breach  of  trust.* 

§  1084.  As  in  the  case  of  infringement  of  patents  or  copy- 
rights, one  whose  trade  mark  has  been  pirated  is  entitled  to 
an  account  of  the  profits  accruing  to  defendant  by  reason  of 
his  wrongful  appropriation  of  the  trade  mark.*  But  where  one 
has,  in  good  faith,  purchased  articles  bearing  a  spurious  mark, 
for  the  purpose  of  again  selling  them  in  the  course  of  trade, 
he  will  only  be  required  to  account  for  such  profits  as  may 
have  accrued  after  notice  of  the  piracy.*  And  altliough  an  in- 
junction may  be  granted,  even  where  the  scienter  is  not  proved, 
the  court  may  withhold  an  account  of  profits,  where  the  owner 
of  the  trade  mark  has  been  guilty  of  laches  in  seeking  protec- 
tion against  the  piracy.* 

>  Bnumea  9.  Somboniy  14  Blatchf.  *  Yovatt  v.  Winyard,  1  Jac.  &  W. 
380.                                                      3W. 

'Glenny  v.  Smith,  2  Dr.  ft  Sm.  'Bargress  9.  Hills,  26  Beav.  2i4; 

476 ;  Wfliiams  r.  Osborne,  13  L.  T.  Cartier  r.  Carlile,  31  Beay.  292. 

N.  S.  498.    And  see  Croft  v.  Day,  7  *Moet  v.  (Houston.  83  Beav.  578. 

Bear.  84.  ^  Haipisoii  v.  Tayl<»,  11  Jur.  N.  8. 

>  Williams  p.  Osborne,  13  L.  T.  N,  408. 
6.498. 
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II.    Pbinoiples  Goyebning  thb  Belief. 

§  1065.  The  general  doctrine  stated. 

1086.  Deception  must  be  shown. 

1087.  Fraudulent  intent  not  necessary;  partial  piracy, 

1088.  Resemblance  must  deceive  ordinary  purchasers. 

1089.  The  same. 

1090.  Colorable  imitation;  when  name  pubUci  juris. 

1091.  Representations  as  to  quality;  prospectus  of  company. 

1092.  Plaintiff's  deceit  and  misrepresentation. 
1098.  Slander  of  name  or  business. 

1094.  Fraud  on  part  of  plaintiff. 

1095.  Labels. 

1096.  Sale  of  genuine  and  original  article  not  enjoined. 

1097.  Iigunction  refused  in  cases  of  doubt. 

1098.  Promise  to  refrain  no  bar  to  injunction. 

1099.  Name  of  periodical  protected. 

1100.  Diligence  necessary. 

1101.  Limitations  upon  the  doctrine. 

§  1085.  The  fundamental  principle  governinpf  the  jurisdic- 
tion of  eqaitj  in  restraint  of  the  infringement  of  trade  marks 
is,  that  when  one  produces  an  article  of  merchandise,  calling  it 
by  a  particular  name,  and  selling  it  with  a  particular  mark,  he 
thereby  acquires  such  an  exclusive  right  to  the  use  of  that 
name  or  mark  as  entitles  him  to  restrain  all  others  from  its  use 
to  designate  articles  of  a  similar  appearance  or  kind.  And 
if  another  person  uses  such  name  or  mark,  for  the  purpose  of 
selling  goods  of  an  inferior  quality,  although  of  similar  external 
appearance,  whereby  purchasers  may  be  misled  into  the  belief 
that  they  are  buying  the  goods  of  the  original  maker,  the  in- 
jury done  to  him  is  sufficient  ground  for  relief  by  injunction.' 
To  warrant  the  exerciseof  equitable  jurisdiction,  in  these  cases, 
there  must  be,  first,  the  existence  of  a  trade  mark;  second,  the 
fact  of  an  imitation,  either  directly  or  with  such  variations  as 
are  merely  colorable;  and  third,  the  fact  that  such  imitation  is 
made  without  the  license,  or  acquiescence  of  the  owner.*  And 
courts  of  equity  in  granting  relief  by  injunction  in  this  class  of 

^  Hirst  «.  Denham,  L.  R.  14  Eq.  *  Kinahan  v.  Bolton,  15  Ir.  Ch.  75. 
542. 
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cases  proceed  upon  the  principle  that  it  is  a  fraud  upon  one 
who  has  established  a  trade  and  carried  it  on  nnder  a  given 
name  to  permitanother  to  assnme  that  name,  or  the  same  name 
yriih  a  slight  alteration,  in  such  manner  as  to  induce  persons 
to  deal  with  him,  in  the  belief  that  they  are  dealing  with  one 
who  has  given  a  reputation  to  that  name.  Where,  therefore, 
plaintiffs  have  long  been  engaged  in  a  given  locality,  under  a 
particular  name,  and  defendant  embarks  in  the  same  business 
under  substantially  the  same  name,  with  the  intention  of  de- 
ceiving purchasers  by  inducing  them  to  believe  that  it  is  plain- 
tiff's business,  and  he  does  so  deceive  them,  a  proper  case  is 
presented  for  relief  by  injunction.  But  in  such  case  it  is  prop- 
er to  confine  the  injunction  to  the  use  of  the  name  in  a  par- 
tieular^place,  since  the  tendency  to  mislead  is  largely  dependent 
upon  the  place  where  the  name  is  used/ 

§  1086.  It  seems  to  follow  necessarily  from  the  principles 
already  stated  that,  since  false  representation  is  a  principal 
ground'  for  relief  in  equity  by  injunction  against  the  piracy 
of  a  trade  mark,  when  no  false  representation  or  deceit  is  used, 
defendant  only  endeavoring,  by  his  advertisement  and  by  sell- 
ing the  article  complained  of,  to  show  to  the  public  that  the 
article  is  that  of  his  own  manufacture,  equity  will  not  inter- 
fere in  the  absence  of  any  evidence  of  persons  having  been 
misled  or  deceived  in  the  matter.*  And  when  upon  the  case 
presented  there  is  no  evidence  of  fraud  or  of  deceitful  repre- 
sentation, the  court  will  decline  to  interfere.*  Nor  will  the 
court  enjoin  unless  it  is  satisfied  that  deception  will  result 
from  the  use  by  defendants  of  the  device  or  mark  which  it  is 
Bought  to  enjoin  as  a  piracy,  or  that  there  is  a  probability  of 
such  deception,  or  unless  the  act  of  defendant  is  calculated  to 
deceive.  And  the  burden  of  proof  in  such  cases  rests  upon 
plaintiff,  and  in  the  absence  of  proof  of  such  deception  the  in- 
junction  will  be  refused.*    So,  too,  when  there  is  no  intention 

■Lee  «.  Hal^,  L.  R.  5  Ch.  155.  '  Sinsrer Manufacturing Ck).  9.  Wil- 

And  tee  this  case  as  to  the  effect  of  son,  2  Ch.  D.  4S4. 

plaintiff  defrauding  the  public  by  *  Cheavin  v.  Walker,  5  Ch.  D.  850. 

ahott  weight  aa  a  bar  to  relief  in  ^  Cope  v.  Evans,  L.  B.  18  £q.  188. 
eqoify. 
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upon  the  part  of  defendants  to  appropriate,  and  no  probability 
of  their  appropriating  plaintiff's  business,  and  the  similarity  in 
tlie  names  used  is  not  such  as  to  necessarily  lead  to  the  infer- 
ence of  any  intention  to  deceive,  and  when  there  is  no  proof  of 
actual  deception  by  the  use  of  the  name  adopted  by  defend- 
ants, although  it  somewhat  resembles  that  of  plaintiff,  the 
relief  will  be  refused.*  And  when  the  points  of  difference  be- 
tween the  two  articles  are  so  marked  and  striking  as  to  at  once 
produce  an  impression  upon  inspection  tliat  they  are  different 
productions,  an  action  for  an  injunction  can  not  be  maintained, 
since  the  court  will  not  interfere  when  the  resemblance  is  not 
such  as  will  result  in  deception.* 

§  1087.  While  actual  deception  or  a  tendency  to  deceive  in 
the  use  by  defendants  of  the  trade  mark  in  question  is,  as  is 
thus  seen,  essential  to  lay  the  foundation  for  equitable  relief^ 
it  is  not  to  be  inferred  that  an  actual  fraudulent  intent  need  be 
proven  to  warrant  the  exercise  of  the  jurisdiction.*  Indeed,  it 
may  be  laid  down  as  a  general  rule,  that  to  constitute  piracy 
of  a  trade  mark,  no  fraudulent  intent  is  necessary,  and  the  in- 
junction may  be  granted,  even  though  defendant  was  ignorant 
that  the  devices  or  symbols  used  were  the  property  of  another.* 
And  if  the  acts  complained  of  have  a  tendency  to  mislead  the 
public,  a  denial  of  fraudulent  intent  will  not  prevent  equity 
from  granting  the  relief.*  Nor  is  it  necessary  in  cases  of  this 
character  to  prove  actual  fraud  upon  the  part  of  defendant,  or 
that  the  credit  of  plaintiff  is  injured  by  the  sale  of  an  inferior 
article,  the  injury  to  plaintiff's  trade  by  loss  of  custom  being 
sufficient  ground  for  relief.  And  the  injunction  may  be 
granted,  even  though  the  persons  buying  pf  defendant  the 
goods  bearing  plaintiff's  mark  were  aware  that  they  were  not 
tiie  goods  of  plaintiff's  manufacture;  nor  is  it  necessary  to 
prove  that  persons  have  actually  been  deceived  in  baying  de- 

^  Merchant  Banking  Company  v,  ^  Milling^on  v.  Fox,  8  Myl.  ft  Cr. 

Mexchanto  Joint  Stock  Bank,  9  Ch.  838;  Rodgera  v.  Nowill,  6  Haie,  825; 

D.  560.  Coffeen  v.  Branton,  4  McLean,  516; 

>  Tallcott  9.  Moore,  1 K.  Y.  Weekly  Davis  v.  Kendall,  2  R.  I.  566. 

Dig.  485.  •  Edelaten  v.  Yick^  11  Hare,  84. 

<  Clement  v.  Maddick,  1  Gif  .  98. 
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feudanfa  goods  under  the  belief  that  they  were  plain  tiff 's, 
provided  the  reeemblance  be  snch  as  to  cause  the  one  to  be 
mistaken  for  the  other/  And  the  relief  may  be  granted, 
although  the  whole  of  the  trade  mark  does  not  appear  to  have 
been  pirated.* 

§  1088.  In  applications  for  relief  by  injunction  against  the 
piracy  of  trade  marks,  the  question  to  be  considered  is,  not 
whether  manufacturers  or  persons  skilled  in  that  particular 
bnsiness  could  distinguish  between  the  two  articles,  but 
whether  the  general  public  would  be  likely  to  be  deceived  by 
the  alleged  imitation.'  Nor  is  it  requisite  that  the  degree  of 
resemblance  should  be  snch  as  to  deceive  persons  on  seeing  the 
marks  side  by  side,  but  it  must  be  such  that  ordinary  pur- 
chasers, proceeding  with  ordinary  care,  would  be  likely  to  be 
deceived.*  And  where  the  court  is  of  opinion  that  the  use  of 
defendant's  name  or  device  on  a  literary  publication  is  not 
snch  as  to  mislead  persons  of  ordinary  intelligence  into  pur- 
chasing defendant's  publication  for  that  of  complainant's,  an 
iDJnnction  will  be  withheld.*  Nor  will  the  use  of  a  particular 
label  be  restrained  upon  the  ground  of  its  general  resemblance 
to  the  trade  mark  of  another  manufacturer,  where  defendant's 
label  differs  in  those  points  which  a  purchaser  would  be  most 
likely  to  examine  to  ascertain  whose  article  he  was  purchasing." 
Even  thongh  defendant's  trade  mark  which  it  is  sought  to  en- 


lEdelsten  r.  Edelsten,  1  DeGez» 
J.  ft  8. 185;  Braham  v.  Bustard,  11 
W.B.  1061.  In  Edelsten  v.  Edel- 
sten, plaintiff,  a  mannfacturer  of  wire 
maiked  with  an  anchor,  and  which 
bad  become  known  as  ''Anchor 
Brand  Wire,"  was  allowed  an  in- 
jonction  against  an  infringement 
oooflisting  in  the  marking  by  defend- 
ant of  his  wire  with  the  derioe  of  a 
crown  and  anchor. 

'Bnham  v.  Bustard,  11  W.  B. 
1061. 

'Shrimptcm  «•  Laight,  18  Beav. 
164.' 

*8eixo  9,  Frorezende,  L.  B.  1  Oh. 


192;  McLean  v.  Fleming,  6  Otto, 
245. 

» Bradbury  v,  Beeton,  39  L.  J.  Oh. 
N.  S.  57.  In  this  case  plaintiffs,  who 
were  the  proprietors  of  a  long-estab- 
lished weekly  comic  periodical  called 
'*  Punch,**  were  refused  an  iigunc- 
tion  against  the  publication  by  de- 
fendants of  a  riyal  publication  of  a 
similar  character  called  *' Punch  and 
Judy,**  defendants*  publication  beai^ 
icg  a  different  illustration  upon  the 
cover,  and  being  sold  at  a  different 
price. 

*  Blackwell  v.  Orabb,  86  L.  J.  Oh. 
504. 
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join  as  an  infringement  does  in  some  respects  resemble  plain- 
tift's,  yet  if  the  resemblance  is  not  such  as  to  deceive  ordinary 
purchasers  orpersonsof  ordinary  intelligence,  a  court  of  equity 
will  decline  to  interfere.*  So  when  the  differences  between  the 
two  devices  are  so  palpable  that  a  person  of  ordinary  care  and 
diligence  would  not  be  deceived,  equity  will  not  enjoin.* 

§  1089.  While  courts  of  equity  may  properly  interfere  by 
injunction  to  prevent  one  person  from  imposing  upon  or  de- 
ceiving the  customers  of  another  by  means  of  simulated  labels, 
indicia  or  advertisements,  yet  to  warrant  the  relief,  the  devices 
adopted  to  the  prejudice  of  the  earlier  business  must  be  sucli 
as  would  ordinarily  lead  persons  dealing  in  the  article  in  ques- 
tion to  suppose  defendant's  article  to  be  that  of  plaintiff.  In 
other  words,  the  resemblance  or  simulation  must  be  one  from, 
which  deception  and  imposition  may  result,  and  when  this 
does  not  appear,  an  injunction  will  not  lie.  When,  therefore, 
plaintiff  seeks  to  enjoin  defendant  from  circulating  a  printed 
book  descriptive  of  medicines  manufactured  and  sold  by  him, 
but  the  differences  between  the  two  books  are  so  great  as  to  at 
once  produce  the  impression  that  both  the  books  and  the  n\ed- 
icines  are  different,  an  injunction  will  be  denied.'  But,  while 
it  is  often  a  matter  of  great  difficulty  to  determine  what  degree 
of  resemblance  will  constitute  a  piracy,  it  is  to  be  observed  that 
the  test  is  not  whether  a  wary  and  cautious  person  would  be 
likely  to  be  misled  by  the  imitation,  but  whether  it  is  such  as 
would  deceive  the  unwary  and  careless.^  And  it  should,  at 
least,  appear  that  the  resemblance  is  such  as  to  raise  the  prob- 
ability of  mistake  on  the  part  of  the  public,  or  of  a  design  and 
purpose  on  the  part  of  the  defendant  to  deceive  the  public' 

§  1090.    Equity  does  not,  however,  require  an  exact  simi- 
larity in  the  name  or  device  used  by  defendant  as  a  condition 

^  Blackwell  «.  Wright,  73  N.  C.  *  Tallcot  v.  Moore,  6  Hnn,  106. 

810.  ^  8eizo  v,  Provezende,  L.  R.  1  Ch. 

'  Leather  Goth  Go.  v,  American  192;  Williams  «.  Spenoe,  25  How. 

Cloth  Co.  11  H.  L.  523;   opinion  of  Pr.  866. 

Wright,  J.,  in  Partridge  v.  Menck,  '  McCartney  v.  Gamhart»  45  Mo. 

How.  Ap.  Gat.  547,  affirming  S.  G.  5d3.    And  see  Filley  «.  Fassett;  44 

2  Barb.  Gh.  101.  Uo.  16& 
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of  its  interferenoe  bj  injunction  against  an  infringement  of 
plaintiff's  trade  mark,  and  a  colorable  imitation  in  the  dev^ioe 
which  requires  a  carefal  inspection  to  distinguish  it  from  the 
original,  is  sufficient  ground  for  invoking  the  aid  of  equity, 
the  relief  being  granted  when  the  similarity  is  such  as  to  mis- 
lead and  deceive  an  ordinary  purchaser  in  the  exercise  of  ordi- 
nary care  and  caution.    And  where  plaintiff  has  for  many  years 
l)een  engaged  in  the  manufacture  and  sale  of  pills,  under  a  partic- 
ular name  and  device,  and  defendant  sells  pills  under  a  name 
idem  «07ia7W,  contained  in  boxes  of  the  same  form  as  plaintiff's, 
and  with  wrappers  of  the  same  general  appearance,  the  resem- 
blanoe  between  defendant's  packages  and  those  of  plaintiff 
being  such  as  to  mislead  an  ordinary  purchaser,  an  injunction 
will  be  allowed/    And  while  it  is  true,  that  a  word  used  as  a 
trade  mark,  and  entitled  to  protection  as  such,  may  become 
piMici  juris  by  general  use,  so  as  to  disentitle  plaintiff  to 
relief  in  equity,  yet  the  test  in  determining  whether  it  has 
become  thus  public,  is,  whether  its  use  by  persons  other  than 
the  original  owner  is  calculated  to  deceive  the  public* 

§  1091.  It  is  not  every  false  statement  with  respect  to  arti- 
cles sold  which  will  constitute  such  a  grievance  as  to  warrant 
the  interference  of  a  court  of  equity,  and  a  distinction  is  to  be 
drawn  between  representations  that  the  goods  are  the  same  as 
those  of  another,  and  statements  that  they  are  in  fact  the  iden- 
tical goods  of  another  person,  when  in  reality  they  are  not. 
While,  therefore,  the  person  selling  may  represent  his  goods 
to  be  equal  to  or  the  same  as  those  of  another  dealer,  when  they 
are  inferior  in  quality,  or  different  in  kind,  or  that  he  is  the  in- 
ventor, when,  in  fact,  he  is  a  mere  imitator,  yet  if  he  does  not 
represent  his  goods  as  the  actual  manufacture  of  another, 
equity  will  not  interfere,  but  will  leave  the  parties  to  their 
remedy  at  law.*  But  the  unauthorized  publication  of  one's 
name  in  the  prospectus  of  a  company  as  one  of  its  trustees 
will  be  restrained.^ 

'McLeans.  Flemiiig*  6 Otto,  245.      Leather  aoih  Go.  11  H.  L.  523; 
'Ford  9.  Foster,  L.  R.  7  Ch.  611.      Clarke  v,  FreemaD,  11  Beav.  112. 
'Leather  Cloth  Co.  9.  American         ^  Bouth  9.  Webster,  10  Beav.  56S. 
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§  1092.    In  cases  of  interference  to  restrain  the  piracy   of 
trade  marks,  a  strict  application  is  made  of  the  rule  that    lie 
who  would  have  equity  must  do  equity.     And  if  complain- 
ant's trade  mark  contains  in  itself  any  misstatements  tending 
to  deceive  the  public,  either  as  to  the  place  where  his  goods 
are  manufactured,  or  as  to  the  quality  and  identity  of    tlie 
goods  purchased,  he  is  guilty  of  a  fraud  as  well  as  defendant, 
and  will  not  be  protected.'      So  where  plaintiffs  have  acquired, 
whatever  property  they  may  have  in  the  article  claimed  as    a 
trade  mark  by  fraudalent  and  deceitful  representations  and 
advertisements  as  to  its  origin  and  quality,  they  will  not  be 
allowed  the  aid  of  an  injunction.*    So  it  is  said  that  if  a  trade 
mark  falsely  represents  the  goods  as  patented,  there  being  no 
patent,  the  owner  is  guilty  of  such  misrepresentation  as  will 
debar  him  from  relief.'    But  if  in  such  case  a  court  of  equity 
is  in  doubt  as  to  whether  a  court  of  law  might  not  consider  the 
party  aggrieved  entitled  to  some  relief  against  defendant,  for 
having  used  his  name  in  connection  with  the  sale  of  the  article, 
the  bill  may  be  retained  until  an  action  at  law  can  be  brought 
to  determine  the  right.*    And  the  use  of  the  word  "  patent" 
as  part  of  a  trade  mark  of  goods  which  have  never  been  pat- 
ented, will  not  prevent  a  party  from  obtaining  an  injunction 
against  the  infringement  of  his  trade  mark,  if  the  woixl  has 
not  been  used  in  such  manner  as  to  deceive  and  mislead  the 
public  into  the  belief  that  the  article  was  actually  protected 
by  patent*    Thus, the  words  "  patent  thread"  may  be  used  as 
part  of  a  trade  mark  where  they  have  long  been  employed  in 
the  trade  as  a  term  of  art  to  designate  a  particular  kind  of 

^  Palmer  v.  Harris,  60  Pa.  St.  156;  *  Seabniy  v.  Giosvenor,  14  Blatehf. 

Pidding  v.  How,  8  Sim.  477;  Flavel  262. 

V.    Harrison,  10   Hare,  467;    Perry  »  Leather  Goth  Co.    v.  Americaa 

V.   Truefitt,    6    Beav.  66;   Leather  Leather  Clotli  Co.  11  H.  L.  523,  543 

Cloth    Co.    V.    Americaa   Leather  Flavel   v.  Harrison,  10  Hare,  467 

Cloth  Co.  11  H.  L.  523;    Wolfe  v.  Cheavin  v.  Walker,  5  Ch.  D.  860 

Burke,    56  N.  Y.  115,  reversingr  S.  Fairbanks  v.  Jacobus,  14  Blatchf 

C.  7  Lans.    151.     See,    also.  Part-  837. 

ridge    V.    Menck,   How.    Ap.  Cas,  *  Flavel  v.  Harrison,  10  Hare,  467. 

547,   affirming    8.  C.  2  Barb.  Ch.  •  MarshaU  «.  Boss,  L.  B.  8  £q. 

lOL  651. 
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thread,  although  it  has  never  been  patented.*  And  where  the 
deceit  or  fraud  apon  the  part  of  plaintiff,  which  is  relied  upon 
to  defeat  his  application  for  equitable  relief,  is  not  in  the 
trade  mark  itself  but  in  the  collateral  matter,  as  where  the 
trade  mark  itself  is  bonajide^  but  in  printed  circulars  issued 
bj  plaintiff  he  represents  himself  as  a  patentee  of  the  arti- 
cle, the  trade  mark  itself  containing  no  false  representation, 
plaintiff  may  still  receive  protection  by  injunction.*  So,  too, 
it  would  s^m  that  misrepresentations  upon  the  part  of  plain- 
tiff as  to  his  own  manufacture  of  goods,  if  made  after  the  com- 
mencement of  the  suit  for  injunction,  constitute  no  bar  to  the 
relief.* 

§  1093.  To  warrant  relief  by  injunction  to  prevent  the  in- 
fringement of  one's  trade  mark,  it  is  essential  that  an  infringe- 
ment of  some  actual  property  right  should  be  shown ;  and  a 
court  of  equity  will  not,  therefore,  restrain  the  publication  of 
false  statements  concerning  plaintiff's  article  upon  the  ground 
of  protecting  his  trade  mark.  Thus,  a  sewing  machine  com- 
pany, which  has  obtained  a  preminm  for  the  best  machine  ex- 
hibited at  a  fair,  can  not  enjoin  a  rival  company  from  publish- 
ing that  it  and  not  the  plaintiff  obtained  snch  premium,  since 
this  is  not  an  infringement  upon  any  property  right,  bnt  at  the 
most  the  statement  of  a  libelous  or  untruthful  matter;  and  the 
nde  is  well  established  that  equity  will  not  enjoin  a  mere  slan- 
der or  libel,  or  the  utterance  of  an  untruth.*  And  it  may  be 
asserted  as  a  general  rule  that  snch  false  representations  as 
amount  to  the  slander  of  another's  reputation  and  name,  and 
as  are  calculated  to  bring  them  into  contempt,  do  not  afford 
sufficient  foundation  for  the  interference  of  equity,  the  proper 
remedy,  if  any,  being  by  proceedings  at  law  fur  a  libel.*  So 
where  plaintiff  had  infringed  defendant's  trade  mark,  and  upon 
proceedings  being  instituted  ag  inst  him  therefor,  a  seftleinent 
was  effected  upon  his  giving  a  written  apology  with  power  to 

'  Hanhall  v,  Ross,  L.  R.  8  £q.  *•  Singer  Manufacturing  Co.  p.  The 

651.  Domestic  Co.  49  Ga.  70. 

•Ford  V.  Poster,  L.  R.  7  Ch.  611.  »  Seeley  v,  Fisher,  11  81m   582; 

*Siegert  r.   Findlater,  7  Ch.  D.  Clarke  p.  Freeman,  II  Heav.  112. 
801. 
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involved  in  doubt,  or  if  it  be  doubtful  whether  complainant 
has  such  a  legal  right  as  would  justify  an  injunction,  the  relief 
should  not  be  allowed  until  tlie  cause  is  heard  upon  pleadings 
and  proof,  or  until  complainant  has  established  his  right  at 
law.*  And,  in  general,  it  may  be  said  that  equity  will  not  in- 
terfere where  complainant's  right  is  not  clearly  established, 
especially  where  it  appears  that  both  parties  were  originally 
concerned  in  the  manufacture  of  the  article  as  copartners." 
But,  in  order  to  defeat  complainant's  right  to  appropriate  a 
particular  symbol  or  term  on  the  ground  of  its  having  been 
previously  in  common  use,  it  must  appear  that  such  use  ex- 
tended to  and  included  complainants." 

§  1098.  We  have  already  seen,  in  discussing  the  interference 
of  equity  to  prevent  the  infringement  of  patents  for  inven- 
tions, that  a  patentee,  whose  rights  have  been  infringed,  is  not 
bound  to  rely  on  the  assurances  or  promises  of  the  person 
infringing,  that  he  will  not  repeat  the  wrong,  and  that  such 
promises  constitute  no  bar  to  relief  by  injunction.*  The 
same  doctrine  prevails  in  cases  of  the  piracy  of  trade  marks, 
and  the  owner  of  a  mark  or  device  which  has  been  ille^allv 
taken  by  another  is  entitled  to  an  injunction,  notwithstanding 
defendant's  promise  to  refrain   from  continuing  the  piracy.* 

§  1099.  Equity  may  properly  interfere  by  injunction  for 
the  protection  of  a  name  or  title  applied  to  a  periodical,  or 
newspaper.'  Thus,  where  plaintiffs  were  the  proprietors  of  a 
newspaper  known  as  "  Bell's  Life,"  they  were  allowed  an  injunc- 
tion to  restrain  defendant  from  publishing  a  newspaj^er  under 
the  title  of  "  Penny  Bell's  Life,"  even  though  no  fraudulent 
intention  was  shown,  the  use  of  the  name  adopted  by  defendant 
being  likely  to  injure  plaintiffs  by  causing  purchasers  of  de- 

1  Partridgre  v.  Menck,  2  Barb.  Ch.  256. 

R.  101,  affirming  S.  C.  2  Sandf.  Ch.  *  Newman  v.  Alvord,  49  Barb  588. 

622,  affirmed  How.  Ap.   Cas.  547;  ^See  §  976,  ante. 

Spottiswoode  v.  Clark,  2  Ph.  154.  *RoQth  v.  Webster,  10  Beav.  561; 

But  in  the  latter  case  it  is  held  that  Welch  v.  Knott,  4  Kay  &  J.  747; 

defendant  may  in  the  meantime  be  Millington  r.  Fox,  3  Myl.  &  Cr.  838. 

required  to  keep  an  account.  *  Clement  t.  Maddick,  1  Gif.  98; 

*Coffeea  «.  Bronton,  5  McLean,  Prowettv.  Mortimery2  Jur.N.S.41i« 
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fendant's  paper  to  snppose  that  thej  were  bnjing  that  of  plain- 
tiff/   So  where  plaintiff  was  the  proprietor  of  a  weekly  news- 
paper called  "  The  Brittannia,"  which  he  subsequently  incor- 
porated with  another  newspaper  called  ^'  The  John  Bull,"  and 
iberesAer  issued  the  publication  under  the  title  of  ^^  The  John 
Boll  and  Brittannia,"  defendant,  who  had  been  the  printer  and 
publisher  of  plaintiff 's  paper  under  its  former  title,  was  enjoined 
from  printing  or  publishing  a  paper  called  the  ^^  True  Brittan- 
nia,"  in  imitation  and  as  a  continuation  of  plaintiff's  paper.* 
Where,  however,  upon  a  bill  to  enjoin  an  alleged  infringement 
of  a  trade  mark,  consisting  of  the  name  of  a  periodical,  pub- 
lished by  plaintiff,  if  from  the  agreed  statement  of  facts,  upon 
which  the  case  is  submitted,  it  does  not  appear  whether  the 
public  are  actually  deceived,  or  are  in  danger  of  being  deceived 
by  the  infringement  as  alleged  in  the  bill,  or  whether  plaintiff 's 
costomers  or  the  public  are  induced  to  believe  that  defendant's 
publication  is  that  of  plaintiff,  the  case  will  be  referred  to  a 
master  to  ascertain  and  report  upon  such  matters  before  any 
relief  will  be  granted.' 

§1100.  Seasonable  diligence  must  be  used  in  making  the 
application  for  relief  against  piracy  of  a  trade  mark,  and  pro- 
ceedings should  be  instituted  immediately  upon  the  discovery 
of  the  fraud.*  And  where  defendants  had  used  the  name 
which  was  sought  to  be  enjoined  for  a  period  of  more  than  nine 
years,  with  full  knowledge  on  the  part  of  complainant,  such 
delay  was  held  sufficient  ground  for  dissolving  the  injunction.^ 
And  a  delay  of  six  months  in  instituting  proceedings,  plain- 
tiff having  full  knowledge  of  all  the  circumstances,' has  been 
held  sufficient  ground  for  refusing  relief.*  But  the  person  in- 
jured may  relieve  himself  from  the  consequences  of  delay  by 
showing  that  he  had  protested  against  the  use  of  his  mark.^ 

» aement  r.  Maddick,  1  Gif.  08.  Barb.  151 ;  S.  C.  6  Ab.  Pr.  N.  S.  265. 

*Prowett  V.  Mortimer,  2  Jar.  N.  S«  *  Estconrt    v.    Estcourt   Hop  Es- 

414.  sence  Go.  L.  K.  10  Ch.  276. 

*  Osgood  9.  Allen,  1  Holmes,  185.  ^  Motley  v.  Downman,  8  Myl.  & 

^CbiHPpell   V.  Sheard,  2  Kay   ft  Or.  1;  Harrison  9.  Taylor,  11  Jur. 

J.  117.  N.S.408. 

*Amoakeag    Go.    v.    Gamer,    55 
46 
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And  the  fact  that  defendant  has  for  many  years  made  use  of 
the  trade  mark  in  question,  in  advertising  his  article  under  that 
designation,  will  not  deprive  plaintiffs  of  relief  by  injunction 
when  they  are  not  shown  to  have  acquiesced  in  such  use,  and 
when  they  have,  by  their  own  advertisements,  cautioned  the 
public  against  imposition.*  So  a  plaintiff  seeking  relief  in 
this  class  of  cases  is  justified  in  waiting  a  sufficient  length  of 
time  to  enable  him  to  procure  evidence  that  the  use  of  the 
name  or  device  in  question  by  defendant  does  actually  deceive 
the  public  b}"^  leading  them  to  believe  that  defendant's  bjisi- 
ness  is  that  of  plaintiff.* 

§  1101.  It  is  also  held  that  mere  lapse  of  time  upon  the 
part  of  plaintiff,  after  learning  of  the  infringement  of  his  trade 
mark,  will  not  of  itself  and  independent  of  other  circumstances 
deprive  him  of  relief  in  equity,  since  the  injunction  in  such 
cases  is  granted  in  aid  of  the  legal  right,  and  the  right  being 
clear,  equity  interposes  its  preventive  aid  for  its  protection.* 
And  in  proceedings  for  contempt  in  the  violation  of  an  injunc- 
tion restraining  the  use  of  a  trade  mark,  in  order  to  deprive 
plaintiff  of  his  right  to  carry  on  such  proceedings  upon  the 
ground  of  his  acquiescence,  that  acquiescence  must  be  such  as 
to  create  a  new  right  in  the  defendant.* 


III.    Parties. 

§  1102.  Agent;  alien;  tenants  in  common;  defendants. 

1103.  Assigrnee;  change  in  firm. 

1 104.  Difierent  persons  entitled  to  same  name. 

1105.  Defendants. 

• 

§  1102.  With  regard  to  the  parties  entitled  to  the  relief,  it 
is  held  that  the  owner  and  his  agent  can  not  join  in  the  action, 
although  the  agent's  name  appears  on  the  trade  mark.*    But 

>  Einahan  v.  Bolton,  15  Ir.  Ch.  75.  *  Rodgers  v,  Nowill,  3  De  Gez,  M. 

•  Lee  V.  Haley,  L.  R.  5  Ch.  155.  ft  Q.  614. 

*  Follwood  «.  Follwood,  9  Ch.  D.  ■  Delondie  v.  Shaw,  2  Sim.  237. 
176. 
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the  relief  resting  upon  the  personal  injnry  resnlting  from  the 
nse  of  complainant's  mark,  proceedings  may  be  had  against 
the  offender  wherever  he  resides,  regardless  of  the  locus  of  the 
offense.  Hence  an  alien  may  bring  the  action,  without  aver- 
ring that  the  goods  of  defendant  have  actually  been  sold  within 
the  juriediction  where  relief  is  sought*  Nor  will  the  relief 
be  refn&ed  an  alien  because  similar  relief  is  withheld  from 
aliens  in  the  country  to  which  complainant  belongs.*  Where 
the  trade  mark  is  the  property  of  several  tenants  in  common, 
the  relief  may  be  had  by  either  of  them  individually.*  And 
every  one  engaging  in  the  sale  of  the  spurious  goods  may  be 
enjoined  as  a  party  to  the  fraud.* 

§  1103.  The  property  in  a  trade  mark  being  susceptible  of 
assignment  to  anyone  who  takes  at  the  same  time  the  right  to 
manufacture  or  sell  the  particular  merchandise  to  which  the 
trade  mark  pertains,  the  assignee  may  enjoin  an  infringement 
of  the  right.*  And  where  the  mar):  thus  assigned  designates 
truly  the  place  where  the  goods  are  manufactured,  and  indi- 
cates with  a  reasonable  degree  of  certainty  their  ownership, 
the  fact  that  owing  to  changes  in  the  firm,  by  death  and 
otherwise,  the  name  on  the  label  is  not  the  exact  name  of  the 
manufacturers,  does  not  constitute  a  sufficient  objection  to  war- 
rant a  court  of  equity  in  withholding  relief,  in  the  absence  of 
any  attempt  at  deception.*  So  an  assignee  of  the  original 
manufacturer  of  a  medical  preparation,  who  has  obtained  the 
exclusive  right  to  use  the  name  given  to  such  preparation  by 
the  original  maker,  may  enjoin  an  infringement  upon  his 
right  And  in  such  case,  the  fact  that  plaintiffs  have  expended 
much  money  in  bringing  their  medicine  into  public  use  and 
have  made  its  manufacture  profitable  and  have  invested  their 

'  Taylor  9.  Carpenter,  11  Paige,  *  Dixon  v,  Gmgenheini,  2  Phil. 

202;  Collins  Co.  r.  Brown,  3  Kay  &  Legal  Gazette,  105.    And  see  Con-  • 

J.  423;  Collins  Co.  f>.  Cowen,  lb.  428.  gress  Co.  v.  High  Rock  Co.  45  N.  T. 

*  Coats  V.  Holbrook,  2  Sandf.  Ch.  291 ;  S.  C.  10  Ab.  Pr.   N.  S.  348, 
587.  reversing  S.  C.  57  Barb.  526. 

*  Dent  r.  Turpin,  2  J.  &  H.  139.  •  Dixon  v,  Grugenheim,  2  Phil. 
« Coats  9.  Holbrook,  2  Sandf.  Ch.       Legal  Gazette,  105. 

587. 
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property  in  the  business,  while  defendant  has  but  reoentlj  and 
not  extensively  engaged  therein,  and  is  seeking  to  avail  himself 
of  the  reputation  which  the  efforts  of  others  have  given  to  the 
article,  may  be  properly  taken  into  account  upon  considering 
the  application  for  the  injunction/ 

§  1104.  Where  two  persons  are  engaged  in  distinct  and 
separate  trades  at  different  places,  both  having  derived  from  a 
common  predecessor  the  right  to  use  a  particular  name  as  a 
trade  mark,  one  of  the  two  may  maintain  a  bill  in  his  own 
name  to  enjoin  a  piracy  of  his  trade  mark.* 

§  1105.  In  an  action  to  enjoin  the  infringement  of  the 
name  or  title  of  a  periodical  published  by  plaintiffs,  persons 
who  are  only  engaged  in  selling  the  infringing  publication 
may  be  joined  with  its  publishers  as  defendants,  the  acts  of 
both  parties  being  kindred  and  they  being  engaged  in  a  com- 
mon injuiy  to  plaintiffs.' 

>  Filkins  r.  Blackman,  13  Blatchf.         *  Matsell  p.  Flanagan,  2  Ab.  Pr. 
440.  N.  8.  459. 

*  Dent  9.  Tarpin,  2  John.ft  H.  139. 
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L    Natubb  and  GBoimDB  of  thb  JuBisDicnoK. 

S  1106.  Ponndatioii  of  the  relief. 

1107.  Remedy  at  law  ban  ixgandion;  iUaatrations* 

1106.  Prand  a  ground  for  relief. 

1109.  Specific  perfonnanoe. 

1110.  Ii^onctionB  against  actions  on  contract 

1111.  Railway-operating  contracts. 

1112.  Contract  of  agew^. 

1113.  Assignee  of  contzact  protected. 

1114.  Conyeyance  for  church  purposes;  sabecription  to  educational  m- 

stitaticNi. 

1115.  Gaming  contract. 

1116.  XJsurioDS  contracts. 

1117.  The  same. 

1118.  Iignnction  against  contract  pendenU  UU. 

1119.  Plaintiff  must  come  into  court  with  dean  hands;  diligence  required. 

1120.  Iignnction  in  aid  of  specific  performance, 

1121.  The  same. 

1122.  The  same  as  to  chattels. 

§  1106.  While  the  remedy  for  past  violations  of  contract  is 
to  be  songht  only  in  courts  of  law,  the  protection  of  contract 
rights  and  the  enforcement  of  specific  covenants  are  matters 
which  are  properly  cognizable  in  courts  of  eqnity.  The  juris* 
diction  by  way  of  interlocutory  injunction  to  restrain  the  vio- 
lation of  contracts  is  based  upon  the  necessity  of  protecting  the 
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legal  right,  and  is  exercised  for  the  prevention  of  irreparable 
mischief.  To  warrant  a  court  of  equity  in  interfering,  the 
contract  itself  must  be  free  from  doubt,  and  the  injury  appre- 
hended from  its  violation  must  be  of  such  a  nature  as  not  to 
be  susceptible  of  adequate  compensation  in  damages  at  law.^ 
And  a  doubt  as  to  the  correctness  of  the  construction  of  the 
contract  on  which  the  injunction  is  asked  is  sufficient  ground 
for  refusing  to  interfere."  Nor  will  an  injunction  be  allowed 
to  restrain  the  violation  of  a  contract  tainted  with  champerty 
and  maintenance.*  And  if  the  contract  is  uncertain  and  vague 
in  its  provisions,  or  is  of  an  unjust  and  oppressive  character, 
the  relief  will  be  withheld.* 

§  1107.  The  fact  that  ample  remedy  exists  at  law  for  the 
violation  of  an  agreement,  is  always  a  sufficient  objection  to  the 
interference  of  equity.*  Thus,  where  a  railway  has  been  con- 
structed under  a  contract  whose  terms  provide  for  its  construc- 
tion in  a  particular  manner,  for  the  protection  of  the  owners  of 
real  estate  over  which  the  road  passes,  the  remedy  for  violation 
of  the  agreement  is  not  by  enjoining  the  use  of  the  road  until 
the  terms  of  the  contract  are  complied  with,  but  by  an  action 
at  law  for  pecuniary  damages,  and  in  such  a  case  equity  will 
not  interfere.*  So  equity  will  not  enjoin  the  assignment  or 
transfer  of  an  attachment  bond  upon  the  ground  that  it  waa 
fraudulent  and  void  aJ>  mitioy  since  this  would  constitute  a  suf- 
ficient defense  to  an  action  at  law  upon  the  bond.^  And  where 
plaintiff  held  a  license  for  the  use  of  a  patented  invention  at  a 
certain  rate  for  each  machine  made  and  sold,  the  licensors  cov- 
enanting to  grant  no  other  licenses  at  a  less  rental  without  a 
corresponding  reduction  to  plaintiff,  and  also  reserving 
the  right  to  terminate  the  license  upon  a  given  notice  upon  the 
breach  of  any  covenants  by  the  licensee,  upon  a  bill  by  plain- 

^  Morris  C.  &  B.  Co.  v.  The  Socie-  TUbot  v.  Ford,  18  Sim.  173. 

ly,  1  Halst  Ch.  203.  •  Pusey  9.  Wright,  31  Pa.  St.  887; 

'  Id.  Elder  v.  Shaw,  12  Nev.  78;  Florence 

*6regei8on  p.  Imlay,  4  Blatohf.  Sewing  Machine  Co.  v.  Singer  Man- 

508.  nfacinring  Co.  8  Blatchf.  118. 

«Mann  v.  Stephens,  15  Sim.  879;  *  Pusey  e.  Wright,  31  Pa.  St  387. 

Eimberley  p.  Jennings,  6  Sim.  340;  *  Elder  v.  Shaw,  12  Nov.  78. 
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tiff  alleging  that  defendants  had  granted  a  license  at  a  less  rate, 
and  seeking  to  enjoin  defendants  from  giving  the  notice  requi- 
site to  terminate  the  license,  it  was  held  that  no  case  was  pre- 
sented for  an  iujanction.     In  sach  case,  the  rights  of  the  par- 
ties being  only  legal  rights,  ample  relief  might  be  had  without 
invoking  the  aid  of  a  court  of  equity.*    And  where  plaintiff  has 
entered  into  a  contract  with  defendant  to  take  charge  of  his 
plantation  for  a  term  of  years,  and  to  reside  thereon  and  have 
exclusive  control  of  its  management,  he  can  not  enjoin  defend- 
ant from  interfering  with  his  possession  and  control  of  the  prem- 
ises, since  if  defendant  violates  the  contract  relief  may  be  had 
in  damages.'     So  an  injunction  has  been  refused  which  was 
songht  to  restrain  defendants  from  suing  at  law  for  the  breach 
of  a  covenant  to  keep  premises  insured  from  fire.* 

§  1108.  Fraudulent  representations  and  oppressive  conduct 
in  obtaining  an  agreement  or  contract  frequently  afford  ground 
for  relief  in  equity  to  prevent  its  enforcement  at  law  against 
the  contracting  party  on  whom  the  fraud  was  exercised.  Thus, 
a  perpetual  injunction  has  been  granted  against  proceedings  at 
law  to  recover  an  annuity  upon  a  contract  entered  into  on  the 
strength  of  mistaken  and  false  representations  as  to  the  value 
of  certain  property.*  And  an  injunction  to  prevent  the  sale  of 
mortgaged  premises  has  been  made  perpetual  upon  proof  that 
through  the  influence  of  the  mortgagee  the  mortgagor  had,  by 
habitual  drunkenness,  become  reduced  to  a  condition  of  im- 
becility bordering  on  insanity,  the  mortgagee  being  unable  to 
show  any  valid  consideration  for  the  contract*  So  an  injunc- 
tion may  be  granted  to  prevent  an  improper  diversion  of  a  spe- 
cific fund,  out  of  which,  by  agreement  between  the  parties  upon 
sufficient  consideration,  payment  is  to  be  made  for  certain  stock 

*  Florence  Sewins^  Machine  Co.  v,  preyeut  the  violation  of  a  charter 

Singer  Manafacturing  Co.  8  Blatchf.  party  upon  a  yessel,  aa  a^^inst  a 

113.    Bat  see,  contra^  Florence  Sew-  mortgagee  with  notice  of  the  charter 

ing  Machine  Co.  v,  Qrover  &  Baker  party,  see  De  Mattos  v.  Gibson,  4  De 

a  M.  Co.  110  Mass.  1.  '  Gex  &  J.  276. 

•Seller  v.  Fairex,  23  La.  An.  397.  *Dale  v.  Roosevelt,  5  Johns.  Ch. 

*  White  V.  Warner,  2  Meriv.  459.  174. 

As  to  the  right  to  an  iigiinction  to  'Van  Horn  v.  Eeenan,  28  111.  445. 
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eubscribed.*  And  one  who  diflcoYera  or  invents  a  process  of 
manufacture  which  he  does  not  disclose  to  the  public,  has  sneh 
a  property  therein,  regardless  of  whether  the  process  is  patent- 
able, as  will  be  protected  in  equity  by  enjoining  one  who,  in 
violation  of  his  contract  and  in  breach  of  confidence,  undertakes 
to  apply  the  process  to  his  own  use  or  that  of  third  persons.* 

§  1109.     It  has  frequently  been  held  that  the  contract  con- 
cerning which  the  injunction  is  sought  must  be  ot  such   a 
nature  as  to  be  susceptible  of  specific  enforcement  by  decree, 
and  that  where  the  bill  itself  on  which  the  injunction  is 
sought  fails  to  show  such  a  contract,  the  injunction,  which  is 
intended  in  aid  of  the  general  relief  sought,  will  not  be  al- 
lowed.*   In  accordance  with  this  doctrine,  it  is  held  not  to 
be  sufficient  that  the  legal  right  under  the  contract  and  its 
violation  are  clearly  made  out,  since,  if  the  agreement  is  of 
such  a  nature  that  a  court  of  equity  can  not  enforce  specific 
performance  of  its  terms,  or  if  the  injury  is  one  for  which 
ample  redress  can  be  had  at  law,  equity   will  not  interfere.* 
So  in  the  case  of  a  contract  for  the  sale  and  delivery  of  all  the 
coal  from  defendant's  colliery  for  a  given  period  and  at  a  fixed 
price,  the  contract  being  of  such  a  nature  that  equity  can  not 
specifically  enforce  it,  it  will  not  interfere  by  injunction  to 
prevent  its  violation,  but  will  leave  the  party  aggrieved  to  his 
remedy  at  law/    The    doctrine    as    above    stated  is,  how- 
ever, by  no  means  infiexible,  and  if  the  case  presented  is  such 
that  the  negative  remedy  by  injunction  will  do  substantial 
justice  between  the  parties  by  obliging  defendant,  either  to 
carry  out  his  contract,  or  to  lose  all  benefit  of  the  breach,  and 


'  Asbe  V.  Johnson^B  Adm'r,  2  Jones 
Eq.  149. 

'Peabody  v.  Norfolk,  96  Mass. 
452.  pomplainant  in  this  case  had 
built  a  mill  and  fumisbed  it  with 
machinery  invented  by  himself  for 
manufactnring  cloth  by  a  secret  pro- 
cess. An  engineer  in  his  employ, 
who  Had  contracted  not  to  give  in* 
formation  concerning  the  machinery, 
bat  to  preserve  the  process  a  secret* 


was  ei^joined  from  violating  his  con- 
tract. 

'  Canton  Go.  v.  Northern  R.  R. 
21  Md.  888;  FotheigiU  v.  Rowland, 
L.  R.  17  Eq.  182. 

« Collins  V.  Plumb,  16  Yes.  454; 
Munroe  v.  W^ivenho  R.  Co*  11  Jur^ 
N.  S.  613. 

*  Fothergill  v.  ftowland,  L.  R.  17 
Eq.  132. 
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if  the  legal  remedy  is  inadequate  and  no  reason  of  policy  is 
shown  to  the  contrary,  equity  may  restrain  the  violation  of  a 
contract,  although  unable  to  specifically  enforce  it' 

§  1110.  Equity  may  interfere  by  injunction  to  restrain  an 
action  at  law  upon  a  contract,  such  as  a  lease,  when  such  relief 
is  necessary  to  prevent  the  instrument  being  used  contrary  to 
its  expressed  intention,  and  when  its  enforcement  would  be 
against  conscience.'  And  in  an  action  brought  to  procure  the 
correction  of  an  alleged  mistake  in  a  contract  an  injunction  has 
been  allowed  to  prevent  a  forfeiture  upon  the  contract  and  the 
bringing  suit  thereon,  upon  plaintiff  paying  into  court,  during 
the  pendency  of  the  action,  all  sums  of  money  due  from  him 
under  the  agreement* 

§  1111.  It  is  also  held  that  where  a  railway  company  is  in 
possession  of  tiie  line  of  another  company,  operating  it  under 
a  joint  contract  between  the  two  companies,  it  may  be  enjoined 
from  violating  the  agreement  by  diverting  traffic  from  plain- 
tiff's line  which,  by  the  terms  of  the  agreement,  it  is  bound  to 
carry  over  plaintiff's  road/  But  where  a  railway  company  had 
agreed  with  certain  contractors  that  they  should  work  its  line 
and  keep  its  rolling  stock  and  material  in  repair  for  a  given 
time  at  a  specified  compensation,  with  a  provision  for  termina- 
ting the  contract,  upon  notice  by  the  company,  for  a  failure  on 
the  part  of  the  contractors  to  comply  with  such  notice,  it  was 
regarded  as  a  contract  of  such  a  nature  that  equity  would  not 
interfere  by  injunction  to  restrain  the  railway  company  from 
determining  it  and  resuming  possession  of  the  line/ 

§  1112.  A  court  of  equity  will  not  interfere  by  injunction 
for  the  purpose  of  compelling  defendant  to  retain  the  plaintiff 
in  his  employ  in  the  capacity  of  an  agent,  in  accordance  with 


>  Singer  MaDofiictoring  Co.  p. 
Ufuon  Co.  6  Fish.  480;  S.  C.  1 
Holmei,  253.  See,  also,  Lumley  0. 
Wagner,  1  De  Gez,  M  ft  G.  604, 
affinning  S.  C.  5  De  G.  ft  Sm.  485, 
and  orermling  Eemble  v.  Kean,  6 
Sim.  833;  Eimberley  v.  Jennings,  6 
Sim.  340. 

*  Beads  9.  Armstrong,    Dmiy  t 


Kapier,  55;  8.  C.  7  Ir.  Ch.  375,  af- 
firming S.  C.  lb.  266. 

'Humphreys  v,  Hurtfc,  3  Hon,  &16; 
S.  C.  5  Thomp.  ft  C.  433. 

*  Wolverhampton  ft  W.  R.  Co.  v. 
London  ft  N.  W.  R.  Co.  L.  R.  16 
Eq.  433. 

*  Johnson  v.  Shrewsbary  ft  B.  R. 
Co.  8  De  Gex,  M.  ft  G.  914. 
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the  terms  of  a  contract  or  agreement  for  Buch  employment. 
And  it  affords  sufficient  ground  for  refusing  the  relief  in  sacli 
a  case,  that  the  duties  of  an  agent  are  in  the  nature  of  personal 
services,  and  as  such  are  incapable  of  being  enforced  in  equity." 

§  1113.  The  jurisdiction  of  equity  for  the  protection  and 
enforcement  of  contract  rights  is  not  limited  to  the  original 
parties  to  the  agreement,  but  may  be  exercised  in  favor  of  their 
assignees,  and  may  be  invoked  in  their  behalf  in  aid  of  pro- 
ceedings at  law.  And  where  one  has  parted  with  his  equit- 
able interest  in  a  contract  not  assignable  at  law,  he  may  be 
restrained  from  interfering  with  or  preventing  the  use  of  his 
name  by  the  assignee  in  enforcing  the  contract  by  action  at  law, 
or  from  attempting  to  dismiss  the  action." 

§  1114.  Where  real  estate  is  conveyed  to  the  trustees  of  a 
religious  association  to  be  used  as  a  place  of  worship,  in  accord- 
ance with  the  doctrines  and  forms  of  a^  particular  church,  the 
contract  may  be  protected  in  equity  by  restraining  its  violation. 
And  if  ministers  of  a  different  fSekith,  and  who  are  not  recog- 
nized by  the  church  prescribed  as  the  standard,  are  permitted 
to  officiate  in  the  church,  there  is  such  a  departure  from  the 
trust  created  bv  the  oris^inal  contract  as  to  warrant  a  court 
of  equity  in  interfering.*  And  persons  who  have  contributed 
to  a  fund  raised  by  subscription,  on  condition  that  an  educa- 
tional institution  should  be  permanently  located  at  a  speci- 
fied place,  are  entitled  to  the  aid  of  equity  to  restrain  its 
removal  from  such  place.  The  jurisdiction  in  such  case  is 
exercised  upon  the  ground  that  the  acceptance  of  the  condi- 
tions constitutes  a  contract,  the  attempted  violation  of  which 
may  be  enjoined.* 

§  1115.  In  the  case  of  a  contract  void  for  want  of  sufficient 
consideration,  as  a  note  or  bond  given  for  money  lost  at  gam- 
ing, the  defense  being  one  of  a  purely  legal  nature,  equity 
will  not  interfere  to  restrain  the  enforcement  of  judgment, 

^  Mair  v,  Himalaya  Tea  Co.  L.  B.  of  the  same  principle,  see  Chapter 

1  £q.  411.  Y,  ante. 

*  Deaver  p.  Eller,  7  Ired.  Eq.  24.  ^  Hascall  v.  Madison  Universily,  8 

'  Attorney  General    v,  Welsh,    4  Barb.  174. 
Hare,  572.    For  further  illostrations 
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where  do  defense  was  interposed  to  the  action  at  law  and  no 
excuse  is  offered  for  having  failed  to  defend.*  If,  however, 
defendant  is  prevented  by  surprise  from  asserting  his  defense 
to  an  action  upon  a  gaming  contract,  he  will  not  be  debarred 
from  relief  in  equity,  even  though  he  made  no  effort  to  obtain 
a  new  trial  in  the  action  at  law.'  If  it  is  doubtful  whether  the 
contract  on  which  a  judgment  has  been  obtained  was  given  for 
a  gaming  consideration,  and  is  therefore  void,  and  if  there  is 
also  doubt  as  to  whether  the  judgment  creditor  to  whom  the 
debt  was  transferred  took  it  under  the  belief  that  the  consider* 
ation  was  lawful,  a  preliminary  injunction  granted  against  the 
judgment  may  be  retained  until  the  facts  can  be  determined.* 
But  it  has  been  held,  under  a  statute  prohibiting  gaming,  that 
a  judgment  founded  upon  a  gaming  contract  may  be  enjoined^ 
although  the  contract  has  been  assigned  to  an  innocent  holder, 
igDorant  of  its  origin,  and  although  no  defense  was  interposed 
at  law.* 

§  1116.  Proceedings  at  law  for  the  enforcement  of  usurious 
contracts  will,  as  a  general  rule,  be  enjoined  only  upon  condi- 
tion that  the  party  aggrieved  make  actual  payment  or  tender 
of  the  amount  really  due.*  But  if  defendant  answers  without 
availing  himself  of  this  objection,  an  injunction  already 
granted  will  not  be  dissolved  where  complainant  offers  to  pay 
the  amount  actually  due.*  But  where  an  injunction  is  allowed 
to  prevent  a  sale  of  land  under  a  trust  deed,  until  the  question 
of  usury  can  be  determined,  and  a  verdict  at  law  determines 
that  tlie  contract  was  usurious,  the  injunction  should  not  be 
perpetuated  (pr  the  entire  amount,  but  only  for  that  portion 
which  is  usurious.'  While  an  injunction  may  properly  be 
allowed  against  the  sale  of  real  estate  under  a  deed  of  trust  to 

'  Giddena  v.  Lea,  8  Humph.  133;  *  Morgan     v.    Schermerhom,     1 

Jones  V.  Jones,  N.  C.  Term  R.  110.  Paige,  544;   Miller  v.  Ford,   Saxt. 

*  White  V.  Washington's  Ez'r,  5  858;  Rogers  v.  Rathbun,  IJohnaCh. 
Gnt  645.  867;  Tupper  v.  Powell,  lb.  439;  Fan- 

«    *  Nel8on*8   Adm*T  9.  Armstrong,  ning  v,  Dunham,  5  Johns.  Ch.  122; 

5  Drat.  854.  Tarpin  v.  Povall,  8  Leigh,  93. 

*  Woodson  9.  Barrett,  2  Hen.  &  M.  *  Morgan  v.  Schermerhom,  1 
80.   And  see  Skipwith  v.  Strother,  3  Paige,  544. 

Band.  214  *  Bell «.  Calhoun,  8  Giat  22. 
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Bocure  a  contract  alleged  to  be  nsiirioTiSy  until  the  qaestion 
nsnrj  can  be  determined,  or  until  the  lender  can  establish  tho 
validity  of  his  contract  at  law,  on  the  ground  that  the  proceed- 
ings being  in  paiSj  the  borrower  is  without  his  day  in  court, 
yet  if  the  usurious  contract  embraces  likewise  a  pre-existing^^ 
valid  debt,  unaffected  by  the  usurious  debt,   or    by  beings 
coupled  therewith,  a  different  rule  applies,  and  proceedings  to 
enforce  the  debt  secured  by  the  deed  of  trust  will  not  be 
restrained  for  the  purpose  of  compelling  the  obligee  in  the 
bond  to  establish  his  claim  at  law/    And  it  is  to  be  observed 
that  in  those  cases  where  preliminary  injunctions  are  granted 
to  restrain  the  enforcement  of  deeds  of  trust,  on  the  ground 
that  the  contract  to  secure  which  they  were  given  was  usu* 
rious,  the  relief  is  continued  only  until  the  question  of  usury 
can  be  determined*     If,  therefore,  the  validity  of  the  contract  is 
fully  established,  the  injunction  will  be  dissolved;  otherwise  it 
may  be  made  perpetual.' 

§  1117.  While,  as  we  have  just  seen,  equity  may  under 
some  circumstances  interfere  to  prevent  the  enforcement  of 
contracts  tainted  with  usury,  yet  if  the  cause  has  been  submit- 
ted to  a  legal  forum  and  there  decided,  a  court  of  equity  will 
not  afford  relief  against  the  judgment,  in  the  absence  of  any 
special  circumstances  of  fraud,  or  complicated  and  embarrass- 
ing facts  connected  with  the  transactions  alleged  to  be  usuri- 
ous. In  all  such  cases  it  is  a  sufficient  objection  to  the  exer- 
cise of  the  jurisdiction  that  the  usury,  if  any,  might  have  been 
urged  as  a  defense  to  the  action  at  law,  and  defendant  havinjif 
neglected  to  avail  himself  of  the  opportunity  of  defending  in 
the  legal  forum,  is  debarred  from  relief  in  equity."  If,  how- 
everj  the  remedy  at  law  is  surrounded  with  embarrassment  and 
difficulty,  the  transaction  involving  a  large  number  of  usurious 
securities,  and  being  exceedingly  complex  in  its  nature  in  con- 

>  Marks  v.  Morris,  2  Manf.  407;  Lei^h,  626. 

Bank  of  Washington  v,  Arthur,  8  '  Lindflley  v.  James,  3  Cald.  477; 

Grat  173.  Morgran  v.  England,  Wright,  Ohio^ 

*  Marks  v.  Morris,  2  Mnnf.  407;  112;  Lansing  v.  Eddy,  1  Johns.  Ch. 

Martin    9.    Lindsay's     Adm'rs,    1  49;  Buchanan  v.  Nolin,  3  Hamph« 

Leigh,  4d9;  Fitzhagh  v.  Gordon,  2  63;  McKoin  v.  Cooley,  lb.  558. 
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sequefnce  of  the  devices  resorted  to  for  the  purpose  of  conceal- 
ing the  usury,  a  conrt  of  eqnitj  may  properly  extend  its  aid 
by  injunction.* 

§  1118.  Although  equity  has  undoubted  jurisdiction  to  re- 
strain parties  from  entering  into  such  contracts,  pending  litiga- 
tion, as  may  embarrass  plaintiff  in  his  action  at  law,  yet  this 
jurisdiction  is  to  be  exercised  in  the  sound  discretion  of  the 
court,  after  weighing  the  relative  convenience  and  inconven- 
ience likely  to  result  to  the  parties.  And  where  it  is  apparent 
that  the  injury  which  would  result  to  the  plaintiff  by  refusing 
the  injunction,  as  compared  with  that  which  defendant  would 
sustain  by  its  being  granted,  is  extremely  small,  the  relief  will 
be  withheld." 

§  1119.  He  who  seeks  the  aicl  of  equity  to  enjoin  the  viola- 
tion of  an  agreement,  or  for  the  protection  of  his  contract 
rights,  must  himself  come  into  court  with  clean  hands,  and  to 
entitle  himself  to  relief  he  must  have  carried  out,  as  far  as  pos- 
sible, his  own  part  of  the  contract*  So,  too,  he  must  show  that' 
he  has  used  reasonable  diligence  in  asserting  his  rights  and  in 
demanding  their  protection,  and  unreasonable  delay  in  seeking 
the  aid  of  a  court  of  equity,  or  acquiescence  in  the  violation  of 


>  Fndnan  v.  Moody,  8  Humph.  561. 

*  Sluewsbuxy  ft  C.  R.  Co.  v. 
Shrewsbary  &  B.  R.  Co.  1  Sim.  N. 
8.410.  The  following  obeervations 
d  the  Vice  Chancellor  in*  this  case 
clearly  present  the  grounds  on  which 
relief  is  refused:  *  *  "Although 
I  am  perfectly  satisfied  of  the  au- 
ttority  of  this  court  to  issue  an  in- 
junction, not  merely  to  restrain  par- 
ties from  doing  acts,  but  also  from 
entering  into  contracts  pending  liti- 
gation that  may  embarrass  the  plain- 
tiff in  his  suit,  and  that  the  court  is 
entitled  to  do  so  whenever  it  sees 
there  is  a  fair  ground  for  litigation 
nised  by  the  plaintiff,  yet  that  right 
of  the  court  must  be  guided  by  a 
discretion  not  to  exerdse  it  where  it 
tees  that  on  the  balance  of  conven- 


ience and  inconvenience  between  in- 
terim interference  and  non  interim 
interference,  the  balance  greatly 
preponderates  in  favor  of  the  de- 
fendant and  against  the  plaintiff. 
Now,  here,  the  injury  to  the  plain- 
tiffs, in  comparison  with  the  iivjury 
to  the  defendants,  is  extremely  small. 
*  *  And,  on  the  whole,  if  the  con- 
venience and  the  inconvenience  are 
weighed  against  each  other,  the  in- 
convenience seems  to  me  to  prepon- 
derate, beyond  all  measure,  in  favor 
of  the  party  who  has  the  legal  right 
to  enter  into  any  legal  contract  he 
pleases.  That  is  the  short  ground 
on  which  I  feel  myself  bound  to  re- 
fuse the  injunction.*' 

•  Stiff  r.  Cassell,  2  Jur.  N.  S.  J548; 
Fechter  v.  Montgomery,  SS  Beav.  22. 


734  INJUNCTIONS.  [chap.  XIX. 

the  agreement  in  qnestion,  will  generally  prove  a  bar  to  the 
exercise  of  the  jurisdiction.*  Nor  will  a  court  of  equity  inter- 
fere to  compel  the  giving  up  of  a  contract  made  for  a  fraudu- 
lent purpose,  or  to  restrain  an  action  at  law  upon  it,  when 
plaintiff  himself,  tlie  obligor  in  the  contract,  was  a  participant 
in  the  fraud.'  And  where  defendant  sells  his  business  to 
plaintiffs,  agreeing  to  carry  it  on  as  superintendent  under  tlieir 
directions,  plaintiffs  can  not  enjoin  defendant  from  a  violation 
of  his  part  of  the  agreement  when  they  themselves  have  been 
guilty  of  a  deliberate  violation  of  its  terms.* 

§  1120.  To  warrant  a  court  of  equity  in  granting  an  injunc- 
tion in  aid  of  the  specific  performance  of  a  contract,  it  will 
usually  suffice  if  complainant  establishes  a  prima  facie  case 
entitling  him  to  specific  performance,  and  it  is  not  necessary 
that  it  should  conclusively  appear  that  he  will  maintain  his 
case  upon  the  final  hearing.*  And  an  injunction  to  restrain 
the  sale  of  real  estate  is  proper  in  aid  of  a  bill  to  enforce  the 
specific  performance  of  a  contract  for  its  conveyance.'  It  is  to 
be  observed,  however,  that  an  injunction  in  aid  of  specific  per- 
formance, being  merely  ancillary  to  the  main  purpose  of  the 
bill,  is  dependent  upon  that  and  must  stand  or  fall  with  the 
bill.  And  where  it  appears  that  the  contract  which  it  is 
sought  to  enforce  specifically  is  not  concluded  or  certain  in  all 
its  parts,  so  as  to  be  properly  enforced,  the  injunction  will  be 
dissolved  for  want  of  equity  in  the  bill.'  So,  too,  if  there  are 
disputes  concerning  the  rights  of  the'  parties  under  the  con- 
tract, such  disputes  involving  the  very  terms  and  obligation  of 
the  contract  itself,  an  injunction  will  be  withheld  until  the 
rights  of  the  parties  are  ascertained  and  adjusted.*  And  if, 
upon  the  case  as  made  out  by  the  bill,  complainant  is  not  en- 
titled to  a  specific  performance,  he  can  not  have  an  injunction, 

^  Powell  9.  Allarton,  4  L.  J.  Ch.  Attwood  v,  Barham,  2  Rubs.  186; 
N.  S.  91;  Maythorne  v.  Palmer,  11  Crosbie  v,  Tooke,  1  Sfyl.  ft  E.  433. 
Jur.  N.  S.  230;  Roper  v.  Williams,  1  '  Cortis  v.  Marquis  of  Bucking- 
Turn,  k  R.  18.  ham.  3  Yes.  ft  B.  168. 

*  Hamilton  v.  Ball,  2  Ir.  Gq.  191.  •  McEibbin  v.  Brown,  1  McC'art 
^  Telegi*aph  Co.  v,  McLean,  L.  R.  13. 

8  Ch.  658.  '  Brown's  Appeal,  62  Pa.  St.  17. 

*  PoweU  r.  Lloyd,  1  Y.  ft  J.  427; 
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wbich  18  merely  ancillary  to  the  principal  object  of  the  snit.* 
Thas,  where  plaintiffs  were  employed  by  a  railway  company 
as  contractors  to  build  a  part  of  its  road,  to  be  paid  in  shares 
and  debentures  of  the  company,   upon  a  bill  by  plaintiffs 
for  specific  performance,  the  court  being  of  opinion  that  it 
could  not  enforce  the  contract  upon  the  part  of  plaintiffs,  re- 
fused to  enjoin  defendant  from  transferring  the  shares  to  oth- 
ers, leaving  the  parties  to  their  remedy  at  law."     So  when  the 
agreement  in  question  is  for  the  performance  of  an  affirmative 
act,  and  irom  the  nature  of  the  contract  the  court  is  unable  to 
enforce  its  specific  performance,  it  will  not  grant  an  injunction 
agaiDst  a  breach  of  the  undertaking,  such  relief  being  merely 
ancillary  to  the  principal  relief  sought  by  the  action.* 

§  1121.  Upon  similar  principles,  it  is  held  that  an  injunc- 
tion will  not  be  granted  in  aid  of  an  action  for  specific  per- 
formance, when  the  agreement  which  it  is  sought  to  enforce 
is  60  uncertain  in  its  terms  as  not  to  be  the  subject  of  a  decree 
for  specific  performance.*  So  when  there  has  been  such  a 
departure  from  the  original  agreement  that  the  court  will  not 
decree  its  performance,  an  injunction  sought  in  aid  of  specific 
performance  will  not  be  allowed.*  And  in  an  action  by  a  pur- 
chaser to  procure  the  specific  performance  of  a  contract  for  the 
purchase  of  leasehold  property,  in  which  it  is  sought  to  restrain 
the  vendor  from  re-selling  the  property,  the  court  will  weigh 
the  considerations  of  relative  convenience  and  inconvenience  to 
the  respective  parties;  and  if  the  inconvenience  to  plaintiff  from 
refasing  appears  less  than  that  to  defendant  from  granting  the 
injunction,  it  will  not  be  allowed  in  a  doubtful  case,  and 
when  defendants  appear  likely  to  succeed  in  the  litigation  in 
the  end.* 

§  1122.    Where  plaintiff  seeks  the  specific  performance  of 
acontract  for  the  sale  of  a  chattel,  and,  upon  the  case  pres,ented, 

'  Allen  V.  Burke,  2  Md.  Ch.  534;         *  South  Yorkshire  R,  Co.  i^.  Great 

Peto  r.  Brighton  R.Co.  1  Hem.  &  M..  Northern  R.  Co,  1  Sin.  &  Gif.  324. 
468.  » Paris  Chocolate    Co.   r.  Crystal 

•  Peto  V.  Brighton  B.  Co.  1  Hem.  Palace  Co.  3  Sm.  &  Gif.  119. 
AM.4C8.  •Hadley  v.  Bank  of  Scotland,  3 

•Baldwin  9.  Society,  9  Sim.  3d3.  DeGez,  J.  &  S.  63. 
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he  is  plainly  entitled  to  a  specific  performance,  he  may  have  the 
aid  of  an  injunction  to  prevent  the  removal  of  the  chattel 
beyond  the  jurisdiction  of  the  court* 


IL    Pjbomissobt  Notes. 

§  1128.  Fraud  or  daress  a  ground  for  relief. 

1124.  Violations  of  trust;  parties. 

1125.  Effect  of  injunction  restraining  payment  of  note. 

1126.  Fraud;  undue  influence;  threats. 

1127.  Marriage  brokage;  foreign  court;  gaming. 

1128.  Set-oflF  and  insolvency. 

1129.  Failure  of  consideration;  defense  at  law;  purchase  of  vesscL 

1130.  Plaintiff  must  do  equity. 

1131.  Accommodation  paper. 

1132.  Injunction  in  behalf  of  administrator. 

1133.  Effect  of  injunction;  statute  of  limitations;  interest. 

§  1123.  The  aid  of  equity  is  sometimes  invoked  to  restrain 
the  collection  of  commercial  paper,  when  its  enforcement 
would  be  inequitable  and  against  conscience.  And  it  may  be 
asserted  as  a  rule  that  where  promissory  notes  have  been  ob- 
tained by  fraud  or  duress,  or  by  undue  influence  and  without 
adequate  consideration,  an  injunction  may  be  properly  granted 
to  restrain  their  collection,  if  in  the  hands  of  the  paj^ee.'  Thus, 
where  complainant  has  been  induced  to  give  his  notes  and  a 
mortgage,  upon  threats  of  a  prosecution  for  perjury,  which 
threats  were  utterly  groundless,  the  collection  of  the  securities 
will  be  restrained.*  So  undne  influence  exercised  upon  the 
maker  of  a  note,  who  was  a  person  of  weak  mind  and  con- 
stantly given  to  intoxication,  has  been  deemed  sufficient  ground 
lor  enjoining  a  suit  upon  the  note.^  So,  too,  fraudulent  rep- 
resentations in  the  sale  of  a  patent  right,  or  the  failare  of  the 
patent,  which  constituted  the  original  consideration  for  which 

*  Hart  V.  Herwig,  L.  B.  8  Cb.  860.      bert  v.  Brown,  17  Ala.  667;  Robinson 

*  Sackett  r.  Hillhouse,  5  Day,  551;      p.  Jefferson,  1  Del.  Ch,  244. 

Darst  p.  Brockway,  11  Ohio,  462;         'James  v.  Roberts,  18  Ohio,  548. 
James  v.  Roberts,  18  Ohio,  548;  Rem-         ^  Rembert  v.  Brown,  17  Ala.  667. 


CHAP.  XIX.]       PERTAINING  TO  OONTEACTS.  737 

tbe  notes  were  given,  has  been  held  Bnfficient  to  warrant  an 
injunction  against  their  collection/  And  an  injunction  has 
heen  allowed  to  restrain  the  collection  of  notes  procured  by  the 
payee  through  fraud  and  imposition,  and  upon  his  agreement 
to  convey  as  a  consideration  for  the  notes  an  interest  in  letters 
patent,  which  he  has  failed  to  do.' 

§  1124.  Where  one  has  received  commercial  paper  which  has 
been  entrusted  to  him  for  a  special  use  or  purpose,  and,  in  breach 
of  the  trust  reposed  in  him,  he  attempts  to  convert  the  paper 
to  a  different  use,  he  may  be  enjoined  from  any  act,  such  as 
csrryiDg  on  a  suit  at  law,  which  may  be  the  means  or  instru- 
ment of  the  violation  of  trust.'  And  the  assignees  of  such 
note,  taking  it  under  circumstances  sufficient  to  apprise  them 
of  thevfraud  or  breach  of  trust,  may  be  enjoined  from  proceed- 
ings at  law  for  its  enforcement.V  Eut  if  a  note  has  passed 
into  the  hands  of  a  bona  fide  holder  for  valuable  consideration, 
proceedings  at  law  for  its  collection  will  not  be  restrained  on 
the  ground  of  fraudulent  representations  by  the  payee  to  the 
maker.'  Nor  will  the  fact  that  a  payment  was..made-upon  the 
note  while  in  the  hands  of  the  payee,  who  assigned  it  without 
indorsing  the  payment,  warrant  an  injunction  to  restrain  pro- 
ceedings under  a  judgment  recovered  by  the  assignee  of  the 
note.' 

§  1125.  With  regard  to  the  effect  of  a  temporary  injunc- 
tion restraining  the  payment  of  a  note,  as  where  the  makers 
and  guarantor  have  been  enjoined  from  making  payment,  it 
is  held  that  the  writ  constitutes  no  bar  to  the  recovery  of  a 
judgment  upon  the  note  itself.^  But  in  no  event  should 
parties  be  enjoined  from  the  payment  of  notes  who  are  not 
made  defendants  in  the  bill,  and  an  injunction  granted  against 
such  persons  will  be  dissolved  because  of  the  non-joinder.' 

'Sadcettv.  Hillhonse,  5  Day,  551;  'Dougherty  v.  Scndder,  2  C.  E. 

Dant  0.  Brockway.  11  Ohio,  462.  Qreen,  248. 

'Bofaizisonv.  Jefferson,  1  Del.  Ch.  *Gammin8 1?.  Bentley,  5  Ark.  9. 

2i4.  *  Campbell  v.  Oilman,  26  111.  120. 

'Atiantic  Delaine  Co.  9.  Tredick,  '  Fellows  v.  Fellows,  4  Johns.  Ch. 

5  B.  1. 171.  25. 

*ld. 

4T 


738 


INJUNCTIONS. 


[chap.  XFX. 


§  1126.  Tlie  negotiation  of  commercial  paper  may  be  en- 
joined when  it  was  obtained  through  fraudulent  or  improper 
conduct,  rendering  it  against  conscience  to  enforce  it,  and 
when  there  is  danger  of  its  passing  into  the  hands  of  inno- 
cent purchasers  for  valuable  consideration  and  without  notice, 
whereby  the  maker  would  be  cut  off  from  asserting  his  defense 
at  law.'  And  undue  influence  used  in  obtaining  a  note  will 
warrant  the  court  in  enjoining  its  collection.  Thus,  in  the 
case  of  a  young  woman  who  had  just  attained  her  majority, 
and  who  was  induced  through  the  representations  of  her  rela- 
tives, with  whom  she  lived  and  by  whom  she  was  largely 
controlled,  to  give  a  promissory  note,  without  consideration 
and  in  ignorance  of  its  terms,  an  injunction  was  allowed 
against  the  enforcement  of  judgment  upon  the  note.*  So 
where  notes  have  been  inequitably  and  unjustly  extorted  from 
complainant  by  force  of  judicial  process,  issued  contrary  to  an 
express  agreement,  and  such  notes  are  without  consideration 
in  fact  or  in  law,  the  payee  may  be  enjoined  from  putting  them 
in  circulation  by  assignment  or  otherwise.* 

§  1127.  In  an  early  English  case,  upon  a  bill  to  enjoin  the 
bringing  of  any  action  upon  a  promissory  note  given  for  the 
consideration  of  marriage  brokage.  Lord  Hardwicke  enjoined 
defendant  from  assigning  or  indorsing  the  note  to  any  person, 
but  refused  to  extend  the  injunction  so  far  as  to  prevent  him 


'Hood  V.  Aston,  1  Ross.  412 
Sharp  V,  Arbuthnot,  13  Jar.  219 
Green  v.  Pledger,  8  Hare,  165 
Thurman  v.  Burt,  53  111.  129. 

•  Espey  V,  Lake,  10  Hare,  260.  "  I 
take  it  to  be  quite  clear,"  says  the 
Vice  Chancellor,  **  that  the  prindples 
of  this  court  go  to  this  extent — that, 
in  the  case  of  a  security  taken  from 
a  person  just  of  age,  living  under 
the  influence  and  in  the  house  of 
another  person,  with  a  relationship 
subsisting  between  such  other  per- 
son and  the  person  from  whom  the 
security  is  taken,  which  constitutes 
anything  in  the  nature  of  a  trust. 


or  anything  approaching  to  the  rela- 
tion of  guardian  and  ward,  or  of 
standing  in  loco  parentis  to  the 
surety,  this  court  will  not  allow  such 
security  to  be  enforced  against  the 
person  from  whom  it  is  taken,  unless 
the  court  shall  be  perfectly  sisUisfied 
that  the  security  was  given  freely 
and  Yoluntarily,  and  without  any 
influence  haying  been  exercised  by 
the  parfy  in  whose  favor  the  security 
is  made,  or  by  the  party  who  was 
the  medium  or  instrunlent  of  obtain- 
ing it" 
«Thunnan  9.  Burt,  53  lU.  129. 
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from  proceeding  at  law.'  So  an  injanction  was  allowed  to 
restrain  suits  upon  bills  of  exchange  which  had  been  declared 
void  by  the  judgment  of  a  foreign  court  having  jurisdicdon 
over  the  matter.'  And  an  interlocutory  injunction  has  been 
granted  to  restrain  the  negotiation  of  negotiable  paper  given 
for  money  lost  at  gaming.* 

§  1128.  Thef  question  of  insolvency  is  sometimes  a  con- 
trolling question  in  the  class  of  cases  under  consideration,  and 
an  injunction  may  properly  be  allowed  to  prevent  the  negoti- 
ation and  collection  of  prcfaiissory  notes  for  the  purpose  of  es- 
tablishing a  set-off  between  the  parties  when  defendants  are  in- 
solvent Thus,  where  plaintiffs  and  defendants  are  mutually 
indebted  each  to  the  other  upon  certain  promissory  notes,  but 
defendants  have  become  insolvent  and  have  stopped  payment, 
they  may  be  enjoined  from  negotiating  or  transferring  plain- 
tifis'  notes  held  by  them,  since  it  would  be  inequitable  and 
UDJust  to  permit  defendants  to  dispose  of  plaintiffs'  notes, 
leaving  their  indebtedness  to  plaintiffs  unpaid.*  So  equity  has 
jurisdiction  to  restrain  the  negotiation  of  promissory  notes 
given  for  tlie  purchase  price  of  articles  of  personal  property, 
upon  the  ground  of  fraudulent  representations  as  to  title  or 
quality,  where  both  parties  did  not  have  the  same  means  of 
information,  and  where  the  vendor  has  become  insolvent,* 
And  where  a  promissory  note  secured  by  a  chattel  mortgage  is 
given  to  one  as  trustee  for  another,  and  the  real  owner  becomes 
insolvent,  the  maker  may  maintain  a  bill  for  an  injunction  to 
restrain  die  payee  from  transferring  the  note  before  maturity 
and  from  foreclosing  the  mortga;;e,  upon  the  ground  of  failure 
of  consideration  in  the  original  transaction.* 

§  1129.  But  the  failure  of  the  consideration  upon  which  a 
note  was  given  does  not  of  itself  constitute  sufficient  ground 
for  enjoining  the  prosecution  of  an  action  thereon,  since  such 
matter  would  furnish  a  clear  defense  in  a  court  of  law,  in  which 

'Smith  9.  Aykwell,  3  Atk.  566.  720.    'See,  as  to  the  cireamstances 

'BnrrowB  v.  Jamereau,  Dick.  48.  under  which  sach  an  injunction  will 

'Lloyd  p.  Gurdon.  2  Swanst  180.  be  dissolved,  S.  C.  3  Tenn.  Ch.  352. 

^Lindsay  v.  Jackson,  2  Pai^re,  581,  *  Belohradsky  v.  Kahn,  69  III.  547 . 
'Bridges  v.  Robinson,  2  Tenn.  Gh. 
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the  question  could  be  tried  more  satisfactorily  than  in  a  court 
of  equity.*  Nor  will  equity  interfere  to  enjoin  the  transfer  of 
a  promissory  note  which  is  past  due,  and  as  to  which  the 
maker  has  a  perfect  defense  at  law.'  And  a  purchaser  of  a 
chattel,  such  as  a  vessel,  can  not  enjoin  the  negotiation  of  notes 
given  for  tlie  unpaid  purchase  money,  upon  the  ground  of 
alleged  defects  in  the  article  sold,  which,  if  they  existed  at  all, 
were  apparent  at  the  time  of  his  purchase.* 

§  1130.  In  applications  for  injunctions  against  the  nego- 
tiation of  promissory  notes  the  plaintiff  must  himself  do 
equity  before  he  is  entitled  to  relief.  And  one  who  has  bor- 
rowed money  from  a  bank  in  excess  of  tlie  amount  which  the 
bank  could  lawfully  lend  and  given  notes  and  securities  there- 
for, can  not  enjoin  the  bank  from  negotiating  such  notes  and 
securities  upon  the  ground  of  its  violation  of  the  law  in  mak- 
ing the  loan.* 

§  1131.  The  maker  of  accommodation  paper,  which  is  held 
by  a  bank  as  collateral  security  to  an  indebtedness  of  the  per- 
son for  whose  accommodation  the  notes  were  given,  can  not 
enjoin  the  collection  of  such  notes,  even  though  the  bank 
holds  other  security  for  the  indebtedness,  and  although  the 
bill  alleges  that  the  notes  were  given  upon  fraudulent  repre- 
sentations; since  the  maker  in  such  case  does  not  occupy  the 
position  of  a  surety  entitled  to  compel  a  creditor  holding  two 
funds  as  security  to  resort  to  that  one  upon  which  the  surety 
has  no  claim/ 

§  1132.  An  injunction  has  been  allowed  in  behalf  of  an 
administrator  to  restrain  the  bringing  of  actions  upon  promis- 
sory notes  which  were  indorsed  by  the  intestate  in  his  life- 
time, but  which  were  never  delivered  until  after  his  death,  and 
which  remained  his  property  at  the  time  of  his  death.* 

I  Hodgson  9.  Mrnray,  8  Sim.  288,  Han,  573;  S.  C.  4  Thomp.  ft  C.  68. 
xevening  S.  C.  2  Sim.  516.    But  see  '  Lynch  v,  Kennedy,  27  La.  An, 

Teed  v.  Marvin,  41  Mich.  216,  where  464. 

an  iiganction  was  sustained  against  ^  Elder  v.   Bonk  of  Ottawa,  12 

the  enforcement  of  notes    and   a  Ean.  288. 
mortgage  giren  ¥rithoat  considera-  *  Prout  v.  Lomer,  79  111.  831. 

tion.  *  Carr  v.  Silloway,  HI  Mass.  24. 

<Qalu8ha  v.  Flour  City  Bank,  1 
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'  §  1133.  The  granting  of  an  injunction  to  restrain  a  sale  of 
real  property  nnder  a  deed  of  tmst  secnring  the  payment  of 
promissory  notes  has  the  effect  of  suspending  the  statute 
of  limitations  npon  the  notes  themselves.'  But  as  regaids  the 
effect  of  a  transfer  or  assignment  of  a  promissory  note  after 
the  granting  of  an  injunction  against  such  transfer,  it  is  held 
that  the  assignment  is  not  absolutely  void,  but  only  void  as 
&r  as  concerns  the  rights  of  plaintiff  in  the  injunction  suit, 
and  the  assignee  holds  the  note  subject  to  such  rights.'  And 
the  fact  that  the  makers  of  promissory  notes  have  been  enjoined 
from  paying  them  to  a  claimant,  pending  a  litigation  as  to 
their  ownership,  wonld  seem  not  to  prevent  the  enforcement 
of  interest  npon  such  notes,  since,  notwithstanding  the  injunc- 
tion, the  payees  might  pay  the  money  into  court ;  and  not 
having  done  so,  they  are  properly  chargeable  with  interest' 


III.    Negativb  Contba^ots. 

§  1134.  The  remedy  analogoas  to  specific  performance. 

1135.  Relative  convenience. 

1136.  The  same. 

1137.  Certainty;  damages;  threatened  breach. 

1138.  When  covenant  controlled  by  redtala. 

1139.  Penalty  and  liquidated  damages. 

1140.  The  same. 

1141.  Present  and  reversionary  interests. 

1142.  Restrictive  covenants  in  leases. 

1143.  The  same  illostrated. 

1144.  Further  illustrations;  sub-lessee. 

1145.  Further  illustrations. 

1146.  Applications  of  the  doctrine. 

1147.  The  doctrine  as  affected  by  fraud. 

1148.  Relief  in  behalf  of  receiver. 

1149.  Lessee  of  adjoining  premises  not  entitled  tx>  injunction. 

1150.  Lessor  eigoined  from  breach  of  restrictive  covenant;  mandatory  in- 

junction. 

>  Williains  9.  Pouns,  48  Tex.  141.         *  McEnight  v.  Chauncey,  Selden's 
'  Wilhoit  V.  CasteU,  3  Baxter,  419.      Notes,  97. 
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§  1151.  The  doctrine  fariher  illustrated;  sabseqaent  lessees  of  original  lessor 
enjoined. 

1152.  Covenant  need  not  run  with  the  land. 

1153.  Restrictive  covenants  in  conveyances  of  really. 

1154.  Belief  extended  for  and  against  purchasers  and  assigns. 

1155.  Illustrations  of  the  general  doctrine. 

1156.  Construction  of  the  term  "  acljoining.** 

1157.  Relief  as  between  dififerent  purchasers. 

1158.  Damage  need  not  be  shown;  vendor  enjoined  from  breach;  change 

in  adjoining  lands. 

1159.  Diligence;  laches;  acquiescence. 

1160.  Contract  of  hiring  and  service. 

1161.  Telegraph  company;  covenant  against  imparting  information. 

1162.  Impossibility  of  specific  performance  ground  for  refusing  injunc- 

tion. 

1163.  Contracts  for  theatrical  and  operatic  performances,  former  doctrine. 

1164.  The  later  doctrine;  negative  covenant  implied. 

1165.  Negative  agreement  distinct  from  affirmative. 

1166.  Purely  negative  contract;    partners;  jurisdiction  of  court. 

§  1134.  The  remedy  by  injunction  to  prevent  the  violation 
of  negative  agreements,  or  contracts  not  to  do  a  particular 
thing,  is  closely  akin  to  the  remedy  by  way  of  specific  per- 
formance of  agreements  of  an  affirmative  nature.  In  both 
cases  the  object  sought  is  substantially  one  and  the  same,  and 
by  enjoining  the  violation  of  a  negative  contract  a  court  of 
equity  in  effect  decrees  its  specific  performance.^  Thus,  in  the 
case  of  an  author  who  has  contracted  to  write  for  a  publisher 
and  covenanted  that  he  will  not  write  for  any  other  during  the 
continuance  of  his  agreement,  an  injunction  will  be  allowed 
to  restrain  another  publisher  from  employing  him,  thus,  in 
effect,  enforcing  the  performance  of  the  contract.*  So  an  author 
who  has  sold  a  work  with  an  express  stipulation  that  he  will 
do  nothing  to  interfere  with  its  publication  may  be  enjoined 
from  publishing  another  work  upon  the  same  subject,  whose 
publication  would  hinder  and  impede  the  sale  of  the  first.* 

§  1135.  In  the  exercise  of  its  jurisdiction  by  injunction  to 
restrain  the  violation  of  contracts,  equity  looks  only  to  the 
terms  of  the  contract  itself,  and  is  not  governed  by  considera- 

»  Lumley  v.   Wagner.  1  DeGer,  "  Stiff «».  Caasell,  2  Jur.  N.  S.  348. 

M.  &  G.  604;  Stiff  v.  Cassell,  2  Jur.  *Barfield  v.  Nicholson,  2  Sim.  & 

K,  &  34a  St  1;  S.  C.  2  L.  J.Ch.  90. 
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tions  of  the  relative  convenienoe  and  inconvience  to  the  parties 

likely  to  result  from  granting  or  withholding  the  relief.     And 

if  the  contract  right  is  clearly  established  and  the  violation  is 

apparent,  tiie  agreement  being  of  such  a  nature  as  to  be  capable 

of  specific  enforcement,  an  injunction  may  be  granted  regard- 

l^s  of  the  inconvenience  to  defendants.'    Nor  will  it  avail 

against  the  granting  of  the  writ  that  the  act  complained  of  will 

be  productive  of  no  injury  to  the  complainant,  and  may  even 

be  beneficial  to  him,  since  it  is  for  him  to  say  whether  the 

agreement  shall  be  preserved,  or  whether  he  shall  permit  it 

to  be  violated.     And  the  fact  of  the  violation  of  the  contract 

being  established,  the  court  may  interfere  without  requiring 

proof  of  actual  damage.*    Nor  will  it  avail  defendant  that 

the  work  undertaken  in  violation  of  the  agreement  is  one 

of  great  public  importance,  or  that  great  inconvenience  is  likely 

to  result  to  the  public  in  case  he  is  compelled  to  perform  his 

agreement.*    Nor  will  equity  lend  its  aid  by  injunction  in  this 

dass  of  cases  when  the  covenant  in  question  is  too  vague  and 

imcertain  to  be  specifically  enforced,  but  will  leave  the  party 

aggrieved  in  such  case  to  pursue  his  remedy,  if  any,  at  law.* 

§  1136.  The  rule  as  laid  down  in  the  preceding  section  is 
to  be  accepted  with  the  qualification  that  considerations  of  the 
relative  convenience  and  inconvenience  to  the  parties  are  re- 
jected  only  when  the  covenants  themselves  are  clear  and  free 
from  doubt,  and  their  violation  is  clearly  established,  and  where 
irreparable  injury  is  likely  to  result  unless  the  breach  is  re- 
strained. But,  if  these  conditions  do  not  co-exist,  the  question 
to  be  determined  is  one  of  comparative  injury,  and  the  court 
will  be  governed  by  considerations  of  the  relative  inconvenience 
likely  to  result  to  the  parties  from  granting  or  refusing  the 

^Tipping  f>.  Eckersley,  2  Kay  &  J.  'Lloyd  r.  London  C.  &  D.  R.  Co. 

£64;  Storer  r.  Great  Western  R.  Co.  2  DeGex,  J.  &  S.  568;  Raphael  v. 

2  Y.  &  C.  C.  C.  48.  Thames  Valley  R.  Co.  L.  R.  2  Ch. 

'Dickenson   v.    Grand    Janction  147;  Foster  t?.  Birmingham  R.  Co. 

(koal  Co.  15  Beav.  270.    And  see  2  W.  R.  878. 

Ingram  p,  Morecraft,  33  Beav.  49;  *  Armstrong  v,  Courtenay,  15  Ir. 

Steward  v.  Winters,  4  Sandf.  Ch.  Ch.  138. 
587. 
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relief.*  And  upon  an  application  for  an  interlocatory  injanction 
to  restrain  a  breach  of  covenant,  if  the  question  is  involved  in 
doubty  the  burden  rests  npon  the  party  complaining  to  show 
that  the  balance  of  convenience  is  in  favor  of  granting  the 
injunction.*  But  the  relief  will  not  be  withheld  merely  because 
the  agreement  contains  other  covenants  which  are  likely  to  be 
broken  in  the  future.* 

§  1137.  Certainty  is  an  essential  element  in  the  contract 
whose  enforcement  is  sought  by  injunction,  and  where  a  cove- 
nant is  indefinite  and  uncertain  in  its  provisions,  no  injunction 
will  be  allowed/  So,  too,  it  is  usually  requisite  that  the  party 
aggrieved  should  show  some  appreciable  damage  as  the  result 
of  the  breach  of  covenant  which  he  seeks  to  restrain.  And  a 
grantee  with  covenants  of  quiet  enjoyment  will  not  be  allowed 
an  injunction  to  prevent  his  grantor  from  raising  the  level  of 
a  stream  running  through  the  premises  of  the  grantor  and  past 
those  of  the  grantee,  where  no  damages  result  from  the  act 
which  are  susceptible  of  a])preciation,  and  there  being  no  cove- 
nant against  doing  that  particular  act.*  It  is  not,  however, 
requisite  that  the  breach  of  covenant  against  which  preventive 
relief  is  sought  in  equity  should  have  been  actually  committed 
at  the  time  of  making  the  application,  and  it  is  a  sufficient 
ground  of  interference  that  defendant  insists  upon  his  right  to 
do  the  act  in  question.*  But  equity  will  not  assume  that  de- 
fendant intends  to  violate  his  covenant  and  will  not  interpose 
unless  it  is  manifest  that  a  breach  is  intended.* 

§  1138.  While  a  covenant  in  an  instrument  may,  if  ambig* 
nous,  be  controlled  by  the  recitals  in  the  same  instrument,* 
yet  if  it  contains  an  absolute  covenant  not  to  do  a  particular 
act,  such  covenant  will  not,  in  the  absence  of  any  proceedings 
to  rectify  the  agreement,  be  controlled,  by  a  recital  from  which 

>  Wilkinson  v.  Rogers,  12  W.  R.      49. 
28i.  *  Tipping  9.  Eckenley,  2  Kay^  J. 

*  Child  9.  Douglas,  5  DeOex,  M.  A      264. 

Q.  739,  reversing  S.  C.  Eay,  560.  **  Foster  v.  Birmingham  B.  Co.  2 

•  Bigby  9.  Great  Western  B.  Co.      W.  B.  378. 

15  L.  J.  Ch.  271.  *Selby  o.  Crystal  Palace  Gas  Co. 

«Low  p.  Innes,  10  Jnr.  N.  S.  1037.      30  Beav.  606. 
*Iogram  v,  Morecrafl,  83  Beav. 
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it  appears  that  the  parties  intended  that  the  act  might  be  done 
upon  payment  of  a  fixed  snm  by  way  of  liquidated  damages, 
and  an  interlocutory  injunction  will  issue  to  restrain  the  breach 
of  the  covenant*  But  the  fact  that  a  right  of  re-entry  is  re- 
served to  a  lessor  in  the  event  of  a  breach  of  covenant,  does  not 
preclude  him  from  obtaining  relief  in  equity  against  the  com- 
mission of  the  breach,  since  he  is  not  bound  to  adopt  the  rem- 
edy of  re-entry  provided  in  the  lease,  but  may  seek  relief  in  an 
equitable  forum." 

§  1139.     In  all  cases  where  a  fixed  sum  of  money  is  men- 
tioned in  the  instrument  as  payable  upon  a  breach  of  covenant, 
tlie  question  for  determination  is  whether  the  sum  named  was 
inteudol  as  a  penalty  to  secure  the  faithful  performance  of  the 
covenants,  or  whether  it  was  designed  as  an  equivalent  to  be 
paid  for  the  privilege  of  doing  the  act  forbidden.     And  where 
the  covenant  is  absolute  in  its  terms,  and  the  specified  sum  has 
been  inserted  as  a  penalty  to  insure  the  faithful  performance 
of  the  obligations  thereby  imposed,  the  payment  of  the  pen- 
alty will  not  deprive  equity  ^f  its  jurisdiction  to  restrain  the 
commission  of  the  forbidden  act.*    Upon  the  other  hand,  if  it 
is  manifest  that  the  parties  intended  that  the  particular  ^ct 
might  be  done  upon  payment  of  the  sum  specified,  the  power 
to  do  the  act  upon  payment  of  the  money  enters  into  and  forms 
a  part  of  the  contract,  and  equity  will  neither  interfere  to  pre- 
vent the  doing  of  the  act,  nor  to  grant  relief  from  the  payment 
of  the  money  agreed  upon  as  an  equivalent.^     As  illustrating 
this  distinction,  it  is  held  that  where,  a  lessee  of  lands  cove- 
nants not  to  bum  over  any  portion  of  the  premises  demised, 
imder  the  penalty  of  a  certain  fixed  sum  per  acre,  to  be  recov- 


>Bird  V,  Lake,  1  Hem.  &  M.  111. 

•Parker  v.  Whyte,  32  L.  J.  Ch, 
520;  S.  C.  1  Hem.  &  M.  167. 

*Biid9.  Lake,  1  Hem.  &  M.  Ill; 
Haidy  v,  Martin,  1  Cox,  26;  Howard 
r.  Hopkyns,  2  Atk.  871;  Fox  v. 
Scard,  S3  Beav.  327;  Sloman  v.  Wal- 
ter, 1  Bia  C.  C.  418;  French  v.  Ma- 
cale,  2  Dr.  &  War.  269;  S.  C.  1  Con. 


&  Law.  459;  Bnme  p.  Madden,  Llo. 
&  Ooo.  temp.  Plankett,  493;  Bray 
V.  Fogarty,  I.  R.  4  Eq.  544.  See 
Maxwell  v,  Mitchell,  1  Ir.  Eq.  359. 
^  Ranger  v.  Great  Western  R.  Co. 
6  H.  L.  94;  Street  v.  Rigby,  6  Ves. 
818.  And  see  Sainter  v.  Ferguson, 
IMac.  &a.  286. 
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ered  as  additional  rent  for  every  acre  burned,  he  is  not  en- 
titled to  burn  over  the  ground  upon  payment  of  the  amoant 
specified  as  liquidated  damages,  and  the  penalty  does  not  de- 
prive a  court  of  equity  of  its  jurisdiction  to  restrain  the  act.' 
But  where  the  lessee  covenants  not  to  plow  up  pasture  lands,  or, 
if  he  does,  that  he  wiU  pay  a  certain  sum  for  every  acre  plowed, 
an  injunction  will  not  be  granted  to  restrain  him  from  plow- 
ing, the  relief  being  refus^  upon  the  ground  that  the  parties 
have  themselves  fixed  the  damages  and  agreed  upon  the  price 
to  be  paid  for  doing  the  act' 

§  1140.  It  is  to  be  observed,  however,  that  the  use  of  the 
terms  ^^  penalty  "  and  ^^  unliquidated  damages"  in  the  instru- 
ment, is  not  necessarily  conclusive  as  to  the  interpretation 
which  shall  be  put  upon  it,  and  the  sum  so  reserved  may  be 
held  to  be  liquidated  damages,  although  called  a  penalty  in  the 
covenant,  and  vice  versa.*  But  where  the  covenant  is  in  its 
nature  a  continuing  one,  and  the  sum  specified  as  payable  upon 
the  breach  is  to  be  recovered  in  the  reserved  rent,  it  is  regarded 
in  equity  as  a  penalty  and  not  as  liquidated  damages.^  But 
the  fact  that  the  sum  specified  in  the  lease  as  payable  upon  the 
breach  of  the  covenant  may  be  largely  in  excess  of  the  real 
damage,  will  not  of  itself  render  the  sum  so  reserved  a  penaltj-, 
since  it  will  be  construed  as  an  increased  rent  fixed  by  the  par- 
ties to  be  paid  during  the  remainder  of  the  term.* 

§  1141.  The  question  whether  relief  by  injunction  shall 
be  granted  against  a  breach  of  covenant  is  sometimes  deter- 
mined by  the  relation  which  the  party  aggrieved  sustains  to  the 
premises,  as  whether  he  is  actually  in  possession,  with  a  right 
to  the  present  enjoyment  of  the  property,  or  whether  his  in- 
terest is  that  of  a  remainder-man  or  reversioner.  And  while 
the  party  seeking  specific  performance  of  a  covenant,  if  actually 
in  possession,  is  entitled  to  the  protection  of  equity  in  the  en- 
joyment of  the  property  according  to  his  covenant,  yet  if  he  be 

>  French  «.  Macale,  2  Dr.  ft  War.  414;  S.  C.  2  Con.  &.  Law.  165;  Bird 

269.  V.  Lake,  1  Hem.  &  M.  111. 

•  Woodward  v.  Gyles,  2  Vem.  119;  *  French  r.  Macale,  2  Dr.  &  War. 
Rolfe  V.  Patterson,  2  Bit).  P.  C.  436.  269;  S.  C.  1  Con.  &  Law.  459. 

*  Qerrard  tf.  O'Beilly,  3  Dr.  ft  War.  •  Woodward  v.  Gyles,  2  Vern.  119. 
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entitled  only  in  remainder  or  reversion,  some  special  damage  by 
reason  of  the  breach  must  be  shown  before  a  court  of  equity  will 
interfere.*  Thus,  where  premises  are  demised  upon  condition 
that  they  shall  be  used  only  for  dwelling  purposes,  and  that  no 
trade  or  business  of  any  nature  shall  be  carried  on  upon  the 
premises,  the  remainder-man,  who  files  a  bill  for  relief  against  a 
breach  of  the  covenant,  the  tenant  for  life  refusing  to  interfere, 
will  not  be  allowed  an  injunction  where  he  fails  to  show  some 
special  and  material  damage  as  the  result  of  the  infraction.* 
Although  if  the  lessee  were  carrying  on  a  grossly  noxious  or 
offensive  trade,  it  would  seem  that  relief  might  be  allowed  the 
remainder-man.' 

§  1142.    Courts  of  equity  are  frequently  called  upon  to  pre- 
vent by  injunction  the  violation  of  negative  covenants  annexed 
to  leases,  and  thus  indirectly  to  enforce  specific  performance 
of  the  contract  for  the  benefit  of  the  lessor.    Thus,  where 
premises  are  leased  under  an  express  covenant  on  the  part  of 
the  tenant  that  he  will  not  convert  meadow  land,  an  injunction 
will  be  allowed  to  prevent  him  from  breaking  up  meadow  land 
for  the  purpose  of  building,  the  relief  being  granted  expressly 
because  of  violation  of  covenant,  and  not  upon  the  ground  of 
waste.*    So  where  there  is  a  devise  of  realty  to  successive  ten« 
ants  for  life  with  a  restriction  against  mowing  the  premises,  an 
injunction  may  be  had  to  prevent  mowing  in  violation  of  the 
restriction.*     A.nd  where  a  lessee  is,  by  the  terms  of  his  lease, 
restricted  to  a  particular  use  of  the  demised  premises,  equity 
will  restrain  him  from  any  other  use  of  them,  even  though  no 
irreparable  injury  be  shown  to  result  from  such  breach  of  cove- 
nant   The  interference  in  such  case  is  based  upon  the  ground 
that,  while  there  is  a  remedy  at  law  for  breach  of  the  covenant 
on  the  part  of  the  lessee,  a  new  suit  would  have  to  be  brought 
d^ly  for  each  daily  repetition  of  the  offense,  and  an  injunction 
IB  therefore  necessary  to  prevent  a  multiplicity  of  suits,  as  well 

*  Johnstone  p.  Hall,  2  Kay  &  J.  <De  Wilton  v,  Saxon,  6  Ves.  106. 

414.  •  Blagrave  v,  Blagrave,  1  DeG.  & 

fji  Sm.  252. 

•Id. 
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as  on  the  ground  of  the  great  difficulty,  in  estimating  damages 
at  law  for  such  a  grievance.* 


1  Steward  v.  Winters,  4  Sandf.  Ch. 
587.    This  was  a  bill  by  a  lessor  to 
restrain  his  lessee  from  asing  the 
premises  demised  as  an  aaction  store, 
the  lease  containing  a  covenant  that 
the  store  should  be  **  occupied  by  the 
regular  dry  goods  jobbing  business, 
and  for  no  other  kind  of  business/' 
A  motion  to  dissolve  the  iigunction 
was  denied,  Sanford,  Vice  Chancellor, 
observing  as  follows:    *    *    *    **  It 
is  said  that  the  remedy  at  law  for 
damages  is  adequate,  and  that,  so 
far  from  there  being  an  irreparable 
injury  by  the   continuance  of  the 
breadi  of  this  covenant,  it  is  shown 
there  can  be  no  ixgury  at  all.    I  ap- 
prehend that  we  are  not  to  regard 
this  subject  in  the  manner  indicated 
by  the  latter  proposition.    The  owner 
of  land,  selling  or  leasing  it,  may  in- 
sist upon  just  such  covenants  as  he 
pleases  touching  the  use  and  mode 
of  enjoyment  of  the  land ;  and  he  is 
not  to  be  defeated  when  the  covenant 
is  broken,  by  the  opinion  of  any  num- 
ber of  persons,  that  the  breach  occa- 
sions him  no  substantial  irgury.    He 
has  a  right  to  define  the  injury  for 
himself,^and  the  party  contracting 
with  him  must  abide  by  the  definition. 
In  the  case  of  the  bakery  in  1  Yesey 
&  Beames,  hereafter  cited,  I  have  no 
doubt  a  great  many  witnesses  might 
have  been  found  who  would  have 
testified  that  the  bakery  was  not  an 
annoyance  to  them,  or  to  any  but 
over-sensitive  persons.    And  in  Hills 
9,  Miller,  3  Paige,  254,  the  ii^'ury  to 
the  complainant,   if  tested  by  the 
opinions  of  witnesses,  would  scarcely 
have  resulted  in  even  nominal  dama- 
ges, in  an  action  at  law.  Itisnotneces- 


sary  that  the  act  complained  of  should 
amount  to  a  nuisance  in  law,  either 
public  or.  private.    Nor  is  the  court 
to  enter  into  a  comparison,  and  per- 
mit a  tenant  to  carry  on  some  trades 
as  less  offensive  than  others,  where 
the  covenant  prohibits  the  former. 
(Per  Lord  Eldon,  in  Macher  p.  The 
Foundling  Hospital,  1   Yes,    &  B. 
188.)    So  far  as  the  injury  is  concern- 
ed, it  is  therefore  unnecessary  for  the 
complainant  to  establish  that  it  will 
be  irreparable;  or  on  a  continuing 
covenant  that  it  will  be  substantially 
ii^'urious.    The  question  remains,  is 
there  an  adequate  remedy  at  law? 
In  the  first  place,  it  is  manifest  that 
at  law  a  new  cause  of  action  will 
arise  every  day  that  the  defendants 
sell  at  auction.    If  the  lessor  ava^ 
himself  of  his  full  rights  at  law,  he 
will  sue  daily  for  damages.     This 
would  lead  to  a  multiplicity  of  suits, 
harassing  to  both  parties,  and  high- 
ly  obnoxious   to   the  censure  of  a 
court  of  equity.     Then,  if  the  suits 
were  brought,  how  is  it  possible  to 
estimate  the  actual  damages?  A  jury 
might  enter  into  a  wide  field  of  con- 
jecture, without  any  certainty  of 
coming  out  of  it  at  the  point  of 
justice  to  the  parties.     The  jurors 
might  infer  that  the  continuance  of 
an  auction  business  in  the  demised 
premises  would  for  yearf  diminish  the 
rent  of  the  ac(joining  property,  and 
render  the  premises  less  desirable  to 
good  tenants.    But  any  estimate  of 
damages  on  that  basis,  however  well 
founded,  would  be  wholly  coigecturaL 
A  different  jury  might  imagine  that 
the  conducting  of  an  auction  business 
would  enhance  the  value  of  the  ad- 


CHAP.  XIXJ       PEBTAININQ  TO   00NTBACT8. 


749 


§  1143.  The  illustrations  of  the  doctrine  as  above  stated  are 
Tanons,  bat  the  governing  principle  underlying  them  all  is  sub- 
Stan  tiallj  the  same.  Thus,  where  premises  are  leased  under  an 
express  coveDant  not  to  carry  on  a  business  that  will  interfere 
nvith  that  of  leBsors  upon  their  adjoining  premises,  upon  pain  of  a 
forfeiture  of  the  lease  and  payment  of  a  penalty,  defendants 
may  be  restrained  f5pom  violating  the  covenant  by  carrying  on 
the  business,  the  relief  being  regarded  as  analogous  tc^  that  by 
specific  performance,  and  the  jurisdiction  being  exercised  upon 
the  ground  that  the  breach  of  the  agreement  would  be  a  con- 
stantly-recurring grievance.*  But  if  defendants  have  been 
allowed  to  continue  their  acts  for  a  long  period  of  years,  with- 
oTLt  objection,  complainants  are  estopped  from  relief  in  equity, 
and  must  seek  a  remedy  at  law.'    It  is  held,  however,  that  in 


joining  premises,  and  refuse  to  give 
any  damages.     And  witnesses  could 
undoubtedly  be  prodoced  whose  opin- 
ioDs  would  sanction  a  finding  in  either 
of  these  modes.     I  think  that  in  a 
case  where  the  parties,  by  an  express 
itipulation,    have  themselves  deter- 
mbed  that  a  particnlar  trade  or  busi- 
ness oondacted  by  the  one  will  be  in- 
jnrious  or  offensive  to  the  other,  and 
there  is  a  continningr  breach  of  the 
Btipalation   by   the   one,  which  this 
ooartcan  perceive  may  be  highly  det- 
limental  to  the    other,  although  on 
the  facts  presented  it  is  not  clear  that 
ttoe  is  a  serious  injury,  and  it  is 
manifest  that  the  extent  of  the  iiyury 
is  difficult  to  be  ascertained  or  meas- 
Qied  in  damages,  it  is  the  duty  of 
the  court,  by  ipjonction,  to  restrain 
ftiither  infractions  of  the  covenant, 
thereby  preventing  a  multiplicity  of 
petty  suits  at  law,  and  at  the  same 
time   protectinar    *he  rights  of  the 
.  complainant. 

» Barret  v.  Blagrave,  5  Ves.  555. 
•  Barret  v.   Blajprave,  6  Ves.   104. 
In  the  latter   case  the  right  to  the 


iqjunction  was  based  upon  the  claim 
by  complainants  that  the  business 
carried  on  by  defendants  came  with- 
in the  terms  of  the  covenant.  It 
appeared,  however,  that  it  had  been 
carried  on  without  interruption  for 
more  than  ten  years.  Eldon,  Lord 
Chancellor,  said:  **  May  not  a  very 
different  question  be  made:  whether 
if  you  have  permitted  this  to  go  on 
for  eleven  years,  you  must  not  take 
your  chance  at  law?  I  have  not  the 
least  doubt  that  what  is  stated  in 
the  affidavits  is  within  the  terras  of 
the  covenant;  but  the  question  ifi, 
whether  you  can  have  a  fpecific 
performance  under  such  circumstan- 
ces, the  parties  having  from  the  exe- 
cution of  the  lease,  eleven  years  a^o, 
permitted  that  covenant  to  stand  an 
ineffective  part  of  the  lease.  I  rather 
doubt  whether,  so  far  from  the 
oourt*s  interfering  at  your  instance, 
a  bill  might  not  be  filed  to  prevent 
your  suing  at  law  upon  that  coven- 
ant If  there  are  equitable  circum- 
stances to  prevent  your  taking  3'our 
legal  remedy,  surely  they  will  pre- 
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Bnch  case  no  pretense  of  title  acquired  by  long-continued  enjoy- 
ment, on  the  part  of  the  lessee,  can  avail  him,  if  such  enjoymen  t 
be  adverse  to  the  covenants  of  his  lease/ 

§  1144.  Upon  similar  principles  the  lessee  of  a  mine,  who 
has  covenanted  bv  the  terms  of  his  lease  not  to  remove  certain 
machinery  fix)m  ihe  mine,  may  be  enjoined  from  violating  hia 
agreement.*    And  where  the  lessee  has  agreed  not  to  carry  on 
any  trade  or  business  upon  the  premises  leased,  an  injunction 
will  be  allowed  to  prevent  him  from  using  the  premises  for 
school  purposes.*    Nor  is  the  jurisdiction  confined  merely  ta 
restraining  the  original  tenant  from  breach  of  covenant,  but  it 
may  properly  be  exercised  against  a  sub-lessee  who  has  cove- 
nanted not  to  carry  on  a  particular  trade  on   the  premises 
demised,  even  though  such  covenant  appears  only  in  the  assign- 
ment of  the  lease  and  not  in  the  original  instrument^    And  a 
covenant  in  a  lease  that  a  house  shall  be  used  only  for  the  pur- 
poses of  a  dwelling  house,  is  held  to  be  a  covenant  running  with 
the  land,  and  although  the  assignees  of  the  lease  are  not  men- 
tioned in  the  covenant,  an  injunction  will  be  granted  to  pre- 
vent a  breach  by  an  assignee  of  the  lease  and  his  sub-tenant.* 
So  when  premises  are  demised  with  a  covenant  in  the  lease 
that  the  lessee  shall  erect  a  house  thereon  fit  for  use  by  a  private 
family  and  for  no  other  purpose,  under  a  given  penalty  as  addi- 
tional yearly  rent,  a  violation  of  the  covenant,  by  a  sub-lessee, 
with  notice,  by  converting  the  house  so  erected  into  a  public 
house,  will  warrant  an  injunction  against  such  breach  of  the 
covenant.*    And  where  the  lease  contains  a  covenant  by  the 


vent  yoar  having  a  specific  perform- 
ance/' And  the  iivjunction  was 
accordingly  dissolved.  Bat  see, 
contra.  Society  v.  Low,  2  C.  E. 
Qreen,  19,  where  it  is  held  that  the 
covenant  is  a  continning  covenant, 
running  with  the  land,  and  its  viola- 
tion being  of  constant  recarrence, 
the  lessor^s  right  to  relief  is  not  for- 
feited by  long  delay  in  making  his 
application. 


'  Society  v.  Low,  2  C.  E.  Green,  19. 

*  Hamilton   0.   Donsford,  6  Irish 
Ch.  412. 

' »  Kemp  r.  Sober,  1  Sim.  N.  S.  520, 

^  Clements  v,  Welles,  1  L.  R.  Eq. 

200.    See,  also,  Mannsell  v.  Hort,  L. 

B.  1  Jr.  Ch.  D.  88,  affirming  S.  C. 

I.  R.  11  Eq.  478. 

*  Wilkinson  v.  Rogers,  12  W.  R. 
284. 

*firay  9.  Fogarty,  I.  R.  4  Eq.  544. 
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lessee  against  permitting  any  anction  sale  to  be  held  npon  the 
premises,  an  injunction  may  be  granted  to  prevent  a  breach  of 
the  agreement  by  a  snb-lessee,  even  thongh  he  had  no  actual 
notice  of  the  particular  covenant  in  the  original  lease,  when  he 
might  readily  have  acquired  such  information  upon  inquiry. 
Nor  does  the  remedy  of  re-entry  for  condition  broken,  provided 
in  the  lease,  bar  relief  in  equity  in  such  a  case/ 

§  1145.    It  is  also  held  that  where  a  lessee  covenants  with 
his  lessor  that  he  will  not  carry  on  or  suffer  to  be  carried  on  or 
exercised  upon  the  demised  premises  any  trade  or  business, 
and  that  he  will  not  suffer  any  act  or  thing  which  may  be  an 
annoyance,  injury  or  inconvenience  to  the  neighboring  premises, 
the  conducting  of  a  hospital  upon  the  premises  is  a  breach  of 
the  covenant  which  constitutes  sufficient  ground  for  relief  by 
injunction.*    And  where  a  lessee  covenants  not  to  permit  any 
outward  mark  or  show  of  business  to  be  affixed  to  the  premi- 
ses, the  inscribing  defendant's  name  and  business  upon  the 
blinds  and  upon  a  plate  fastei^ed  in  upon  the  railing  in  front 
of  the  premises,  constitutes  such  a  breach  of  the  covenant  as 
to  warrant  an  injunction.     And  to  prevent  relief  by  injunc- 
tion in  such  a  case  upon  the  ground  of  acquiescence,  defendant 
must  show  such  a  case  of  acquiescence  as  to  forever  preclude 
plaintiff  from  insisting  upon  his  right  under  the  agreement.* 
§  1146.     To    warrant   the  interference  of  equity  against 
breaches  of  covenants  limiting  the  use  of  demised  premises, 
it  is  not  requisite  that  the  act  complained  of  should  amount 
to  a  nuisance  in  law,  either  public  or  private.^    And  permit- 
ting one  trade  to  be  carried  on  without  objection  will  not  raise 
an  inference  that  the  lessee  may  afterwards  carry  on  another, 
nor  will  the  court  in  such  case  enter  into  a  comparison  as  to 
which  of  several  trades  is  more  offensive  than  others.*    And 
where  a  lessee  covenants  against  using  the  premises  as  a  shop 
or  warehouse  for  any  trade,  without  a  written  license,  or  per- 

•  

'  Parker  v.  Whyte,  1  Hem.  &  M.  Ch.  587.    And  see  Maeher  i^.  Foand- 

167;  S.  C.  32  L.  J.  Ch.  520.  ling  Hospital,  1  Ves.  &  B.  188. 

'  BTamwell  v.  Lacy,  10  Ch.  D.  691.  '  Macher  9.  Foundling  Hospital,  1 

*  Eraos  9.  Davis,  10  Ch.  D.  747.  Yes.  &  B.  188. 
^Btewaid  0.  Winters,    4  Sandl 
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mitting  anything  wliich  might  grow  to  the  damage  and  incoa  - 
venience  of  lessors,  or  any  of  their  other  tenants,  a  court  of 
eqnitj  will  not  grant  an  injunction  against  entering  judgment 
and  issuing  execution  in  ejectment  for  breaches  of  the  cove- 
nants.' Where,  however,  a  contract  between  lessor  and  lessee 
is  so  harsh  and  oppressive  upon  the  lessee  that  equity  ought 
not  to  give  it  effect,  an  injunction  to  restrain  its  violation  wiU 
be  refused.* 

§  1147.  Eelief  by  injunction  may  properly  be  extended  in 
the  class  of  cases  under  consideration  upon  the  ground  of  firaad, 
even  though  the  lease  containing  the  restrictive  covenants  has 
been  surrendered  up  and  is  no  longer  operative.  For  example, 
where  a  lessee  who  holds  the  premises  under  a  lease  containing 
a  covenant  not  to  build  houses  thereon,  at  less  than  a  specified 
distance  apart,  sub-lets  a  portion  of  the  premises,  representing 
to  the  sub-lessee  that  he  can  not  build  except  upon  the  condi- 
tions specified,  and  afterward  surrenders  the  old  lease  and  takes 
out  a  new  one  without  such  restrictions,  and  then  proceeds  to 
build  in  disregard  of  the  conditions  named,  he  may  be  enjoined 
from  proceeding.  In  such  case,  although  the  covenant  is  de- 
stroyed by  the  surrender  of  the  former  lease,  yet  defendant 
having  made  such  representations  and  induced  action  thereon, 
an  appropriate  case  is  presented  for  restraining  him  from  pro- 
ceeding in  disregard  of  the  specified  conditions.* 

§  1148.  It  is  also  held,  in  case  of  the  appointment  of  a  re- 
ceiver over  premises  which  are  held  by  the  tenant  under  a 
lease  containing  a  covenant  against  the  use  of  the  demised 
premises  for  a  particular  purpose,  as  for  a  shop,  upon  pain  of 
forfeiture  of  the  lease,  that  the  receiver  is  entitled  to  the  aid 
of  an  injunction  to  restrain  the  tenant  from  using  the  premises 
for  the  prohibited  purpose.* 

§  1149.  It  must,  however,  be  borne  in  mind  that  when  a 
restrictive  covenant  or  prohibition  of  the  general  nature  of 
those  under  discussion  is  inserted  in  a  lease  for  the  benefit  of 

' Macher  9.  Fonndlng  Hospital,  I  * Piggott  v.  Stratton,  1  De Oex,  F. 

Yes.  &  B.  188.  St  J.  33,  affirming  S.  C.  Johns.  341. 

'  Talbot  V.  Ford,  13  Sim.  173.  «  Mason  v.  Mason,  Flan.  &  K.  429. 
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the  lessors,  to  enable  tliem  to  make  the  most  of  the  property 
which  they  retain,  and  not  for  the  benefit  of  the  owners  of 
adjacent  property,  such  covenant  will  not  inare  to  the  benefit 
of  another  lessee  of  adjoining  property  from  the  same  lessors; 
and  snch  lessee  is  not,  therefore,  entitled  to  an  injunction  to 
restrain  a  breach  of  the  covenant/ 

§  1160.    The  relief  which  is  extended  by  courts  of  equity 
for  the  prevention  of  breaches  of  covenants  or  restrictions  as 
between  lessor  and  lessee  is  not  limited  to  the  protection  of 
the  lessor,  but  is  freely  extended  in  behalf  of  the  lessee  as  well. 
Thus,  where  upon  the  execution  of  a  lease  the  lessor  agrees 
with  his  lessee  that  certain  trees  standing  upon  adjoining 
premises  of  the  lessor  shall  not  be  cut  down,  a  court  of  equity  will 
protect  the  lessee  by  injunction  against  the  cutting  of  the 
trees."     So    where    plaintiffs    rent  premises    on    which    to 
erect  a  club  house,  upon  an  agreement  by  the  lessors  that  a 
plot  of  ground  adjacent  thereto  and  under  control  of  the  lessors 
shall  be  laid  out  as  an  ornamental  garden,  and  that  no  build- 
ings shall  be  erected  thereon,  the  lessors  may  be  enjoined  from 
erecting  any  buildings  in  violation  of  their  agreement.   And  in 
sudi  a  case  it  would  seem  to  be  proper  to  grant  the  injunction 
in  a  form  rendering  it  practically  mandatory,  as  by  restraining 
defendants  from  permitting  such  part  of  the  buildings  as  they 
have  already  erected  to  remain.'    So  where  a  lessor  had  agreed 
with  his  lessee  by  parol  that  the  latter  should  have  the  exclu- 
sive privilege  of  shooting  game  upon  the  premises  during  the 
tenancy,  which  agreement  formed  an  essential  part  of  the  con- 
sideration or  inducement  for  the  tenant  to  take  the  premises,  the 
lessor  was  enjoined  from  interfering  with  the  tenant  in  his  ex- 
ercise of  such  right  until  defendant  should  execute  a  propei 
legal  grant  of  the  exclusive  right  to  plaintiff.* 

§  1151.  So,  too,  where  plaintiff  rents  certain  premises  from 
defendants,  with  a  covenant  upon  the  part  of  the  latter  that 
plaintiff  shall  have  the  sole  right  of  selling  certain  kinds  of 

'  Jfaster  9.  Hansard,  4  Ch.  D .  718.         *  Rankin  v.  Huskisson,  4  Sim.  13. 
'NkhoUoa «.  Boae,  4  De  Gez  &        *  Frogley    v.   Earl  of   Lovelace, 
J.  ja  John.  333. 
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goods  thereon  during  a  given  period,  a  violation  of  such 
agreement  by  permitting  others  to  sell  snch  goods  affords 
sufficient  gronnd  for  relief  by  injunction.'  And  upon  similar 
principles,  where  the  proprietors  of  a  slaughter-yard  lease  to 
plaintiffs  adjoining  premises  for  the  bnsiness  of  mannfactar- 
iug  fertilizers,  and  by  the  terms  of  such  lease  plaintiffs  are 
given  the  exclusive  right  of  taking  refuse  matter  from  the 
premises  of  lessors,  the  proprietors  of  the  slaughter-yard  may 
be  enjoined  from  permitting  persons  other  than  plaintiffs  to 
take  away  snch  refuse  matter;  and  the  injunction  may  be 
granted  as  against  lessees  of  the  original  lessor,  who  have  ac- 
quired their  rights  subsequent  to  plaintiff's  lease  and  with 
notice  thereof.  And  in  such  a  case  relief  by  injunction  is 
proper  upon  the  ground  of  the  inadequacy  of  the  remedy  at 
law,  since  redress  at  law  could  only  be  had  by  a  continued 
series  of  suits  throughout  the  duration  of  plaintiffs'  term.* 

§  1152.  One  who  has  covenanted  not  to  lease  any  house  for 
hotel  purposes,  and  not  to  lease  any  land  within  certain  limits 
for  the  erection  of  a  hotel,  may  be  restrained  from  selling  any 
land  for  such  purpose,  and  from  doing  any  act  tending  to  the 
breach  of  his  covenant.'  Nor  is  it  necessary  that  the  covenant 
whose  enforcement  is  sought  should  run  with  the  land  so  as  to 
be  binding  in  law  upon  purchasers,  since  equity  may  restrain 
purchasers  with  notice  of  the  covenant  from  doing  any  act  in 
violation  of  its  terms,  although  the  covenant  may  not  run  with 
the  land,  so  that  no  action  at  law  could  be  maintained  thereon 
against  purchasers.*  Thus,  where  one  conveys  a  garden  in  fee, 
the  grantee  covenanting  for  himself  and  assigns  that  no  build- 
ings shall  be  erected  upon  the  garden,  a  purchaser  from  the 
grantee  with  notice  of  such  covenant  will  be  restrained  from 
violating  it,  regardless  of  whether  he  is  bound  by  its  terms  at 
law.*    And  where  land  vested  in  trustees  is  sold  in  building 

'  Altman  v.  Rojral  Aquarium  So-  ^Tulk  v.  Moxhay,  11  Beav.  571;  S. 

dety,  3  Ch.  D.  228.  C.  2  Ph.  774;  Kir]q>atrick  v.  Peehine, 

*  Manhattan  Manufacturing  Co.  9X1.  E.  Green,  206;  Catt  v.  Tourle, 
p.  New  Jersey  Stock  Yard  Co.  8  C.  L.  R.  4  Ch.  654. 

£.  Qreen,  161.  *Tulkp.Mozhay.  llBeaY.571;  S.  C. 

*  Jay  V.  Richardson,  80  Beav.  563.       2  Ph.  774.  *'  The  question. ''  oUerves 
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lots,  the  conveyances  containing  certain  restrictive  covenants, 
it  is  held  that  each  purchaser  has  an  equity  against  the  others 
to  ooinpel  the  faithfal  observance  of  the  conditions/ 

§  1153.    The  aid  of  equity  is  frequently  invoked  to  prevent 
the  breach  of  covenants  contained  in  conveyances  of  real  estate. 
And  it  may  be  asserted  as  a  general  rule,  that  covenants  pro- 
hibiting the  purchaser  from  the  erection  of  dwellings,  or  re- 
stricting him  in  the  size  or  manner  of  erections,  or  the  pur- 
poses  for  which  the  premises  will  be  used,  will  be  enforced  in 
equity  by  restraining  the  purchaser  or  his  assigns  with  notice, 
from  their  violation.*    Thus,  where  one  sells  a  lot  adjoining 
his  own  premises,  with  a  provision  in  the  deed  restricting  the 
purehaser  as  to  the  size  of  the  erections  to  be  placed  upon  the 
premises,  such  a  condition  is  regarded  as  for  the  benefit  of  the 
vendor,  and  subsequent  purchasers  of  the  property  may  be 
enjoined  from  violating  the  covenant.'    And  since  the  cove- 
nantee is  entitled  to  the  actual  enjoyment  of  the  property, 
moio  et  fomuij  as  stipulated  by  the  covenant,  the  threatened 
breach  is  ordinarily  sufScient  ground  for  the  injunction,  regard- 
less of  the  extent  of  the  injury  or  damage  to  the  complainant/ 
But,  while  equily  may  properly  restrain  parties  from  erecting 
buildings  higher  than  they  are  authorized  to  do  by  their  act 
of  incorporation,  or  by  the  terms  of  a  contract,  a  small  excess 
in  height  above  that  authorized  will  not  constitute  ground  for 
an  interlocutory  injunction  to  prevent  the  use  of  the  building 


lind  Cottenliain,  *'is  not  whether 
Uieoorenant  rans  with  the  land,  but 
whether  a  party  shall  be  permitted 
to  use  the  land  in  a  manner  inconaia- 
teat  with  the  contract  entered  into 
hf  his  vendor,  and  with  notice  of 
which  he  purchased/* 

'Eastwood  9.  Lever,  33  L.  J.  Ch. 
557. 

'Sejmcforv.  McDonald,  4  Sandf. 
Qi.  502;  Clark  v.  Martin,  49  Pa.  St 
289;  HUIb  v.  Miller,  3  Paige,  254 
Tnuteea  r.    Cowen,  4  Paige,  510 
Mann  r.    Stephens,  15  Sim.  377 


Lattiroerv.  Livermore,  72  N.  T.  174; 
Haskell  v.  Wright,  8  C.  E.  Green, 
889;  Lord  Manners  9.  Johnson,  1 
Ch.  D.  673;  Eirkpatrick  v,  Peshine. 
9  C.  E.  Green,  206;  Stines  v.  Dorman, 
25  Ohio  St.  580;  Lloyd  v,  London,  C. 
A  D.  R.  Go.  2  De  Gez,  J.  &  S.  568. 
See  also  Bowes  v.  Law,  L.  R.  9  Eq. 
636. 

>aark  V.  Martin,  49  Pa.  St.  289; 
Lattimer  v.  Livermore,  72  N.  Y.  174. 

^Eirkpatrick  9.  Peshine,  9  C.  K 
Green,  206. 
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after  it  has  been  erected,  no  irreparable  injury  being  shown 
from  snch  excess/ 

§  1154.    The  right  to  relief  in  cases  of  this  nature  is  not 
limited  to  the  original  purchaser  upon  whom  the  conditions 
are  imposed,  but  extends  to  his  assigns  who  purchase  with 
knowl^ge  of  the  original  covenants.'    And  where  real  estate 
is  sold  with  covenants  that  no  building  shall  be  erected  there- 
on, and  it  passes  through  the  hands  of  successive  purchasers, 
the  final  owner  in  fee,  with  notice  of  such  covenants,  may  be 
restrained  from  violating  them  by  the  erection  of  buildings.* 
So  where  premises  are  conveyed  with  a  covenant  against  using 
or  permitting  them  to  be  used  for  the  sale  of  spirituous  liquors, 
and  they  are  afterward  sub-let  to  a  tenant  from  year  to  year, 
such  sub-lessee  may  be  enjoined  from  a  violation  of  the  cove- 
nant; and  this  is  true,  even  though  he  had  no  actual  knowledge 
of  the  original  covenant,  since  he  is  bound  by  the  covenants 
of  the  original  conveyance.*    And  where  plaintiff  purchases 
a  hotel,  and  in  part  payment  therefor  conveys  to  his  grantor 
premises  situated  in  the  same  town  which  were  formerly  used 
as  a  hotel,  the  conveyance  containing  a  covenant  that  the 
premises  thus  conveyed  by  plaintiff  shall  not  be  used  as  a  hotel 
or  boarding-house  by  the  grantee  or  his  assigns  as  long  as  the 
property  purchased  by  plaintiff  shall  be  used  for  hotel  pur- 
poses, a  remote  grantee  may  be  restrained  from  using  the 
premises  so  conveyed  by  plaintiff  for  hotel  purposes.*  So  where 
the  owner  of  land  upon  both  sides  of  a  river  is  engaged  in 
operating  a  ferry  across  the  river,  and  conveys  land  which  con- 
stitutes his  ferry  landing  upon  one  side  of  the  river,  with  a 
condition  in  the  deed  that  the  grantee,  his  heirs  or  assigns 
shall  not  establish  or  authorize  the  establishment  of  a  ferry 
landing  upon  the  premises  conveyed,  without  permission  from 
the  grantor,  his  heirs  or  assigns,  such  condition  becomes  oper 

'  Warden  v.   South   Eastern   B.  And  see  Seymour  v.  McDonald,  4 

Go.  9  Hare,  489.  Bandf.  Ch.  502. 

*  Haskell  v.  Wriffht,  8  C.  E.  Green,  ^  Feilden  v.  Slater,  L.  R.  7  Eq.  523. 
889;  Coles  r.  Sims,  5  De  Gez,  M.  &  *  Stinee  v.  Dorman,  25  Ohio  SL 
0. 1,  affirming  S.  C.  Kay,  56.  580. 

*  Mann  v,  Stephens,  15  Sim.  877. 
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ative  npon  a  purchaser  under  the  grantee,  and  he  may  be  en- 
joined from  its  violation.' 

§  1155.  As  still  further  illustrating  the  doctrine  under 
discussion,  it  is  held  that  when  a  purchaser  of  land  on  which 
is  situated  a  well  covenants  with  his  vendor,  who  retains  ad- 
joining lands  intended  to  be  sold  for  business  purposes,  to 
forever  supply  water  from  such  well  to  all  houses  that  may  be 
erected  upon  the  vendor's  adjoining  land,  a  violation  of  such 
(^Tenant  affords  sufficient  ground  for  an  injunction."  And 
when,  upon  the  sale  of  land,  it  is  covenanted  that  the  vendor 
shall  have  the  exclusive  right  to  supply  all  the  ale  and  beer 
which  shall  be  consumed  in  any  building  to  be  erected  upon 
the  premises,  the  covenant  is  of  such  a  nature  as  to  entitle 
the  vendor  to  the  aid  of  equity  by  injunction  to  restrain  its 
Tiolation.* 

§  1156.  It  sometimes  becomes  important  to  determine  the 
meaning  and  extent  of  the  term  "  adjoining,"  as  used  in  cove- 
nants restricting  the  use  of  demised  premises  for  the  protec- 
tion of  neighboring  owners  or  residents.  And  where  a  con- 
veyance of  land  contains  a  covenant  that  the  purchaser  will 
not  do  or  permit  anything  to  be  done  upon  the  premises  which 
shall  be  a  nuisance  to  the  owners  or  occupants  of  adjoining 
premises,  and  such  purchaser  afterward  sells  the  land  in  dif- 
ferent lots,  the  deed  to  each  of  his  purchasers  containing  a 
similar  covenant,  the  term  ^^  adjoining  "  is  held  applicable  to 
the  property  adjacent  to  each  lot,  and  not  merely  to  the  prop- 
erty adjoining  the  entire  tract  originally  sold.  The  owner  .of 
one  of  such  lots  may,  therefore,  maintain  a  bill  to  restrain  a 
breach  of  such  covenant.  But  the  erection  of  a  school  house 
upon  one  of  the  lots  and  the  consequent  inconvenience  thereby 
resulting  to  the  adjacent  owners,  will  not  be  regarded  as  such  a 
nuisance  as  to  justify  an  injunction.* 

§  1157.  Where  adjoining  lots  in  the  same  block  are  from 
time  to  time  sold  to  different  purchasers,  the  conveyances  of 
the  lots  containing  mutual  covenants  between  the  grantor  and 

1  Frye  t>.  Partridge,  82  m.  267.  « Harrison  v.  Good,  L.  R.  11  £q. 

'Cooke  9.  Chiloott,  8  Ch.  D.  694.       838. 
*CtdX9.  Tourle,  L.  R.  4  Ch.  654. 
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the  respective  grantees  against  the  erection  of  any  noxious  or 
offensive  structure  on  the  premises,  and  against  carrying  on 
any  trade  or  business  whatsoever  which  might  be  in  anywise 
offensive  to  the  neighboring  inhabitants,  the  covenants  in  the 
deeds  are  regarded  in  equity  as  for  the  mutual  benefit  and 
protection  of  all  the  purchasers.  And  although  a  prior  pur- 
chaser in  such  case  might  have  no  right  of  action  at  law  upon 
a  covenant  in  a  deed  to  a  subsequent  purchaser,  he  is  entitled 
to  the  aid  of  equity  by  injunction  to  restrain  the  carrying  on 
of  any  noxious  or  offensive  business,  such  as  a  coal  yard,  upon 
the  lot  of  such  subsequent  purchaser.  And  upon  demurrer  to 
the  bill,  its  allegations  as  to  the  noxious  effects  of  coal 
dust  upon  adjoining  residents,  although  highly  wrought  and 
expressed  in  ornate  and  poetical  language,  will  not  be  regarded 
as  a  fiction,  and  the  demurrer  will  be  overruled.'    Kor  is  it 


'  Barrow  v.  Richard,  8  Paige,  351, 
affirming  S.  C.  sub  nam.  Barron  v. 
Richard,  3  Edw.  Ch.  102.  "  There 
can  be  no  doubt,**  observes  Wal- 
worth, Chancellor,  "if  the  allega- 
tions in  the  bill  are  true,  that  the  use 
of  lots  No.  12  and  13  as  a  coal  yard 
is  a  clear  violation  of  the  covenants 
of  the  grantees  of  those  lots.  The 
language  of  the  covenant  shows  that 
several  other  uses  of  the  lots,  far  less 
offensive  than  this,  are  in  terms  pro- 
hibited on  the  ground  that  they 
would  probably  be  offensive  to  the 
neighborhood.  The  •  allegation  in 
the  bill  on  this  subject,  though  it  is 
a  little  poetical,  can  not  be  consid- 
ered a  mere  poetic  fiction,  as  it  is 
awom  to  by  the  complainant  and  is 
admitted  by  the  demurrer.  He  there 
states  that  large  quantities  of  vola- 
tile and  offensive  dust  and  smut 
from  the  coal  rise  in  the  air,  and  are 
diffused  by  the  wind  into  the  prem- 
ises of  the  neighboring  inhabitants. 
And  in  spite  of  all  their  care,  such 
coal  dust  and  smut  not  6nly  settles 


upon  their  walks  and  their  grass- 
plats,  but  also   on  their   fragrant 
plants  and  flowers,  '  beclouding  the 
brightness  and  beauty  which  a  be- 
neficent Creator  has  given  to  make 
them  pleasant  to  the  eye,  and  cheer- 
ing to  the  heart  of  man.*    But  what 
must  be  still  more  offensive  to  the' 
ladies  of  the  neighborhood,    'this 
filthy  coal  dust  settles  upon  their 
doorsteps,  thresholds  and  windows, 
and  enters  into  their  dwellings,  and 
into  their  carpets,  their  cups,  their 
kneading  troughs,  their  beds,  their 
bosoms,  and  their  lungs;  disoolorinj;^ 
their  linen  and  their  otherwise  stain- 
less raiment  and  robes  of  beauty  and 
comfort,  defacing    their    furniture, 
and    blackening,    besmearing   and 
injuring  every  object  of  utility,  of 
b^iuty,  and  of  taste.'     Making  all 
due  allowance  for  the  cohring  which 
the  pleader  has  given  to  this  natural- 
ly dark  picture,  it  is  perfectly  cer- 
tain that  this  keeping  of   a   coal 
yard  upon  any  of  these  lots  is  a  busi- 
ness offensive  to   the  neighboring 
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ceeeBsaiy  that  tlie  restrictive  covenant  should  be  contained  in 
the  conveyance  under  which  defendant  claims,  if  it  be  con- 
tained in  previous  conveyances  in  the  chain  of  title,  since  if 
the  easement  is  once  created  it  accrues  for  the  benefit  of  subse- 
quent grantees.  If,  therefore,  in  such  previous  conveyances 
restrictions  have  been  inserted  against  nuisances  or  against  the 
erection  of  a  steam  engine  upon  the  premises  conveyed,  a  sub- 
sequent grantee  may  be  enjoined  from  erecting  a  steam  engine, 
although  no  such  restriction  is  contained  in  the  immediate 
conveyance  under  which  he  derives  his  title.* 

§  1158.    To  warrant  relief  by  injunction  in  the  case  of  a 
covenant  restricting  erections  upon  the  premises  conveyed,  it 
is  not  essential  that  the  plaintiff  should  show  any  actual  dam- 
age resulting  from  the  breach  of  covenant  of  which  he  com- 
plains, and  if  a  clear  breach  be  shown  equity  may  interpose  its 
preventive  aid  regardless  of  the  question  of  damage,  since  the 
covenantee  is  entitled  to  the  benefit  of  his  covenant.    And  in 
such  a.case,  the  purchaser  having  erected  buildings  beyond  a 
line  fixed  by  the  covenant,  it  is  proper  to  grant  the  injunction 
in  a  mandatory  form.'    So,  too,  the  jurisdiction  may  be  exer- 
deed  to  prevent  the  breach  of  negative  covenants  on  the  part 
of  the  vendor  of  real  estate.    Thus,  where  the  vendor  has  cove- 
nanted in  the  conveyance  not  to  crept  or  permit  the  erection  of 
any  buildings  on  his  premises  in  front  of  those  conveyed,  the 
erection  of  buildings  in  violation  of  the  terms  of  the  agreement 
will  be  enjoined.'    Where,  however,  the  acts  of  the  feoffor,  or 
of  those  deriving  their  title  nnder  him,  have  so  changed  the 
character  and  condition  of  the  adjoining  lands,  with  reference 
to  that  conveyed,  as  to  render  the  restriction  in  the  convey- 
ance inapplicable  according  to  its  true  intent  and  spirit,  a 
court  of  equity  will  not  interfere  by  injunction  to  prevent  a 

infaabitantB,  according  to  the  spirib  '  Birdsall  v,  TiemanD,  12  How.  Pr. 

and  intent  of  these  restrictive  cove-  551. 

sants.      The   Vice  Chancellor    was  *  Lord  Manners  v.  Johnson,  1  Ch. 

therefore  right  in  ovemling  the  de-  D.  673. 

ffinrrer.    And  the   order   appealed  '  Hills  v.  Miller,   8   Paige,  254; 

torn  is  affirmed  with  costs.**  Trustees  v.  Cowen*  4  Paige,  510. 
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breach  of  the  covenant,  bnt  will  leave  the  party  aggrieved  to 
his  remedy  at  law.* 

§  1159.  In  considering  applications  for  relief  by  injunction 
against  the  breach  of  restrictive  covenants  contained  in  con- 
veyances of  real  property,  the  courts  require  due  diligence 
upon  the  part  of  the  plaintiff  seeking  the  relief,  and  laches  or 
acquiescence  on  his  part  in  the  violation  of  the  restrictive 
covenant  will  ordinarily  defeat  his  application."  Indeed, 
equity  requires  the  utmost  diligence,  in  this  class  of  cases, 
upon  the  part  of  him  who  invokes  its  preventive  aid,  and  a 
slight  degree  of  acquiescence  is  sufficient  to  defeat  the  appli- 
cation, since  every  relaxation  which  plaintiff  permits  in  al- 
lowing erections  to  bo  made  in  violation  of  the  covenant 
amounts,  pro  tanto,  to  a  disaffirmance  of  the  obligation.  Where? 
therefore,  plaintiff  lies  by  for  a  period  of  four  or  five  months, 
permitting  defendants  to  go  on  with  their  erections  in  disre- 
gard of  the  covenant,  he  will  be  denied  relief  by  injunction.* 
And  where  a  vendor  of  real  property  takes  from  each  of  sev- 
eral purchasers  a  covenant  that  he  will  leave  unbuilt  a  certain 
portion  of  the  premises  conveyed,  he  will  not  be  permitted  to 
enjoin  a  breach  of  this  covenant  by  one  of  the  purchasers 
when  he  has  permitted  prior  purchasers  to  violate  it  without 
taking  proceedings  againsj;  them.*  And,  generally,  whenever 
plaintiff  stands  idly  by  and  permits  the  erection  complained 
of  to  be  made  and  expenses  to  be  incurred  therein,  without 
objecting,  his  application  for  the  aid  of  a  court  of  equity  comes 
too  late  and  will  not  be  entertained.  Thns,  where  purchasers 
of  real  estate  have  bought  upon  condition  that  they  are  to  use 
the  land  for  a  specific  purpose  and  none  other,  they  will  not  be 
restrained  from  using  it  for  other  purposes  when  plaintiff  has 


*  Date  of  Bedford  v,  Trastees  of 
British  Maseum,  2  Myl.  &  E.  552;  S. 
C.  1  Coop.  temp.  Cottenham,  90. 

*  Roper  9.  Williams,  Turn.  &  R. 
18;  Peek  v.  Matthews,  L.  R.  8  Eq. 
515;  Water  Lot  Company  v.  Bucks, 
5  Geo.  815. 

'  Roper  V.  Williams,  Turn.  &  R. 
18. 


«  Peek  V,  Matthews,  L.  R.  3  Eq. 
515.  And  the  reason  for  the  rule  as 
applied  in  this  case  is  said  to  lie  in 
the  fact  that  the  cdrenant  is  for  the 
benefit  of  all  the  purchasers,  and  the 
yendor  becomes  a  quasi  trustee  as  to 
them  to  enforce  the  oovenant  an  much 
against  one  as  against  the  other. 
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permitted  them  to  go  on  without  objection  and  to  incur  large 
expense  in  the  work  proposed^  no  sufficient  excuse  being 
shown  for  the  delay  in  invoking  the  aid  of  equity.'  But  the 
doctrine  of  acquiescence,  as  applied  to  defeat  the  exercise  of 
the  jurisdiction  in  cases  of  this  nature,  is  only  considered  with 
reference  to  the  particular  covenant  the  breach  of  which  it  is 
sought  to  enjoin;  and  the  right  to  relief  by  injunction  is  not 
lost  by  plaintiff's  acquiescence  in  the  violation  of  another  and 
distinct  covenant  in  the  convevance." 

§  1160.  When  the  contract  is  one  of  hiring  and  service,  with 
a  covenant  that  plaintiff,  as  long  as  he  continues  to  perform 
his  part  of  the  agreement,  shall  not  be  removed,  the  contract 
is  not  of  such  a  nature  as  to  warrant  an  injunction  to  prevent 
defendants  from  removing  plaintiff  and  thereby  enforcing  the 
continuance  of  the  relation  between  the  parties.*    If,  however, 
in  addition  to  the  element  of  employment  or  agency  stipulated 
in  the  agreement,  there  is  added  the  fiimishing  of  articles  for 
dale,  with  a  restriction  against  furnishing  them  to  other  per- 
sons, a  different  case  is  presented,  and  a  breach  of  such  a  nega- 
tive covenant  may  be  prevented  in  equity.    Thus,  where  defend- 
ant contracts  to  furnish  plaintiff  with  a  certain  medical  com- 
pound and  to  make  him  his  sole  wholesale  agent  therefor,  and 
to  furnish  the  article  to  no  other  persons  save  at  a  specified 
rate,  a  violation  of  the  agreement  constitutes  sufficient  ground 
for  relief  by  injunction.* 

§  1161.  It  is  also  held  that  where  a  telegraph  company  is 
incorporated  for  the  purpose  of  furnishing  to  its  subscribers 
information  as  to  the  quotations  of  stocks  and  other  commodi- 
ties, the  subscribers  agreeing  by  the  terms  of  their  contract  not 
to  sell  or  give  to  other  persons  the  reports  and  information 
thud  received,  such  a  subscriber  may  be  enjoined  from  selling 
or  giving  away  the  information  in  violation  of  his  agreement* 
§  1162.    Where  an  agreement  is  of  such  a  nature  that  it  is 

*  Water  Lot  Company  r.  Bncka,  5      G.  250. 

Geo.  815.  ^  Dietrichsen  9.  Cabbnm,  2  Ph.  52; 

'Lattimerr.  Liyermote,  72  N.  Y.  8.  C.  1  Coop,  t  Cottenbam,  72. 

17i.  »Gold  &  Stock  Telegraph  Co.  r. 

*  Stocker  v.  Brockelbank,  3  Mar.  &  Todd,  17  Hon,  548. 
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practically  impossible  for  a  court  to  enforce  it,  and  tLe  bill  for 
an  injunction  is  in  eflTect  a  bill  for  specific  performance,  equity 
will  not  interfere.  Thus,  where  the  lessee  of  an  inn  has  cove- 
nanted to  keep  it  open  as  an  inn  during  the  period  of  his  lease, 
and  not  to  do  any  act  whereby  the  license  might  become  for- 
feited, an  injunction  will  not  be  allowed  to  restrain  him  from 
discontinuing  to  use  and  keep  open  the  premises  as  an  inn,  no 
intention  being  shown  on  the  part  of  defendant  to  violate  the 
negative  part  of  the  agreement,  since  this  would  in  effect  be  a 
mandatory  injunction  directing  him  to  carry  on  the  business  of 
an  inn  keeper.^  And  in  such  case,  it  not  appearing  that  the 
lessee  threatens  or  intends  any  act  whereby  the  license  might 
become  forfeited,  an  interlocutory  injunction,  granted  upon  fil- 
ing the  bill,  should  be  dissolved."  So  where  defendant  had 
contracted  to  take  notes  of  cases  heard  and  determined  in  court 
and  to  publish  them  in  the  form  of  law  reports  for  complainant, 
but  had  failed  to  comply  with  his  agreement,  an  injunction 
was  refused  to  prevent  him  from  making  reports  for  persons 
other  than  the  complainant.'  And  where  complainant  had 
entered  into  an  agreement  with  a  railway  company  to  conduct 
its  road  and  to  keep  the  rolling  stock  in  repair,  the  court  refused 
to  enjoin  the  company  from  employing  any  other  person  than 
complainant  to  do  the  work  contracted,  upon  the  ground  that 
it  was  impossible  from  the  nature  of  the  agreement  to  enforce 
it  specifically  by  compelling  defendant  to  employ  complain- 
ant* 

§  1163.  The  rule  as  above  laid  down  was  formerly  applied 
generally  to  all  contracts  for  personal  service,  where  from  the 
nature  of  the  case  it  was  impossible  to  compel  the  contracting 
party  to  render  the  services.  And  while  the  result  of  the  later 
authorities  establishes  a  different  doctrine,  it  was  formerly  held 
that,  in  cases  of  contracts  for  theatrical  and  operatic  perform- 
ances, a  court  of  equity  having  no  power  to  compel  the  per- 
formance of  tlie  acts  required,  would  not  interfere  by  injune- 

*  Hooper  v.  Brodrick,  11  Sim.  47.         157. 

*  Id.  ^Johnson  v.  Shrewsbury  R.  Co.  8 

*  Clarke  v.  Price,  2  WUsoa  Ch.  C.       De  Gex,  M.  &  Q.  914. 
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tion/    And  ^here  complainant  had  agreed  to  sing  in  concerts 
and  operas,  and  not  to  make  other  engagements  during  the 
period  of  the  contract,  an  injunction  was  refused  to  prevent  the 
contractor  from  making  other  engagements,  the  proper  remedy 
being  by  proceedings  at  law  for  the  violation  of  the  contract* 
So  it  has  been  held  that,  pending  an  action  at  law  by  a  theatri* 
cal  mana^r  for  damages  resulting  from  the  violation  of  a  con- 
tract to  play  at  plaintiff's  theater  for  a  given  length  of  time, 
defendants  will  not  be  enjoined  from  playing  elsewhere,  nor 
will  another  manager  be  enjoined  from  contracting  for  their 
services.*    And  a  tlieatrical  manager  has  been  denied  an  injunc- 
tion to  prevent  an  actor  from  playing  at  another  theater,  when 
by  the  terms  of  his  contract  he  was  not  restricted  from  so 
doing.* 

§  1164.    But  the  doctrine  as  above  stated  has  been  much 
shaken,  if  not  wholly  overthrown  by  other  and  better-sustained 
authorities.    And  while  in  cases  of  contracts  containing  both 
aflSrmative  and  negative  stipulations  the  authorities  are  exceed- 
ingly conflicting  and  irreconcilable,  as  to  whether  equity  may 
interfere  by  injunction  to  prevent  a  breach  of  the  negative 
covenant  when  the  affirmative  is  of  such  a  nature  that  it  can 
not  be  specifically  enforced  by  a  judicial  decree,  yet  the  later 
and  better-considered  doctrine  is  that  equity  may  thus  inter- 
fere to  restrain  the  violation  of  the  negative  stipulation,  al- 
though it  can  not  specifically  enforce  the  affirmative  one.*  For 
example,  where  defendant,  an  opera  singer  or  actor,  has  con- 
tracted to  sing  or  play  for  plaintiff  at  his  theater,  and  not  else- 
where, without  his  permission,  defendant  may  be  enjoined 
from  singing  or  acting  elsewhere,  the  court  thus  preventing  a 
breach  of  the  negative  covenant,  although  it  can  not  specifical- 
ly enforce  the  affirmative  agreement  by  compelling  defendant 

'  Sanqnirioo  v.  Benedetti,  1  Barb.  &  G.  604,  affirmiiiff  S.  C.  5  De  G.  & 

315;  Barton  r.  Marshall,  4  Gill,  487.  Sm.  485,  and  ovemilingr  Kemble  v. 

*Id.  Kean,    6  Sim.    833;    Eimberley  r. 

•     *Burton  v.  Marshall,  4 Gill,  487.  Jennings,  6  Sim.  340;  Daly  v.  Smith, 

« Caldwell  v.  Cline,  8  Mart  N.  S.  88  N.  Y.  Superior  Ct.  158.  See,  can- 

684.  ira.  Hills  v,  CroU,  2  Ph.  60;  S.  C.  1 

*  Lumleyv.  Wagner^  1  De  Gex,  M.  Coop,  t  Cottenham,  83. 
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to  sing  or  act  for  plaintiff.*    And  the  relief  may  be  allowed, 
even  though  the  contract  of  service  or  employment  contains^ 
no  negative  or  restrictive  clause,  if  such  negative  element  may 
be  fairly  presumed  or  implied.    Thus,  an  actor  who  contracts 
with  a  theatrical  manager  to  play  for  a  given  time  at  a  partio- 
ular  theater  may  be  enjoined  from  acting  at  any  other  theater 
during  the  period  covered  by  such  agreement,  although  he  has 
not  in  terms  contracted  against  acting  elsewhere,  since  a  con- 
tract to  play  at  a  particular  theater  for  a  specified  time  neces- 
sarily implies  a  negative  against  acting  elsewhere  during  that 
period.* 

§  1165.  If  the  negative  and  affirmative  parts  of  the  contract 
are  entirely  separate  and  distinct,  the  court  may  enjoin  a  breach 
of  the  negative  covenant  upon  a  bill  seeking  that  relief  only, 
regardless  of  the  affirmative  undertaking.  Thus,  where  it  is 
contracted  with  complainant  that  one  of  two  persons  shall  not 
carry  on  the  business  of  a  tailor  within  a  certain  locality,  the 
remaining  portion  of  the  contract  being  that  the  other  of  the 
two  persons  shall  be  employed  by  complainant  in  his  business 
so  long  as  it  shall  be  carried  on,  upon  a  bill  seeking  only  to 
restrain  the  breach  of  the  negative  stipulation,  an  injunction 
may  be  allowed.'  In  such  case  the  negative  agreement  is  en- 
tirely distinct  and  separable  from  the  affirmative,  there  being 


>  Lninley  r.  Wagrner,  1  DeGex,  M. 
&G.604,affirmiiigS.C.5DeG.&Sm. 
485;  Daly  v.  Smith,  38  N.  T.  Superior 
Court,  158.  In  Lumley  v.  Wagner, 
Lord  St  Leonards,  Chancellor,  after 
reviewing  the  authorities,  says: 
*'  The  present  is  a  mixed  case,  con- 
sisting not  of  two  correlative  acts  to 
be  done,  one  by  the  plaintiff  and 
the  other  by  the  defendant,  *  * 
but  of  an  act  to  be  done  by  the  de- 
fendant alone,  to  which  is  super- 
added a  negative  stipulation  on  her 
part  to  abstain  from  the  commission 
of  any  act  which  will  break  in  upon 
her  affirmative  covenant,  the  one  be- 
ing ancillary  to,  concurrent  and  op- 


erating together  with  the  other. 
The  agreement  to  sing  for  the  plain- 
tiff during  three  months  at  his 
theater,  and  during  that  time  not  to 
sing  for  anybody  else,  is  not  a  cor- 
relative contract;  it  is  in  effect  one 
contract.  *  *  The  engagement 
to  perform  for  three  months  at  one 
theater  must  necessarily  exclude  the 
right  to  perform  at  the  same  time  at 
another  theater.** 

*  Montague  v,  Flockton,  L.  R.  16 
£q.  189;  Webster  v.  Dillon,  3  Jur. 
N.  S.  432. 

•Rolfe  V.  Rolfe,  15  Sim.  88;  S.  a 
1  Coop,  t  Cottenham,  87« 
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in  effect  two  distinct  contracts,   and   relief  is  sought  only 
against  a  violation  of  the  negative  stipulation.' 

§  1166.    Where  the  contract,  to  restrain  the  violation  of 
which  an  injunction  is  sought,  is  purely  a  negative  contract, 
unoonnected  with  any  affirmative  stipulations,  relief  may  be 
properly  granted,  especially  where  the  agreement  is  between 
partners,  and  is  for  the  benefit  of  the  partnership  business* 
Thus,  where  one  of  several  partners  in  a  theater  covenants 
with  the  other  partners  that  he  will  not  write  plays  for  any 
other  theater,  but  does  not  agree  to  write  for  the  theater  belong- 
ing to  the  firm,  he  may  be  enjoined  from  violating  such  agree- 
ment*   And  it  is  held  that  the  jurisdiction  to  restrain  the 
breach  of  a  negative  agreement,  or  a  promise  to  abstain  from 
doing  a  particular  thing,  is  not  limited  to  cases  where  the  court 
has  jurisdiction  over  the  acts  of  complainant*    !Nor  is  it  mate- 
rial whether  the  right  sought  to  be  protected  is  at  law,  or  under 
an  agreement  which  can  not  otherwise  be  brought  within  the 
jurisdiction  of  equity,  provided  the  bill  states  a  right  in  the 
person  complaining  to  the  performance  of  the  negative  agree* 
ment  of  the  defendant/ 


IV.    Contracts  in  Eestraint  of  Tbadb. 

S  1167.  G(eneral  rale. 

1168.  Groands  of  the  jurisdiction;  illustrations. 

1169.  Restrictiye  covenant  not  implied. 

1170.  Written  on  tract  not  necessary. 

1171.  Sale  of  printing  establishment;  corporation  enjoined. 

1172.  Manner  of  resuming  business  immaterial. 

1173.  Illustrations  of  the  relief. 

1174.  Sale  of  letters  patent 

1175.  Liquidated  damages. 

1176.  Resuming  business  in  employ  of  third  person. 

1177.  Acting  as  manager  for  another. 

1178.  Contract  must  be  certain  and  violation  clear. 

'  See  also  Hopner  v.  Brodripp,  1  'Dietnchsen  v,  Cabbum,  2  Ph.  52. 

Coop,  t  Gottenbam,  89.  *  Id. 

'  Morris  V.  Colman,  18  Yes.  437. 
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1179.  Considerafcioii;  interest. 

1180.  What  must  be  shown  by  bill. 

1181.  Covenants  against  publication. 

1182.  Plaintiff  not  allowed  both  injunction  and  damages. 

1183.  Assignee  of  notes  for  purchase  money,  when  ei^ined. 

§  1167.  Courts  of  equity  are  frequently  called  upon  to  aid  in 
the  enforcement  of  contracts  restricting  one  in  the  exercise  of 
bis  trade  or  profession  within  a  specified  locality,  or  a  given 
period  of  time.  While  covenants  in  restraint  of  trade  gener- 
ally are  absolutely  void,  both  at  law  and  in  equity,  because  con- 
trary to  public  policy,  yet  where  the  restraint  is  only  partial, 
being  limited  as  to  the  conditions  of  time  or  space,  and  rea- 
sonable ground  exists  for  such  restriction,  and  it  is  founded  upon 
good  consideration,  the  contract  will  generally  be  enforced  in 
equity  by  restraining  its  violation.* 

§  1168.  The  jurisdiction  in  cases  of  this  nature  is  based  upon 
tiie  ground  that  the  parties  can  not  be  placed  in  statu  quo^  and 
that  damages  at  law  can  afford  no  adequate  compensation,  the 
injury  being  a  continuous  one  and  irreparable  by  the  ordinary 
process  of  courts  of  law.  In  conformity  with  these  principles 
it  has  been  held  that  contracts  between  physicians,  whereby 
one  is  restricted  from  the  exercise  of  his  profession  within  a 
prescribed  area,  upon  sufficient  consideration,  as  for  example 
a  sale  of  the  good  will  of  the  business,  will  be  enforced  by  en- 
joining any  attempt  at  the  exercise  of  the  profession  within 
the  locality  specified."    Upon  similar  principles,  where  an 


» Butler  V.  Burleson,  16  Vt.  176; 
McClurg's  Appeal,  58  Pa.  St.  51; 
Whittaker  r.  Howe,  3  Beav.  883; 
Morris  t^.  Colman,  18  Yes.  437;  Rolfe 
V,  Rolfe,  15  Sim.  88;  S.  C.  1  Coop, 
t  Gottenham,  87;  Nicholls  v.  Strei- 
ton,  7  Beav.  42;  Hubbard  v.  Miller, 
27  Mich.  15;  Bealv.Ghase,  31  Mich. 
490;  Baumfrarten  r.  Broadaway,  77 
N.  C.  8;  Williams  v.  Williams,  2 
Swanst.  253. 

*  Mcaurff's  Appeal,  58  Pa.  Si  51; 
ligare  v,  Semple,  32  Mich.  402; 
Batler  v.  Burleson,  16  Yt.  176.    In 


the  latter  case,  the  followingr  obser- 
Tations  of  the  court  very  clearly 
illustrate  the  grounds  upon  which 
the  interference  is  based:  *'  When 
there  is  an  express  covenant  and  an 
nncontroverted  mischief  arising*  from 
the  breach  of  it,  equity  will  grant  an 
ii^nnction  to  restrain  the  breach. 
In  this  case  there  is  an  express  con- 
tract The  mischief  arising  from  the 
breach  of  it  can  not  be  repaired,  nor 
can  it  well  be  estimated.  A  suit  at 
law  would  aflford  no  adequate  reme* 
dy,  and  the  damages  will  be  con* 
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attorney  and  Bolicitor,  on  Belling  his  business  to  a  new  firm, 
covenants  for  a  valuable  consideration  not  to  practice  within 
a  period  of  twenty  years  in  any  part  of  the  country,  and  not  to 
indnee  any  of  the  clients  of  the  old  firm  to  withhold  their  busi- 
ness from  the  new,  he  trill  be  enjoined  from  violating  the  agree- 
ment.* And  where  defendant,  on  being  articled  as  a  clerk  to 
complainant,  who  was  an  attorney  at  law,  covenanted  that  he 
would  not  interfere  with  complainant's  clients,  or  act  for  them 
in  the  capacity  of  attorney,  he  was  restrained  from  a  breach  of 
his  covenant*    So  where  partners  were  engaged  in  the  business 


tinTiing  and  accraingf  from  day  to 
day;  and  farthermore,  the  object  of 
ike  bontract  can  only  be  obtained  by 
the  parties  conformiog  expressly  and 
exactly  to  its  terms.**  Injunction 
SQstained. 
>  Whittaker  v.  Howe.  3  Beav.  883.' 
*  Nicholls  V,  Stretton,  7  Beav.  42. 
This  was  a  o^e  where  defendant,  on 
being  articled  as  a  clerk  to  complain- 
ant, an  attorney,  covenanted  that  he 
would  not  in  any  way  interfere  with 
or  be  concerned  as  attorney,  or  oth- 
wise,  for  any  of  complainant*s  cli^ts 
or  correspondents,  npon  pain  of  for- 
feiting the  snm  of  one  hundred 
pounds  for  every  breach  of  the  cove- 
nant The  defendant,  having  acted 
as  attorney  for  certain  parties  who 
had  been  clients  of  complainant,  a 
bill  was  filed  praying  a  perpetual 
ix^nnction  against  such  intermed- 
dling in  violation  of  the  terms  of  the 
agreement.  Lord  Langdale,  Master 
of  the  Rolls,  though  conceding  that 
the  enforcement  of  the  terms  of  a 
negative  contract  might  possibly 
work  injury  to  third  parties  in  such 
A  case,  sustained  the  jurisdiction  as 
follow?:  '*  In  all  ca«es  of  this  kind^ 
where  an  injunction  is  asked  to  re- 
strain a  party  from  exercising  his 
professional  employment  the  court 
has  always  had  some  reluctance  in 


acting,  for  not  only  is  it,  to  some  ex- 
tent, a  restriction  on  trade,  but  it 
may  also  have  the  effect  of  depriving 
third  parties  of  the  services  of  tbot-e 
in  whom  alone  they  may  have  confi- 
dence. The  question  has  arisen  not 
only  in  the  case  of  solicitors,  but  in 
that  of  medical  men.  There  was  a 
case  before  Lord  Eldon,  of  a  medical 
man  who  had  covenanted  not  to  be 
employed  for  certain  persons,  and 
those  persons  being  taken  ill,  it  was 
a  case  of  great  hardship  to  say  that 
he  should  not  attend  them.  It  must 
be  admitted  that  this  court  can  not 
interfere  in  these  cases  without  the 
possibility  of  injury  to  third  parties. 
That  difficulty,  however,  has  been 
passed  over,  and  the  court  has  re- 
peatedly exercised  its  jurisdiction  in 
cases  of  this  nature.  It  is  no  answer 
to  say,  in  this  case,  that  the  client 
would  not  have  employed  the  plain- 
tiff in  the  particular  case  referred  to. 
•  Any  interference  with  his  clients  was 
one  of  the  very  things  which  the  plain- 
tiff, when  he  took  the  defendant  into 
his  office,  was  desirous  of  guarding 
against.  I  do  not  see  any  ground  on 
which  I  can  say  tha^  this  is  a  con- 
tract which  this  court  will  not  en- 
force. The  perseverance  of  Stretton 
in  acting  in  this  manner  and  in 
availing  himself  of  the  introduction 
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of  running  coaches  between  two  different  points,  and  defendant 
sold  his  interest  in  the  business  to  plaintiff,  with  a  condition 
that  he  would  not  at  any  time  run  a  coach  between  tlie  points, 
or  in  any  manner  injure  plaintiff's  business,  an  interlocutory 
injunction  was  allowed  to  prevent  a  violation  of  the  covenant.* 
§  1169.  Some  conflict  of  authority  exists  upon  the  question 
whether,  in  the  absence  of  an  express  agreement  against  re- 
suming business  in  a  given  locality  upon  the  sale  of  a  busi- 
ness with  its  good  will,  equity  should  interfere  by  injunction 
to  prevent  defendant  from  so  resuming.  The  better  doctrine, 
however,  is  that  to  warrant  a  court  of  equity  in  interfering  by 
an  injunction  in  such  cases,  there  must  be  an  actual  con- 
tract, and  the  court  will  not  imply  a  covenant  on  the  part  of 
one  who  sells  the  good  will  of  a  trade  or  business  not  to  carry 
on  the  same  trade  in  that  locality.  It  follows,  therefore,  tliat 
where  one  has  sold  the  good  will  of  his  trade,  without  any  ex- 
press covenant  preventing  him  from  resuming  the  trade  in 
that  vicinity,  he  will  not  be  enjoined  from  resuming  it."    And 


he  accidentally  acquired  in  the  plain- 
tiff *B  office,  has  made  this  applica- 
tion necessary.  I  must  grant  this 
iigunction;  the  only  question  is,  as 
to  the  terms  in  which  it  should  be 
expressed.** 

*  Williams  0.  Williams,  2  Swansfc. 
2^. 

•  Cruttwell  r.  Lye.  17  Ves.  835; 
Shackle  t^.  Baker,  14  Yes.  468;  Ken- 
nedy V,  Lee,  3  Meriv.  441;  Churton  9. 
Douglas,  Johns.  174.  And  see  Brad- 
ford V,  Peckham,  9  R.  I.  250;  Ste- 
phens«.  Aulls,  3  Thomp.  &  C.  78U 
See,  contra,  Dwight  9,  Hamilton, 
113  Mass.  175.  In  Kennedy  v,  Lee, 
3  Meriv.  441,  Lord  Eldon  was  of  opin- 
ion that  upon  a  contract  of  sale  by 
one  partner  to  another,  in  the  ab- 
sence of  any  express  or  negative 
agreement  or  prohibition,  the  pur- 
chaser seeking  an  injunction  and  a 
receiver  was  not  entitled  "  to  claim 
any  good  will  in  the  trade  in  addi- 


tion to  the  partnership  property 
which  is  the  subject  of  it,  except 
what  is  the  neoessaiy  effect  of  his 
acquiring  the  sole  ownership  in  the 
property— certainly  not  such  as  to 
preclude  the  defendant  from  carry- 
ing on  the  same  trade  where,  and 
when,  and  with  whom  he  pleases.** 
So  in  Churton  t^.  Douglas,  Johns. 
174,  Vice  Chancellor  Wood  observes, 
p.  187:  "  The  authorities,  I  think, 
are  conclusive  upoa  this  point,  that 
the  sale  of  the  good  will  of  a  busi- 
ness, without  more,  does  not  imply 
a  contract  on  the  part  of  the  vendor 
not  to  set  up  again  a  similar  busi- 
ness himself.  I  use  the  expres- 
sion similar  business  purposely,  in 
order  to  distinguish  the  case  I  am 
supposing  from  one  where,  as  here, 
the  vendor  seeks  to  set  up  again  the 
identical  business  which  he  has  pro- 
fessed to  sell.  Upon  a  sale  of  the 
good  will  of  a  business,  the  vendoi^ 
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where  upon  the  evidence  it  is  doubtful  whether  the  parties  at 
the  time  of  the  sale  had  any  distinct  agreement  or  nnderstand- 
ing  that  defendant  shonld  not  resume  the  same  business  in  op- 
position  to  plaintiff  at  the  same  place  or  within  a  given  dis- 
tance therefrom)  it  was  held  that  the  contract  sought  to  be  es- 
tablished was  not  of  such  a  nature  as  to  be  aided  by  any  in- 
tendment, and  that  the  bill  seeking  to  enjoin  defendant  from 
carrying  on  the  business  within  the  given  limits  should  be  dis- 
missed, but  without  prejudice  to  plaintiff's  right  to  sue  at 
law/    So  where  defendants  had  sold  a  millinery  business  to 
plaintiff,  who  insisted  upon  a  covenant  that  they  would  not 
cany  on  or  permit  another  person  to  carry  on  the  same  busi- 
ness wifliin  a  given  locality  for  ten  years,  and  would  do  their 
best  to  procure  customers  for  plaintiff  and  to  assist  him,  but 
defendants  declined  to  give  such  covenant,  which   was  then 
waived  by  plaintiff  upon  the  mere  undertaking  of  defendants, 
Dpon  a  bill  seeking  an  injunction  upon  the  ground  that  de- 
fendants were  encouraging  anotlier   person  to    undertake  a 
rival  business  and  recommending  customers  to  such  person, 
an  interlocutory  injunction  was  refused  before  answer  to  re- 
straiQ  proceedings  at  law  under  a  judgment  recovered,  leav- 
ing the  parties  to  their  remedy  at  law  for  damages.'    And 
where  one  sells  the  good  will  of  a  business  he  is  not,  in  the 
absence  of  express  contract,  prevented  from  leasing  premises 
which  he  may  own  in  the  same  neighborhood  to  another  per- 
son who  may  carry  on  the  same  business,  provided  there  is  no 
coUosion  between  the  parties  and  the  lessor  has  no  interest  in 


18  not  prednded  from  caxrying  on  a 
predwly  Bimilar  business  "with  all 
the  adyantagea  he  may  be  able  to  ac- 
qaire  from  his  own  industry  and 
labor,  and  from  the  regard  people 
may  have  for  him;  and  that  in  a 
place  next  door,  for  example,  to  the 
▼ery  place  where  the  former  basiness 
vas  carried  on.  And  upon  the  au- 
thoritiea  it  is  settled  that  if  the  pur- 
chaaer  wiahes  to  prevent  that  step 
Bx)m  being  taken,  it  is  his  fault  if  he 

49 


does  not  take  care  to  insert  provisions 
to  that  effect  in  the  deed.*' 

'  Stephens  v.  Aulls,  3  Tliomp.  & 
C.  781. 

>  Shackle  v.  Baker,  14  Yes.  468. 
*'I  can  not,**  says  Lord  Eldon, 
"  see  my  way  to  grant  an  injunc- 
tion in  this  case.  If  it  had  been 
nothing  more  than  a  purchase  of  the 
good  will  of  this  trade,  the  vendor 
would  be  at  liberty  to  set  up  the 
same  trade  in  any  other  situation.*' 
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the  business.  Equity  will  not,  therefore,  under  such  circum- 
stances, interfere  by  injunction  to  prevent  such  lessee  from 
conducting  the  business/  In  Massachusetts,  however,  it  is 
held  that  upon  the  sale  of  a  business  and  good  will  there  is 
an  implied  covenant,  as  in  other  sales,  that  the  vendor  will  do 
nothing  to  disturb  the*  vendee  in  the  possession  of  his  pur- 
chase. And  where  a  physician  sold  to  another  his  real  estate, 
practice  and  the  good  will  of  his  business,  it  was  held  that  an 
injunction  would  lie  to  prevent  the  vendor  Irom  resuming 
practice  as  a  physician  in  the  same  town.* 

§  1170.  It  is  not  necessary,  however,  that  the  contract 
should  be  in  writing  to  entitle  it  to  the  protection  of  equity, 
and  where  one  has  sold  the  lease  of  a  house  with  the  good  will 
of  the  business  connected  therewith,  and  has  agreed  orally 
that  he  will  not  renew  the  business  in  that  street,  he  may  be 
enjoined  from  violating  such  oral  agreement.'  So  where 
plaintiff,  a  teacher,  is  induced  to  purchase  of  defendant,  also 
a  teacher,  the  lease  of  an  academy  upon  the  representations 
of  the  latter  that  he  will  quit  the  business  of  teaching,  de- 
fendant may  be  enjoined  from  opening  another  school  in 
that  locality,  since  there  can  be  no  adequate  remedy  at  law 
for  the  injury  thus  sustained.*  JSTor  is  it  necessary  that  the 
contract  should  contain  any  express  limitation  as  to  the  place 
or  extent  of  territory  over  which  the  restriction  shall  extend  ; 
and  if  from  all  the  circumstances  of  the  case  it  is  manifest 
that  it  was  the  intention  of  the  parties  that  it  should  be  lim- 
ited  to  the  town  in  which  the  business  had  been  previously 
carried  on,  the  contract  will  be  so  construed,  and  equity  will 
enjoin  defendant  from  continuing  the  business  in  that  locality.* 

§  1171.  Where  one  had  sold  a  printing  establishment  and 
business,  with  the  copyright  of  a  valuable  receipt-book  pub- 
lished by  him,  together  with  the  good  will  of  the  business  and 
the  right  to  the  vendee  to  use  the  vendor's  name  therein,  and 
had  covenanted  not  to  resume  the  business  within  the  state 

^  Bradford  v.  Peckfaam,  9  R.  I.  '  Harrison  v.  Gardner,  2   Madd. 

250.  198. 

*  Dwight  V.  Hamilton,  113  Mass.  *  Spier  v,  Lambdin,  45  Ga.  319. 

175.  >  Hubbard  «.  Miller,  27  Mich.  15. 
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wh3e  yendee  ahould  oontinne  therein  at  the  place  in  queetion, 
an  injunction  was  granted  to  restrain  the  vendor  from  engaging 
directly  or  indirectly  in  the  printing  business  in  the  state  and 
from  printing  snch  receipt  book.  And  the  vendor  having 
fc»in«l  a  corporation  for  the  purpose  of  conducting  his  new 
businesB)  and  the  other  corporators  having  been  advised  of  such 
contract,  the  corporation  was  also  enjoined  from  conducting 
the  busincsa  with  or  for  the  vendor/ 

§  1172.  Hie  manner  in  which  the  vendor  carries  on  the  busi- 
ness in  violation  of  his  covenant  is  immaterial,  provided  it  be 
in  £Etct  the  business  which  he  has  contracted  not  to  re- 
snme.  And  when  defendant  sells  his  business  and  good  will  to  ' 
plaintiff,  covenanting  that  he  will  not  within  a  given  time  re- 
sume the  business  at  a  specified  place,  if  under  the  pretense 
of  selling  upon  commission  for  other  parties  he  engages  in  a 
bnsiness  which  is  within  the  spirit  of  the  covenant,  a  fitting 
ease  is  presented  for  extending  the  aid  of  an  injunction." 

§  1173.  "Where  one  sells  his  premises,  together  with  the 
fi^Ctnres  and  good  will  of  his  business,  and  as  part  of  the  con- 
sideration for  the  purchase  of  the  good  will,  he  covenants  not 
to  carry  on  the  business  at  a  specified  place,  the  purchaser 
agreeing  to  employ  him,  he  may  be  enjoined  from  setting  up 
bnsiness  in  violation  of  his  covenant,  even  though  he  has  been 
discharged  from  the  purchaser's  employ,  and  the  evidence  does 
not  clearly  show  that  he  was  properly  dismissed."  So  where  a 
tailor,  upon  the  sale  of  his  business,  good  will  and  fixtures, 
covenants  not  to  carry  on  or  be  interested  or  concerned  in  the 
same  bnsiness  within  an  area  of  five  miles  from  the  former 
location,  he  will  be  enjoined  from  working  as  a  journeyman 
upon  a  salary,  in  the  employ  of  a  nephew  of  the  same  name 
and  conducting  the  same  business,  within  a  quarter  of  a  mile 
of  the  old  location.* 

§  1174.  The  governing  principle  in  this  class  of  cases  seems 
to  be,  that,  although  contracts  in  restraint  of  trade  are  bad  on 

>Beal  0.  Chase,  31  Mich.  490.  '  Da«r?ett  v.  Ryman,  17  L.  T.  N. 

'Richardson  v.  Peacock,  11  C.  E.  8.486. 

Green,  40;  S.  C.  28  N.  J.  Eq.  (1  *  Newlinff  v.  Dobell,  19  L.  T.  N. 

Stew.)  151.  S.  406. 
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gronndB  of  pnblio  policy,  nnleBS  they  are  natural  and  reasona- 
ble for  the  protection  of  the  parties  dealiog  with  the  subject 
matter  of  the  contract,  and  although  public  policy  requires 
that  the  citizen  should  not  deprive  himself  or  the  state  of  his 
skill  or  talent,  yet  one  who  has  a  commodity  to  sell  should  be 
permitted  to  sell  it  most  advantageously  in  the  market  by 
precluding  himself  from  enteriug  into  any  competition  with 
the  purchaser.  Thus,  where  the  owner  of  letters  patent  for 
the  manufacture  of  a  valuable  article  of  commerce,  sells  his 
patents  to  a  company  incorporated  for  carrying  on  the  manu- 
facture of  the  article,  and  covenants  not  to  carry  on  or  allow 
to  be  carried  on  in  any  part  of  Europe  any  manufacture  or 
sale  of  productions  similar  to  those  which  were  the  subject  of 
the  patents,  and  not  to  communicate  to  any  one  the  processes 
of  the  manufacture  in  such  a  manner  as  to  interfere  with  the 
exclusive  enjoyment  of  the  benefits  purchased,  the  covenant 
is  one  capable  of  being  enforced  in  equity,  and  its  breach  will 
be  prevented  by  injunction/ 


^Leather  Cloth  Company  v.  Lor* 
sont,  39  L.  J.  N.  S.  Eq.  86.  The 
principles  underlying  the  jurisdiction 
of  equity  for  the  protection  of  con- 
tracts  in  restraint  of  trade,  are  clear- 
ly stated  in  this  case  by  James,  Vice 
Chancellor,  as  follows:  •  *  •  • 
*'The  trutli  is  that  all  the  cases, 
when  they  come  to  be  examined,  ao- 
cordin^:  to  my  yiew  of  it,  establish 
this  principle,  that  all  restraints  upon 
trade  are  bad  as  being  in  violation  of 
public  policy,  unless  they  are  natural 
and  not  unreasonable  for  the  protec- 
tion of  the  parties  dealing  legally  with 
some  subject  matter  of  contract,  and 
that  the  principle  is  this:  public  pol- 
icy requires  that  every  man  should 
be  at  Uberty  to  work  for  himself,  and 
should  not  be  at  liberiy  to  depriye 
himself  or  the  state  of  his  labor, 
skill  or  talent  by  any  contract  that  he 
enters  into.    On  the  other  hand,  pub- 


lic policy  requires  this:  that  where  a 
man  has  by  skDl  or  any  other  means 
obtained  something  which  he  wants 
to  sell,  he  should  be  able  to  sell  it  in 
the  most  adrantageous  way  in  the 
market,  and  in  order  to  enable  him 
to  sell  it  advantageously  in  the  mar- 
ket it  is  necessary  that  he  should  be 
able  to  preclude  himself  from  enter- 
ing into  competition  with  the  pur- 
chaser, that  then  the  same  public 
policy  which  enables  him  to  do  that, 
does  not  restrain  him  from  alienating 
that  which  he  wants  to  alienate,  and 
therefore  enables  him  to  enter  into 
any  stipulation,  however  restrictive 
it  is,  provided  Chat  restriction  in  the 
judgment  of  the  court  is  not  un- 
reasonable, having  regard  to  the  sub- 
ject matter  of  the  contract.  Now  in 
this  case  the  subject  matter  of  the 
contractwas  a  particular  manufacture, 
carried  on  partly  under  patents  and 
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§  1175.  Where  the  court  is  of  opinion  that  the  conditions 
of  a  bond,  in  restraint  of  trade  in  a  particular  locality,  were 
nut  intended  to  be  satisfied  by  the  payment  of  the  sum  named 


pirtly  by  processes  which  were  known 
to  the  yendors,  and  it  is  to  be  as- 
snmed  not  known  except  to  the  ven- 
dors themselyes  and  their  agrents  and 
workmen.     That  being  the  subject 
natter  of  the  contract,  the  stipula- 
Istkm  is  that  the  vendor  will  not  set 
up  a  similar  manufacture  in  Europe, 
and  will  not  oommnnicate  the  pro- 
ce»  of  the  manufacture  anywhere  so 
as  to  intprfere  with  the  exclusive  en- 
joyment by  the  intended  company 
of  the  benefits  thereby  agreed  to  be 
purchased.    It  seems  to  me  that  the 
case  much  more  resembles,  having 
regard  to  these  facts,  the  sale  of  a 
secret  (which  has  been  held  to  be 
perfectly   good),  and  as  connected 
with  the  sale  of  that  secret  an  un- 
limited stipulation  as  to  time  or  place 
as  to  communicating  the  secret  or 
dealing  with  it  so  as  to  interfere  with 
the  purchaser,  because  in  truth  there 
were  particular   processes   for   the 
manufacture;  those  processes  were  to 
be  communicated,  and  they  were  to 
be  communicated  for  the  exclusive 
benefit  of  the  purchaser.    It  is  set- 
tled by  authority  that  a  man  may 
bind  himself  not  to   communicate 
that  process  to  anybody  else;  that  he 
should  not  oommnnicate  that  secret 
anywhere  under  any  circumstances 
in  any  part  of  the  world  to  anybody. 
Bot  how  would  it  be  possible  to  en* 
ioroe  such  a  covenant  as  that  not  to 
communicate  the  process,  if  he  were 
at  the  same  time  to  be  at  liberty  to 
canyon  that  same  trade  with  the 
flame  processes  in  such  a  way  that 
they  would  have  to  be  communicated 
to  every  servant  and  workman  en- 


gaged by  him  in  the  trade?    There- 
fore, the  mere  fact  that  he  is  entitled 
to  restrain  himself  simply  amounts 
to  this:  it  is  not  that  he  is  restrained, 
but  that  he  is  entitled  to  restrain 
himself,  from  communicating,  and  is 
thereby  enabled  to  get  a  higher  price 
for  that  which  he  is  selling.    The  fact 
that  he  is  so  entitled  to  restrain  him- 
self from  communicating  the  process 
entitles  him  also  to  restrain  himself 
from   carrying  on   a   manufacture 
which  would  involve  the  communica- 
tion of  the  process.    Therefore,  in- 
dependently of  those  words,  *  so  as  in 
any  way  to  interfere  with  the  exclu- 
sive eqjoyment,*  I  am  of  opinion  that 
there   is  nothing  in  this  covenant 
which  violates  the  rules  of  law  or 
which  is  in  contravention  of  the  de- 
cided cases,  when  the  principles  upon 
which  these  cases  have  been  decided 
come  to  be  properly  considered.    But 
if  there  were  anything  in  the  cove- 
nant so  standing  which  might  be  sup- 
posed to  be  in  contravention  of  some 
of  the  decided  cases,  I  am  satisfied 
myself  that  those  words,   'so  as  in 
any  way  to  interfere  with  the  exclu- 
sive enjoyment  of  the  company,*  do 
properly  and  sufficiently  modify  and 
qnaJify  it;  the  principle  being  that  you 
are  not  to  have  any  more  restraint 
than  is  necessary  for  the  benefit  of 
the  company,  and  in  order  to  obviate 
any  objection  you  must  not  do  it  so 
as  to  interfere;  that  is  for  the  com- 
pany to  say;  we  do  not  ask  for  any 
unreasonable  restraint,  for  any  ca- 
pricious restraint  upon  you;  we  only 
ask  you  to  tie  yourself  up  not  to  do 
something  which  will  interfere  with 


774 


iNJUNcrrioNs* 


[chap. 


in  the  bond  as  liquidated  damages,  it  maj  properly  interfere  to 
restrain  a  violation  of  the  terms  of  the  instrament      Thus, 
where  the  bond  contains  a  recital  that  defendant,  who  has  be- 
come the  managing  clerk  for  complainant,  a  solicitor,  should 
enter  into  a  bond  not  to  practice  as  a  solicitor  within  fifty 
miles  of  the  same  place,  and  that  on  violation  of  his  agree- 
ment he  shonld  pay  a  fized  sum  as  liquidated  damages,  the 
solicitor  will  be  allowed  an  injunction  to  restrain  the  clerk 
from  practicing  within  the  distance  specified  in  violation  of  his 
covenant.' 
§  1176.    A  merchant  who,  upon  selling  his  stock  in  trade  and 


that  which  yoa  profess  to  sell  to  ns, 
and  for  which  yoa  have  received  a 
consideration.  Therefore,  I  am  of 
opinion  that  the  plainti£&  are  right 
in  saying  that  the  covenant  is  one 
capable  of  being  enforced  in  this 
court.  Then  the  next  question  is, 
has  the  defendant,  Lorsont,  been 
doing  anything  which  is  in  violation 
of  that  covenant?  I  am  of  the  opin- 
ion that  he  is  doing  so;  that  he  is  en- 
gaged in  a  manufactory  for  the 
manufacture  of  productions  similar 
to  those  which  were  the  subject  of 
letters  patent,  and  which  were  then 
manufactured  in  the  manufactory  so 
carried  on  at  West  Ham  at  the  time 
&[  the  contract;  that  is  to  say,  it  was 
proved  to  me  that  the  particular  pro- 
duction is  the  production  of  an  article 
known  as  Crockett *s  leather  cloth; 
that  Grockett*s  leather  doth  was 
manufactured  at  West  Ham  at  that 
time;  that  Crockett*s  leather  cloth, 
called  by  that  very  name,  is  manu- 
factured by  the  defendant  and  sold 
by  him  under  that  veiy  name,  with  an 
advertisement  from  him  to  the  effect 
that  the  goods  supplied  by  him  are 
in  eveiy  respect  similar  to  those  made 
by  the  Crockett  International  Leather 
Cloth  Company  while  the  warks  were 


^mdermy  management,'  and  then 
he  states  his  sixteen  years  expeiience, 
and  so  on.  That  is  to  say,  having 
covenanted  that  he  would  not  be  en- 
gaged in  the  manufacture  of  products 
similar  to  those  which  were  then 
being  made,  he  circulates  to  the 
world  a  letter  saying:  '  I  am  now 
actually  making  productions  which 
are  in  every  respect  similar  to  those 
which  were  made  l^  the  vendors  and 
afterward  made  by  the  purchaser.' 
I  am  of  opinion,  therefore,  that  the 
plaintiffs  are  entitled  to  an  iig  unction. 
The  iig  unction,  I  think,  ought  to  be 
in  these  words,  the  only  evidence 
given  before  me  being  with  regard  to 
Crockett^s  leather  cloth:  *  To  restrain 
the  defendant  from  canying  on  any 
manufactory  for  the  production  of 
Crockett's  leather  doth,  or  being  en- 
gaged in  any  company  for  the  sale 
of  Crockett*s  leather  doth,  or  any 
production  similar  thereto,  and  from 
in  any  manner  holding  himself  out 
as  the  manufacturer  (^such  Crockett's 
leather  doth,  or  any  production  simi- 
lar thereto.'  lliat  is  the  whole  ex- 
tent to  which  I  purpose  granting  the 
iigunction.*' 

*  Howard  v.  Woodward,  10  Jnr. 
N.  S.  1128. 
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bosinees,  covenants  not  to  carry  on  the  Bame  bnsineBS  at  the 
same  place,  or  within  certain  limits  surrounding,  and  who 
thereupon  gives  up  his  place  of  business,  will  not  be  enjoined 
from  afterward  soliciting  and  procuring  orders  within  the  speci- 
fied territory,  the  question  of  whether  this  constitutes  a  breach 
of  the  covenant  being  regarded  as  too  doubtful  to  warrant  an 
injunction  without  bringing  an  action.^    And  where  one  under- 
takes the  management  of  the  business  of  a  chemist,  covenant- 
ing against  carrying  on  the  same  business  in  his  own  name 
and  for  his  own  benefit,  or  in  the  name  and  for  the  benefit  of 
any  other  person,  within  a  certain  radius,  under  a  specified 
penalty  secured  by  bond,  and  he  afterward  solicits  orders  for 
another  chemist  within  the  limits  specified,  the  efiect  of  such 
conduct  upon  the  covenant  in  question  is  regarded  as  too  doubt- 
ful to  warrant  a  preliminary  injunction.*    So  where  one  sells 
his  business,  agreeing  not  to  carry  it  on  in  the  same  place, 
either  in  his  own  name  or  in  the  name  of  other  persons,  for  a 
period  of  five  years,  and  during  this  period  he  acts  as  manager 
for  another  person  engaged  in  the  same  business  and  in  the 
same  place,  the  question  is  regarded  as  too  doubtful  to  be  dealt 
with  on  an  application  for  an  interlocutory  injunction.*    And 
a  covenant  against  engaging  in  a  certain  trade,  or  in  any  mat- 
ter pertaining  thereto,  within  a  certain  district,  is  not  regarded 
as  violated  by  loaning  money  to  one  engaged  in  such  business, 
the  loan  being  secured  by  mortgage  upon  the  business  prem- 
ises, even  though  the  covenantor  may  know  that  the  mortgag- 
or's only  means  of  repaying  the  money  is  out  of  the  profits  of 
the  business.* 

§  1177.  Where,  however,  one  agrees  that  he  will  not  directly 
or  indirectly,  either  alone  or  in  partnership  with,  or  with  the 
assistance  of  any  other  person,  set  up  or  follow  or  practice  a 
particular  business,  he  is  regarded  as  violating  his  covenant 
bv  conducting  the  business  in  the  capacity  of  assistant  or 
manager  to  another  person.*    So  where  defendant  demises  to 

'Tnnier  9.  Evans,  2  De  Gez,  M.  &  *  AUen  v.  Taylor,  18  W.  R.  888; 

G.  740.  8.  C.  22  L.  T.  N.  8. 651. 

*CIark  9.  Wa&ina,  9  Jnr.  N.  8.  *  Bird  v.  Lake.  1  Hem.  &  M.  838. 

1^  *  Dales  9.  Weaber,  18  W.  £L  90^^ 
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plaintiff  a  shop  and  covenants  that  he  will  not  at  any  time 
during  the  term  carry  on  or  be  concerned  in  carrying  on, 
either  directly  or  indirectly,  a  particular  business  within  a 
given  distance  from  the  town,  the  acting  as  manager  for  an- 
other in  conducting  the  particular  trade  is  such  a  violation  of 
the  covenant  as  to  warrant  an  injunction.' 

§  1178.  While  it  is  thus  apparent  that  the  jurisdiction  of 
equity  is  well  established  to  prevent  by  injunction  the  viola- 
tion of  a  covenant,  made  upon  sufficient  consideration,  not  to 
engage  in  a  particular  business  within  a  given  locality,  yet  the 
contract  itself  must  be  certain  and  distinct,  or  such  as  from 
the  surrounding  circumstances  may  be  construed  with  cer- 
tainty. And  an  agreement  by  defendants  to  ^'  never  tow  vessels 
in  competition  "  with  plaintiffs  is  not  sufficiently  definite  or 
certain  to  warrant  an  injunction  against  its  violation.*  The 
alleged  violation  of  the  contract  must  also  be  clear  and  well 
established;  and  when  the  question  of  violation  is  involved  in 
doubt,  and  no  injury  is  shown  to  have  been  done  to  plaintiff 
which  can  not  be  compensated  in  damages,  the  court  will  re- 
fuse to  interfere.' 

§  1179.  It  is  also  to  be  borne  in  mind  with  reference  to  the 
exercise  of  the  jurisdiction  under  discussion,  that  relief  by  in- 
junction is  allowed  only  when  there  is  a  sufficient  considera- 
tion for  the  contract,  and  when  the  plaintiff  himself  has  a  legal 
interest  in  the  contract.  Where,  therefore,  a  member  of  an 
incorporated  company  sells  his  stock,  with  a  covenant  not  to 
carry  on  the  business  in  which  the  corporation  is  engaged  for 
a  specified  time  and  within  a  given  locality,  the  corporation 
will  not  be  allowed  to  enjoin  a  violation  of  the  contract,  the 
consideration  for  the  sale  not  having  come  from  the  corporation 
and  it  not  being  a  party  to  the  contract.* 

§  1180.  When  defendant  upon  the  sale  of  his  business  con- 
tracts as  part  of  the  consideration  that  he  will  not  resume  the 
same  business  in  the  same  town,  without  the  purchaser's  con- 
sent, and  the  purchaser  seeks  to  enjoin  an  alleged  violation  of 

>  Jones  V.  Heayens,  4  Ch.  D.  686.       196. 

*  Caswell  r.  Gibbs,  33  Mich.  381.  *  Ononda^  Co.  Milk  Association  f . 

•  Harkinson*8  Appeal,  78  Pa.  St.      Wall,  17  Hon,  4!H. 
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the  contract,  the  injnnction  will  not  be  allowed  when  the  bill 
does  not  show  a  continuance  or  repetition  of  the  alleged  breach 
of  the  contract,  and  when  it  does  not  appear  that  plaintiffs  at 
the  time  of  commencing  suit  were  themselves  engaged  in  the 
business  in  question/ 

§  1181.    A  covenant  on  the  part  of  a  publisher  that  he  will 
not  publish  in  future  a  particular  magazine  is  considered  in 
the  same  h'ght  as  a  covenant  by  one  selling  a  particular  trade 
or  business,  that  he  will  not  again  engage  in  that  trade  or 
business,  and  is  not  void  as  a  general  contract  in  restraint  of 
trade.    But  the  injnnction  in   such  case  will  be  confined  to 
restricting  the  publication  of  the  particular  magazine  speci- 
fied."    And  it  is  to    be  observed  tliat  the  jurisdiction  in 
restraint  of  breaches  of  negative  contracts  is  not  confined  to 
tlie  contracting  parties,  but  may  be  extended  to  third  parties, 
with  notice  of  the  covenant.    Thus,  where  an  author  assigns 
the  copyright  of  a  work  published  in  his  name,  covenanting 
not  to  publish  any  work  prejudicial  to  the  sale  of  the  first,  a 
pablisher  who,  with  notice  of  such  covenant,  afterward  pub- 
lishes a  work  from  tlie  same  author,  in  the  same  name,  and 
upon  the  same  subject,  will  be  enjoined,  although  the  latter 
work  may  not  be  an  actual  piracy,  and  although  it  is  published 
nnder  a  different  title.*    But  where  plaintiff  and  defendant  are 
partners  in  the  publication  of  a  journal,  and  defendant,  the 
retiring  partner,  sells  his  interest  to  plaintiff,  covenanting  not 
to  be  connected  with  any  newspaper  or  publication  of  that 
kind  within  the  limits  of  a  particular  county  as  long  as  plain- 
tiff shall  own  or  control  an  interest  in  the  journal  in  question, 
the  acts  of  plaintiff  in  representing  by  printed  circulars  and 
by  verbal  statements  that  he  has  sold  his  interest  and  has  no 
farther  connection  with  the  journal,  or  with  its  management, 
will  operate  as  an  estoppel  to  prevent  him  from  enjoining  the 
publication  by  defendant  of  a  similar  paper.* 
§  1182.    One  who  is  aggrieved  by  the  violation  of  a  con- 

^Berger  v.  Armstronff,  41  Iowa,         '  Barfleldv.  Nicbolson,  2  L.  J.  Ch. 
447.  90;  S.  C.  2  Sim.  &  St.  1. 

*Aia8worth  v.  Bentiey,  14  W.  R.         *  Talcott  9.  Brackett,  5  Bradw.  60. 
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tract  in  restraint  of  trade  of  the  natare  under  consideration 
will  not  be  allowed  both  legal  and  equitable  relief  at  the  same 
time.     And  where  a  motion  for  an  injunction  to  restrain  the 
breach  of  sneh  an  agreement  is  ordered  to  stand  ov^er,  with. 
leave  to  complainant  to  proceed  at  law,  and  he  recovers  liqai- 
dated  damages  in  the  action  at  law,  he  will  not  be  allowed  an 
injunction   to  restrain  the  further  breach  of  the  agreement.^ 
Upon   similar  principles,  where  an  action  at  law  is  instituted 
to  recover  a  penalty  as  liquidated  damages  for  the  violation  of 
a  covenant  made  bj  a  surgeon  not  to  resume  practice  within  a 
certain  district,  an  injunction  will  not  at  the  same  time  be 
granted  to   prevent  him  from  practicing  in   such  district.* 
And  if,  after  obtaining  an  injunction  against  tl'ie  breach  of  an 
agreement,  the  party  aggrieved  brings  an  action  at  law  for 
damages,  the  injunction  may  be  dissolved  on  the  application 
of  defendant.' 

§  1183.  Where  two  joint  owners  or  partners  dissolve,  and 
the  retiring  partner  sells  his  interest  and  tlie  good  will  of  the 
business  to  the  other,  taking  notes  for  the  purchase  money  se- 
cured by  mortgage  upon  the  property  sold,  and  agreeing  not 
to  engage  in  the  same  business  at  that  place  for  a  given  lengtli 
of  time,  or  if  he  does  so  engage,  that  he  will  pay  the  purchaser 
a  specified  sum,  greater  than  the  amount  of  *the  notes,  as 
liquidated  damages,  and  will  allow  the  same  to  be  set  off 
against  the  notes,  a  violation  of  the  agreement  by  resuming 
the  business  is  regarded  as  sufficient  ground  for  enjoining  an 
assignee  of  the  notes  from  prosecuting  an  action  to  obtain  pos- 
session of  the  property  mortgaged  as  security  for  such  pur* 
chase  money.* 

*  Sainter  v.  Ferguson,  1  Mac.  &  G.      Mayall  v.  Higbey,  1  H.  ft  C.  148. 
286.  *  Fox  9.  Scard,  83  Beav,  827. 

^  '  Cames  v.  Nesbett,  7  H.  &  N.  158;         ^  Spioer  v.  Hoop,  51  Ind.  865. 
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§  1184^    The  jarisdiction  of  eqnitj  to  control  or  restrain 

the  operations  of  corporate  bodies,  while  exercised  upon  the 

« same  general  principles  which  govern  in  other  cases,  may  not 

ioappropriatelj  be  considered   as  a   branch   of  the  general 

jarisdiction  of  courts  of  equity  over  the  subject  of  trusts. 

(7T9) 
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And  unless  a  breach  of  trust  can  be  satisfactorily  established, 
an  injunction  will  rarely  be  allowed  to  restrain  the  application 
of  corporate  property  or  fnnds  to  other  than  corporate  pur- 
poses/    Where,  however,  the  existence  of  a  trust  is  estab- 
lished, or  corporate  property  is  affected  by  a  trust,  equity  will 
interfere  for   its  enforcement  and  for   the  protection  of  the 
rights  of  members  of  the  corporation."    And  the  right  of  any 
member  of  a  corporate  body  to  invoke  the  aid  of  equity  to 
prevent  a  breach  of  trust  by  the  majority  of   the  members, 
may  be  regarded  as  well  established.*    To  warrant  a  court  of 
equity  in  interfering  with  the  proceedings  of  an  incoi*porated 
company  in  the  construction  of  its  works,  two  things  must 
concur:  first,  it  must  appear  that  the  company  is  transcending 
its  charter;  and  secondly,  that  the  interposition  of  equity  is 
necessary  to  prevent  an  injury  which  can  not  be  adequately 
compensated  in  damages  at  law/    And  while  fraud  constitutes 
strong  ground  tor  invoking  the  aid  of  equity  in  restraint  of 
the  action  of  corporate  bodies,  relief  by  injunction  will  not 
be  allowed  upon  mere  general  averments  in  the  bill  of  com- 
plainant's belief  of  collusive  and  corrupt  conduct    It  must 
either  appear  from  the  bill  itself  that  the  proceedings  sought 
to  be  enjoined  are  void,  or  particular  acts  of  fraud  or  prirna 
facie  evidence  of  collusion  must  be   shown,  and  must  be 
positively  sworn  to.* 

§  1185.  Especial  caution  is  observed  by  courts  of  equity  in 
granting  injunctions  whose  effect  would  be  to  interfere  witji  or 
suspend  the  operations  of  important  public  works  which  aro 
being  carried  on  by  corporations.  The  power  of  granting  in- 
junctions being  one  of  the  extraordinary  powers  of  chancery, 
its  improper  exercise  in  cases  of  public  works  would  be  pro- 
ductive of  serious  injury.     The  jurisdiction  in  such  cases  should 

>  Eyan  0.  Avon,  29  Beay.  144;  At-  312. 

tomey  Qeneral  v,  Carmarthen,  Coop-  '  Wiswell  9.  First  Congregational 

er,  80.  Church,  14  Ohio  St.  31. 

*  Wiswell  9.  First  Congregational  ^  James  River  Co.  v,  Anderson,  12 

Church,  14  OhioStSl;  Dnmmer  9.  Leigh,  278;    Gartside   9.  East   St 

Chippenham,  14  Yes.  245;  Attorney  Louis,  43  111.  47. 

General  9.  Mayor,  1  Bligh,  N.  S.  'Champlin  9.  Mayor,  3  Paige,  573. 
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therefore  be  exercised  onlj-  for  the  prevention  of  irreparable 
mischief,  or  where  the  injary  complained  of  is  so  great  and  the 
rifik  80  imminent  that  no  prudent  man  would  think  of  incur- 
ring it*     And  equity  will  not  interfere  by  injunction  with 
the  statutory  powers  of  a  corporation,  such  as  a  canal  com- 
pany, at  the  suit  of  an  adjacent  property  owner  who  has  sus- 
tained no  injury  which  can  not  be  otherwise  redressed.*    Nor 
should  tlie  court  interfere  where  tlie  right  of  the  party  com- 
plaining ie  doubtful,  or  where  an  action  at  law  or  in  chancery* 
prosecuted  in  the  ordinary  mode,  will  afford  adequate  redress." 
And  an  injunction  to  restrain  the  operations  of  a  large  com- 
pany or  corporation,  should  rarely  be  granted  without  notice, 
on  account  of  the  mischief  which  might  otherwise  ensue.     It 
is  held,  however,  that  a  court  of  equity  may  properly  exercise 
its  discretion  in  such  cases,  and  the  fact  that  the  writ  has  been 
allowed  without  notice,  is  not  of  itself  sufficient  to  warrant  a 
dissolution,  even  though  the  chancellor  might  have  exercised 
the  discretion  differently  from  the  master  who  granted  the 
injunction.* 

§  1186.  Courts  of  equity  rarely  interfere  with  the  exercise 
of  discretionary  powers  by  corporate  bodies  or  their  officers, 
to  whom  such  powers  are  confided.*  And  it  is  a  well-estab- 
lished principle  of  equity,  that  where  acts  requiring  the 
exercise  of  judgment,  science  and  professional  skill  are 
confided  to  the  discretion  of  the  officers  of  a  corporation,  the 
exercise  of  that  discretion  will  not  be  lightly  disturbed,  nor 
will  such  officers  be  enjoined,  except  when  abusing  their  power 
to  the  injury  of  others.*  Thus,  equity  will  not  interfere  by 
injunction  with  the  discretionary  power  of  a  board  of  canal 
commissioners  in  regulating  the  quantity  of  water  neccbsary 
for  canal  purposes,  upon  the  complaint  of  persons  claiming  an 

>  Stewart  17.  Idtile  Miami  R.  Ck).  14  ton  Mining  Co.  2   Green  Ch.  467; 

Ohio,  353.  PerkinH  v.  Collins,  lb.  482. 

*Waie  V.  Refrent's  Canal  Co.  8  'Attorney  General  v.  Foundling 

DeOez  &  J.  212.  Hospital.  4  Bro.  C.  C.  165. 

'  Stewart  ft.  Little  Miami  R.  Co.  *  Walker  v.  Mad  River  R.  Co.  R 

14  Ohio,  353.  Ohio,    88;  Cooper   v.  Williams,    4 

<Bo88  V.  Elizabeth      R.    Co.    1  Ohio,  253. 
Green  Ch.  422;  Capner  v.  Fleming- 


782  INJUNCTIONS.  [chap.  xlx. 

interest  in  the  water.'    Complainants  in  snch  case,  throngb 
whose  land  the  canal  passes,  have  no  snch  vested  right    as 
authorizes  them   to  interfere  with  the   discretionary  power 
reposed    in    the    proper   officers.*      And    in  a  controverted 
question  as  to  the  expediency  of  the  location  of  a  railway, 
where  the  decision  has  been  confided  to   the   professional 
judgment  and  skill  of  the  officers  of  the  corporation,  equity 
will  not  restrain  them  in  the  exercise  of  that  discretion,  upon 
the  application  of  a  person  not  otherwise  affected  or  injured 
than  by  the  actual  location  passing  through  his  land.'     It  is 
to  be  observed,  however,  that   the  discretion   of  all  public 
agents,  especially  in  the  appropriation  of  private  property  for 
public  uses,  must  be  brought  to  the  test  of  legal  judgment, 
and  equity  may  enjoin  when  in  the  exercise  of  that  discretion 
such  public  agents  overstep  the  conditions  necessary  for  the 
public  welfare.* 

§  1187.  Where  a  corporation  of  a  qtuzsi  public  nature,  as  a 
canal  company,  is  about  to  do  a  permanent  injury  to  private 
property,  under  the  pretext  of  improving  its  works,  the  act, 
although  a  trespass  in  its  natare,  being  a  continuous  one,  will 
warrant  the  in  terposition  of  equity.  Under  such  circumstances 
the  trespass  itself  is  aggravated  by  the  abuse  of  authority  by 
the  officers  and  agents  of  the  corporation,  under  color  of  their 
office,  and  such  official  oppression  affords  strong  ground  for  the 
exercise  of  the  extraordinary  power  of  equity  through  the  writ 
of  injunction.*  Nor  in  such  case  will  a  court  of  equity  require 
so  strong  a  showing  of  irreparable  injury  before  granting  the 
relief  as  is  required  to  justify  an  injunction  against  private 
persons.* 

§  1188.  In  connection  with  the  general  subject  of  the  inter- 
ference of  equity  to  restrain  the  abuse  of  corporate  powers,  it 
is  to  be  observed  that  questions  concerning  the  possession  or 
forfeiture  of  chartered  rights  belong  exclusively  to  courts  of 

>  Cooper  ft,  Williams,  4  Ohio,  253.         *  Ryan  v.  Brown,  18  Mich.  212. 
*Id.  And  see  Osbom  v.  United   States 

*  Walker  v.  Mad  Riyer  B.  Co.  8      Bank,  9  Wheat  738. 

Ohio,  88.  •  Ryan  v.  Brown,  18  Mich.  212. 

*  Cooper  V.  Williams,  4  Ohio,  258. 
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law,  and  are  not  cognizable  in  eqnity.  Hence,  an  injunction 
will  not  be  allowed  against  the  operations  of  a  banking  corpo- 
ration on  the  ground  that  its  affairs  are  being  so  conducted  as 
to  work  a  forfeiture  of  its  chartered  rights.*  And  upon  a  bill 
to  eDJoin  a  railway  company  from  proceedings  to  condemn  land 
for  its  right  of  way,  a  court  of  equity  will  not  consider  ques- 
tions relating  to  the  fraudulent  organization  of  the  corporation, 
and  such  alleged  frauds  afford  no  ground  for  an  injunction  in 
Each  case:  since  if  there  has  been  an  abuse  or  misuser  of  the 
corporate  franchise,  it  can  only  be  taken  advantage  of  in  a  direct 
proceeding  by  the  state  for  that  purpose,  and  can  not  be  in- 
quired into  in  a  proceeding  for  an  injunction.*  Nor  is  the 
exercise  of  banking  privileges,  without  authority,  a  nuisance 
which  calls  for  the  restraining  power  of  a  court  of  equity,  even 
though  it  is  alleged  that  the  bank  is  insolvent,  and  is  buying 
up  its  own  paper  at  a  discount.' 

§  1189.  The  jurisdiction  of  equity  in  restraining  the  opera- 
tions of  banking  institutions  is  purely  statutory,  and  no  warrant 
for  its  exercise  is  found  in  the  general  equity  powers  of  the 
court*  And  where  the  insolvency  of  a  banking  corporation  is 
relied  upon  as  the  ground  for  enjoining  its  operations,  mere 
affidavits  on  information  and  belief  are  not  sufficient  to  warrant 
an  injunction,  especially  when  they  are  directly  contradictory 
to  the  regular,  official  reports  of  the  bank,  made  under  oath 
and  published  according  to  law.  Nor  is  the  court  at  liberty  to 
infer  insolvency  and  to  issue  an  injunction,  from  the  mere  fact 
of  the  suspension  of  specie  payments.* 


'Attorney  General  v.  Bank  of  Ni- 
agara, Hopk.  Ch.  354. 

*  New  Central  Coal  Co.  v.  (leorges 
Creek  Goal  &  Iron  Co.  87  Md.  537. 

•Attorney  General  ».  Bank  of  Ni- 
agara, Hopk.  Ch.  354. 

*  Attorney '  General  9.  Bank  of 
tfichigan.  Hairing.  Mich.  815. 

*  Livingston  v.  Bank'  of  New  Tork« 
26  Barb.  804.  But  it  ib  held  in 
Missoari,  under  the  statutes  of  the 
state  regulating  the  subject  of  insur- 


ance, that  a  court  of  equity  may  en* 
tertain  an  action  instituted  by  the 
superintendent  of  the  insurance  de- 
partment of  the  state  to  enjoin  a  life 
insurance  company  from  doing  busi- 
ness and  to  wind  up  its  affairs,  when 
it  has  re-insured  its  risks  and  ceased 
to  take  new  ones.  Price  v.  St.  Louis 
Mutual  Life  Insurance  Co.  3  Mo. 
App.  262.  And  as  to  the  right  to  an 
injunction  to  restrain  an  insurance 
company  from  doing  business  tmder 


784  INJUNCTIONS.  [chap.  XX. 

§  1190.  Tlie  directors  of  a  foreign  corporation  will  not  be 
enjoined  from  payment  of  a  dividend,  at  the  suit  of  one  to 
whom  no  debt  is  dae  from  the  corporation,  and  whose  only 
ground  for  the  injunction  is  a  supposed  error  on  the  part  of 
tlie  directors  in  making  the  dividend.  In  such  a  case,  com- 
plainant will  be  left  to  his  redress  in  the  state  in  which  the 
company  was  incorporated.*  But  where  the  directors  of  a  com- 
pany incorporated  in  two  different  states  have  made  issues  of 
sto(^  which  are  illegal  and  void,  they  may  be  restrained  from 
using  the  proceeds  of  the  sale  of  snch  stock,  until  both  the 
states  in  which  the  company  was  incorporated  ha\^  ratified 
the  issue  alleged  to  be  illegal  and  void.*  But  the  injunction 
in  snch  a  case  will  only  be  allowed  to  stand  as  to  the  illegal  is- 
sue, and  dealings  in  the  genuine  stock  will  not  be  enjoined, 
nor  will  the  general  business  of  the  company  be  interfered 
with."  And  an  injunction  restraining  the  use  of  the  proceeds 
of  sale  of  new  stock  issued  by  the  directors  of  a  foreign  cor- 
poration, will  not  be  continued  when  both  of  the  states  in 
which  the  company  was  incorporated  have  recognized  the  va- 
lidity of  the  issue  of  the  stock  against  which  the  writ  was  di- 
rected.* And  although  an  officer  of  an  incorporated  company, 
who  has  made  illegal  and  unauthorized  issues  of  stock  to  him- 
self, may  be  enjoined  from  transferring  such  stock  to  a  third 
person,  the  relief  will  be  allowed  only  upon  a  proper  showing 
of  the  illegality  of  the  issues  and  of  the  proposed  transfer.* 

§  1191.  Where  the  court  may  properly  exercise  its  juris- 
diction, a  defect  in  the  joinder  of  parties  may  sometimes  prove 
an  effectual  bar  to  granting  the  relief.  Thus,  where  a  bill 
charges  unlawful  and  Improper  conduct  on  the  part  of  a  cor- 
poration, but  prays  an  injunction  against  the  president,  direct- 
ors and  agents,  without  asking  that  the  writ  issue  against  tlie 
corporation  itself,  such  omission  is  fatal  if  insisted  upon  by 

the  laws  of  New  Jersey,  when  its  'Fisk  v,  Chicago  R.  I.  &  P.  R.  Co. 

capital  is  impaired,   see   Streit   v.  .  53  Barb.  518. 

Citizenfl  Fire  Insaraooe  Ck>.  29  N.  J.  '  Id. 

Eq.  (2  Stew.)  21.  «  O'Brien  v.  Chicago  R.  I.  ft  P.  R. 

>  Howell  V.  Chicago  &  N.  W.  R.  Co.  53  Barb.  568. 
Co.  51  Barb.  378.  •  Sherman  v.  CUrk,  4  Ney.  138. 
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defendant.'  But  where  an  injunction  is  sought  against  a  cor- 
poration to  prevent  a  fraudulent  sale  of  corporate  property  to 
one  who  is  not  made  a  party  to  the  action,  such  non-joinder  is 
not  demnrrable.* 

§  1192.     Equity  will  enjoin  any  improper  diversion  of  cor- 
porate funds  for  other  than  corporate  purposes,  and  will  re- 
strain the  managers  of  a  company  from  engaging  in  any  enter- 
prise not  contemplated  by  the  articles  of  incorporation.*    The 
jurisdiction  extends  even  further;  and  where  an  incorporated 
company  ceases  to  prosecute  the  work  for  which  it  was  created, 
and  attempts  to  misapply  its  funds,  or  attempts   any  radical 
change  in  the  character  of  the  enterprise  in  which  it  is  en- 
gaged, it  may  be  enjoined  from  collecting  the  obligations  given 
to  support  the  original  undertaking.*     Where,  however,  the 
principal  object  of  the  bill  is  the  appointment  of  a  receiver  for 
the  management  of  the  affairs  of  a  railway  corporation,  the 
directors  and  officers  of  the  company  will  not  be  enjoined  from 
aeting  in  their  official  capacity,  where  such  restraint  is  not 
necessary  for  the  accomplishment  of  the  principal  object  of 
the  bill.* 

§  1193.  A  court  of  equity  will  not  interfere  by  injunction 
with  election  to  membership  in  a  private  corporation,  upon  a 
bill  by  a  member  of  the  corporation  alleging  that  the  election 
complained  of  would  injure  plaintiff  and  deprive  him  of  his 
1^1  rights  and  privileges  as  a  member,  and  would  deprive 
him  of  his  rightful  voice  in  the  management  of  the  property 
and  affairs  of  the  corporation.  An  injunction  is  not  regarded 
as  an  appropriate  remedy  for  such  grievances,  especially  when 
a  remedy  is  provided  by  statute  by  a  summary  application  to 
the  courts  of  law.* 

§  1194.  The  power  which  is  usually  exercised  by  corpora- 
tions of  expelling,  disciplining  or  disfranchising  their  members 
for  misconduct  is  regarded  as  of  a  qtuzai  judicial  nature,  with 

'Binney*8  Case,  2  Bland,  99.  Hotchkiss,  25  Conn.  171. 

*  Abbot  f .  American  Hard  Rubber  « lllinoiB  v,  Coofc  29  111.  237. 

Co. 4  Blatchf.  489.  'Stevens  v.  Davison.  18  <irat.  819. 

•Keen  r.  Johnson,  1  Stockt.  401;  •  Thompson  v.  Society  of  Tamma- 

Smith  V,  Bongs.  15  III.  399;  Sears  r.  ny,  17  Hun,  305. 
50 
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which  equity  will  not  ordinarily  interfere  while  the  corporate 
authorities  are  acting  within  the  scope  of  their  powers.  Where, 
therefore,  members  of  a  medical  association  or  corporation  are 
being  tried  for  alleged  misconduct,  contrary  to  their  duty  as 
corporators,  a  court  of  equity  will  not  interfere  by  injunction 
with  the  action  of  the  corporation,  such  interference  being  re- 
garded as  not  within  the  jurisdiction  of  equity.*  So  where  a 
member  of  an  incorporated  association  is  suspended  from 
membership  in  accordance  with  the  rules  and  by-laws  of  the 
association  to  which  all  its  members  subscribe,  equity  will  not 
entertain  jurisdiction  to  restrain  the  enforcement  of  such  sus- 
pension.* And  an  injunction  being  a  preventive  remedy,  it 
will  not  lie  to  undo  what  has  already  leen  done.  It  will  not, 
therefore,  be  used  for  the  purpose  of  restoring  to  membership 
in  a  private  corporation,  such  as  a  board  of  trade,  a  member 
who  has  been  expelled  by  the  action  of  the  corporation.*  It  ia 
also  held  that  where  a  trustee  in  an  incorporated  company  is 
removed  from  his  ofBce  for  non-attendance,  pursuant  to  a 
power  conferred  by  the  charter,  long  acquiescence  in  such 
removal  aflPords  sufficient  ground  for  refusing  relief  by  a  pre- 
liminary injunction  to  restrain  the  board  from  preventing  him 
from  acting  as  such  trustee.* 

§  1195.  When  a  corporation  is  being  voluntarily  woundup 
under  a  statute  providing  that  all  creditors  shall  be  paid  pari 
passu^  equity  will  not  pennit  one  creditor  to  obtain  an  advan- 
tage over  the  others  by  proceedings  at  law,  and  will  restrain 
him  from  proceeding  by  execution  for  the  recovery  of  his  debt, 
his  judgment  having  been  recovered  upon  the  same  day  with 
the  confirmation  of  the  proceedings  for  winding  up  the  com- 

'  Gregg  9'  MaBsachusetts  Medical  its  rules,  he  may  ei^'oin  interference 

Society,  111  Mass.  185.  with  his  rights  and  privilegeA  as  a 

'Rorke  v,  Russell,  2  Lans.   244.  member.    Fisherv.  Eeane,  11  Ch.  D. 

But  it  has  been  held  in  England  that  853. 

where  a  member  of  a  dub  has  been  '  Fisher  v.  Board  of  Trade  of  Chi- 

expelled  from  the  dub  without  suffi-  cago,  80  111.  85;  Baxter  c.  Same,  88 

dent  notice  and  without  a  hearing,  111.  146. 

the'  suspension   being   made  by  a  *  Van  Ranst  v.  New  York  College, 

committee  of  the  dub  acting  under  4  Hun,  620. 
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pany.'  But  where  the  property  of  a  defanct  corporation  has 
passed  into  the  hands  of  its  directors  as  trustees  for  the  creditors, 
each  tmstees  will  not  be  permitted  to  enjoin  a  judgment  creditor 
from  satisfying  his  judgment  out  of  the  property,  when  they 
have  delayed  for  a  number  of  years  to  apply  the  property  in 
payment  of  such  debt,  and  when  it  is  not  shown  that  there  are 
other  creditors  whose  rights  should  be  protected."  So  in  pro- 
ceedings in  equity  for  thevoluntary  dissolution  of  a  corporation 
under  the  statutes  of  a  state,  the  court  will  not  interfere  by  in- 
junction with  the  rights  of  judgment  creditors,  whose  judgments 
were  obtained  in  good  faith  and  by  the  use  of  due  diligence  be- 
fore the  proceedings  for  dissolution  were  instituted.'  And 
upon  the  presentation  of  an  application  for  the  voluntary  dis- 
Bolation  of  a  corporation  it  is  improper  to  enjoin  the  creditors 
from  enforcing  their  demands  m  limine^  and  at  the  same  time 
with  the  rule  to  show  cause  why  the  dissolution  should  not  be 
had.* 

§  1196.  When  a  corporation  has  passed  into  the  hands  of 
a  receiver  appointed  by  a  court  of  equity  to  wind  up  its  affairs, 
the  decree  dissolving  the  corporation  and  directing  the  distri- 
bution of  its  assets  is  regarded  as  in  the  nature  of  a  judgment 
for  all  the  creditors,  and  they  are  subject  to  the  summary  juris- 
diction of  the  court  in  matters  pertaining  to  the  administration 
of  the  estate  of  the  insolvent  corporation.  They  may,  there- 
fore^  be  enjoined  from  prosecuting  suits  against  the  company 
by  motion  in  the  suit  in  which  the  receiver  was  appointed,  and 
without  the  bringing  of  a  new  suit  for  that  purpose.* 

§  1197.  Upon  a  bill  filed  by  persons  insured .  in  an  insur- 
anoe  and  loan  association  against  its  directors  and  managers^ 
Bhowing  gross  mismanagement  and  waste  of  the  trust  funds 
out  of  which  the  insured  were  to  be  paid,  and  it  appearing 
that  there  was  danger  of  the  remaining  funds  being  wasted 
and  plaintiffs  being  deprived  of  all  remedy  in  the  premises, 

>Jii  r€  Sablonieie  Hotel  Co.  L.  B.  12  Hun,  488. 

B  Eq.  74.  *  Attorney  General    9.    Guardian 

"Good  V.  Sherman,  37  Tex.  660.  Mutual  life  Insurance  Co.  77  N.  Y. 

*  In  re  Waterbury,  8  Paige,  880.  272. 
'/n  re  French  Manufacturing  Co. 
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the  cas6  was  regarded  as  a  proper  one  for  an  injunction  and  a 
receiver,  the  relief  being  based  upon  the  ground  of  a  breach 
of  trust.*  And  upon  the  appointment  of  a  receiver  of  all  the 
property  and  effects  of  a  corporation  for  the  purpose  of  wind- 
ing up  its  affairs,  it  is  proper  in  connection  with  such  appoint- 
ment and  as  a  part  of  the  order  to  enjoin  the  directors  and 
officers  from  collecting  any  debts  or  demands  due  to  the  cor- 
poration, and  from  transferring  or  incumbering  any  of  its 
property  or  effects,  the  injunction,  in  such  case,  being  re- 
garded as  an  appropriate  adjunct  of  the  receivership/ 

§  1198.  Where  the  purpose  of  the  action  is  to  fix  the  liability 
of  the  defendant  corporation  to  plaintiff  for  profits  received 
under  certain  contracts,  and  the  corporation  has  attempted 
to  procure  its  own  dissolution,  it  may  be  enjoined  from  taking 
any  proceedings  for  a  dissolution,  or  for  the  appointment  of  a 
receiver,  or  for  the  distribution  of  its  effects  among  its  share- 
holders, and  from  making  any  transfer  of  its  effects.* 

§1199.  Tlie  directors  of  a  company  organized  for  the  im- 
provement of  highways  under  the  laws  of  a  state  may  be  en- 
joined from  paying  out  any  mbney  upon  contracts  made  with 
their  own  members,  since  a  director  of  a  corporation  can  not 
be  permitted  to  contract  with  himself;  and  the  relief,  in  such 
case,  will  be  granted  at  the  suit  of  tax  payers  whose  taxes 
would  be  affected  by  such  payment*  But  a  court  of  equity 
will  not  lend  its  aid  by  injunction  in  behalf  of  the  directors  of 
an  insurance  company,  constituted  by  deed,  to  restrain  alleged 
misconduct  upon  the  part  of  another  director,  when  plaintiffs 
have  failed  to  avail  themselves  of  the  powers  of  regulation 
given  them  by  such  deed.*  Nor  can  the  attorney  general  of  a 
state,  in  behalf  of  and  in  the  name  of  the  people,  maintain  an 
action  to  restrain  the  prosecution  of  suits  growing  out  of  con- 
troversies and  disputes  among  different  claimants  to  the  man- 
agement and  directorship  of  a  railway  corporation,  or  to  re- 

^  Evans  v.  Coventry,  5  De  Gex,  M.  '  Fisk  v.  Union  Pacific  B.  Ca  10 

ft  G.  911,  reversing  S.  C.  3  Drew.  Blatchf.  518. 

75.  *  Port  V.  RnsseU,  36  Ind.  60. 

*  Morgan  v.  New  York  &  Albany  '  Ellison  v,  Bignold,  2  Jac  &  W . 

R.  Co.  10  Paige,  290.  503. 
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strain  certain  directors  from  acting  as  such,  since  equity  will 
not  interfere  in  behalf  of  the  public  with  the  litigation  of  pri- 
vate parties,  however  numerous  the  parties  or  bitter  the  con- 
troversy.* 

§1200.  Corporations  may  be  restrained  from  any  gross 
abase  of  their  powers  resulting  in  injury  to  individuals,  since 
equity  will  not  permit  corporate  bodies,  with  whom  it  is  al- 
ways difficult  to  deal  upon  equal  terms,  to  take,  under  color  of 
antliority,  proceedings  of  doubtful  legality,  if  by  so  doing  they 
place  those  against  whom  their  proceedings  are  directed  in  a 
position  of  peril,  from  which  it  would  be  difficult  to  extricate 
themselves." 

§  1201.  The  president  of  a  corporation,  who  purchases  a 
small  indebtedness  against  it,  may  be  enjoined  from  levying 
an  execution  for  payment  of  a  balance  due  upon  such  indebt- 
edness, when  he  has  already  taken  valuable  property  of  the 
corporation  in  part  payment,  the  relief  being  allowed  in  such 
case  upon  the  ground  that  the  president  is  a  trustee  for  the  cor- 
poration.* 

§  1202.  A  court  of  equity  will  not  enjoin  a  bank  which  is 
organized  and  operating  under  the  national  banking  act  from 
making  loans  upon  negotiable  paper  secured  by  stocks  and  bonds 
of  marketable  value  as  collateral,  such  loans  being  plainly 
within  the  powers  of  national  banks.* 

^  People  V,  Albany  k  S.  R.  Co.  Ladies  Benevolent  Society  v.  Benev- 

5  Laos.  25,  reversing  S.  C.  1  Laos,  olent  Society,  2  Tenn.  Ch.  77. 
308, 55  Barb.  344,  38  How.  Pr.  228.         *  Mayor  p.  Groshon,  30  Md.  4S6. 
As  to  the  right  of  one  of  two  incor-         '  Brewster  v,    Stratman,   4    Mo. 

porated  companies  owning  and  using  App.  41. 

a  cemetery  in   common  to  ei^oin         *  Shoemaker  v.  National  Mechan- 

the  other  from  preventing  the  ase  ics  Bank,  1  Hughes*  101, 
ly  plaintiff  of  such  cemeteiy,  see 
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II.      iNJUNOnONS  IN  BEHAIJ*  OF  ShABEHOLDEBS. 

§  1203.  The  general  doctrine  stated. 

1204.  Illustrations  of  the  relief. 

1205.  Departure  from  purpose  of  incorporation. 

1206.  Diligence  required;  illustrations. 

1207.  Single  shareholder  allowed  relief. 

1208.  Applications  to  legislature! when  enjoined. 

1209.  The  same. 

1210.  Acts  in  furtherance  of  objects  not  ex^joine^f  officers  not  exgoined 

from  exercising  functions. 

1211.  Consolidation  and  merger. 

1212.  Estoppel  against  shareholder. 

1213.  Disposition  of  property*  when  not  exgoined. 

1214.  Judgment  confessed;  bDl  in  aid  of  other  personi. 

1215.  Lease  by  corporation. 

1216.  Minority  protected  against  minority. 

1217.  Payment  of  dividends. 

121S.  Sale  of  property  under  execution;  judgment  in  favor  of  receiver  for 
unpaid  subscription. 

1219.  Former  shareholder;  sale  of  stock  for  unpaid  assessments. 

1220.  Transfer  of  shares  of  mining  stock  when  lost. 

1221.  Officers  of  canal  epjoined  by  U.  S. 

1222.  Auditing  improper  account. 

1223.  Special  privileges  to  corporators. 

§  1208.  The  protection  of  the  rights  of  shareholders  in 
incorporated  companies  against  the  improper  or  illegal  action 
of  other  shareholders,  or  of  the  officers  of  the  company,  is  a 
favorite  branch  of  the  jurisdiction  of  equity  by  injunction. 
And  it  may  be  asserted  as  a  general  rule,  that  courts  of  equity 
will  enjoin,  in  behalf  of  the  stockholders  of  an  incorporated 
company,  any  improper  alienation  or  disposition  of  the  corpo- 
rate property  for  other  than  corporate  purposes,  and  will 
restrain  the  commission  of  acts  which  are  contrary  to  law  and 
tend  to  the  destruction  of  the  franchise,  as  well  as  the  improper 
management  of  the  business  of  the  company,  or  a  wrongful 
diversion  of  its  funds.^    And  in  such  case  equity  may  grant 

'  Eean  v,  Johnson,  1  Stockt.  401,  171;  Bagshaw  v.  Eastern  B.  Co.  7 

a  leading  American  case;  Mander-  Hare,  114;  Colman  c.  Eastern  Coun- 

son  r.  Commercial  Bank,  28  Pa.  St.  ties  R.  Co.  10  Beav.   1;    Attorney 

^79;  Sears  v.  Hotchkiss,  25  Conn.  General  v.  Great  N.  B.  Ca  1  Dr.  & 
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relief  at  the  suit  of  a  single  stockholder.^  So  if  the  managers 
of  tlie  company  are  about  to  engage  in  any  enterprise  not  con- 
templated by  their  charter,  or  are  proceeding  to  apply  corpo- 
rate funds  to  any  other  than  corporate  purposes,  or,  in  general, 
if  they  are  transcending  their  charter,  equity  will  interfere." 
And  where  a  railway  company,  without  authority  of  law,  is 
proceeding  to  become  a  stockholder  in  another  company,  it 
may  be  enjoined  by  its  stockholders  from  thus  transcending 
its  charter,  the  relief  being  granted,  as  well  for  the  protection 
of  the  stockholders,  as  bedause  the  proceedings  are  contrary  to 
public  policy.*  So  one  who  owns  and  holds  as  security  a 
large  quantity  of  the  stock  of  an  incorporated  company,  may 
enjoin  the  transfer  of  the  corporate  property  to  another  corpo- 
ration organized  in  a  foreign  state  upon  a  bill  alleging  that 
such  transfer  was  intended  to  render  his  stock  worthless  and 
to  deprive  him  of  all  control  in  the  company.* 

§  1204.  In  accordance  with  the  principles  laid  down  in  the 
preceding  section,  it  has  been  held  that  shareholders  in  a  bank 
are  entitled  to  an  injunction  against  the  officers  of  the  bank 
to  prevent  the  continued  commission  of  acts  which  are  con- 
trary to  law,  and  which  endanger  the  existence  of  the  charter;* 
and  this  even  where,  from  the  affidavits  exhibited  on  both 
sides,  the  truth  of  the  charge  is  left  somewhat  in  doubt,  since 
the  awarding  of  an  injunction  under  such  circumstances  can 
work  no  injury,  and  only  affords  the  stockholders  a  proper 
measure  of  protection.*    And  gross  mismanagement  of  the 


Sm.  154;  Central  R.  Co.  v.  Collins, 
40  Geo.  582;  Frostbarcr  Baildincr 
Afisodation  v.  Stark,  47  Md.  3!^; 
Fnifier  v.  Whalley,  2  Hem.  &  M.  10. 
'  Eean  v.  Johnson,  1  Stockt.  401 ; 
Mozley  v,  Alston,  1  Ph.  798;  Simp- 
son 9.  Westminster  P.  H.  Co.  8  H. 
L.  717.  And  see  Gifford  r.  New 
Jersey  B.  &  T.  Co.  2  Stockfc.  171, 
and  Stewart  v.  Erie  &  W.  T.  Co.  17 
Minn.  872,  where  the  same  principle 
is  upheld,  although  the  io  jo  notion 
seems  to  have  been  refused  on  other 
grounds. 


*  Smith  V,  Bangs,  15  111.  899; 
Beman  v,  Ruiford,  6  Eng.  Law  & 
Eq.  R.  106;  Simpson  v.  Denison,  10 
Hare,  51;  Cherokee  Iron  Co.  v, 
Jones.  52  Ga.  276;  Cohen  v,  Wilkin- 
son, 1  Mac.  &  G.  481. 

•Central  R.  Co.  ».  Collins,  40  Geo. 
582;  Salomons  c.  Laing,  12  Beav. 
839. 

*  Kelly  r.  Mariposa  L.  &  M.  Co. 
4  Hun,  632. 

^  Manderson  v.  Commercial  Bank, 
28  Pa.  St.  379. 
•Id. 
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aflfairs  of  a  corporation  by  its  directors,  coupled  with  the  em- 
bezzlement by  its  officers  of  large  sums  of  money,  and  a  refusal 
on  the  part  of  the  directors  to  institute  proceedings  for  their 
recovery,  afford  sufficient  ground  for  enjoining  the  directors 
from  further  management  of  the  affairs  of  the  corporation, 
upon  a  bill  filed  by  shareholders.*  So  a  minority  of  the  stock- 
holders of  a  corporation,  some  of  whom  are  also  directors,  may 
enjoin  the  remaining  stockholders,  who  control  a  large  por- 
tion of  the  stock,  and  constitute  a  majority  of  the  board  of 
directors,  from  fraudulently  mismanaging  the  business,  or 
diverting  the  funds." 

§  1205.  As  still  farther  illustrating  the  doctrine  of  relief  by 
injunction  against  a  departure  from  the  purpose  of  the  incor- 
poration, it  is  held  that  where  a  company  is  incorporated  for 
manufacturing  iron,  a  shareholder  is  entitled  to  a  preliminaiy 
injunction  until  tlie  final  hearing  to  prevent  the  use  of  the  cor- 
porate funds  for  a  purpose  foreign  to  that  contemplated  by  the 
charter,  as  for  tlie  erection  of  a  flouring  mill;  since  a  share- 
holder has  the  right  to  insist  that  the  corporate  funds  shall  go 
to  the  uses  designated  by  the  charter.'  And  since  a  share- 
holder in  a  corporation  is  entitled  to  have  the  contract  to 
which  he  has  subscribed  strictly  performed,  he  is,  for  this  rea- 
son, entitled  to  restrain  a  departure  from  the  object  of  the  in- 
corporation. Thus,  a  stockholder  in  a  railway  company  may 
enjoin  a  diversion  of  the  corporate  funds  by  building  only  a 
small  portion  of  the  road  as  originally  contemplated.*  But 
the  acquiescence  of  a  shareholder,  in  such  a  case,  in  the  build- 
ing of  a  smaller  portion  of  the  road  than  that  originally  con- 
templated and  authorized,  will  estop  him  from  relief  by  injunc- 
tion against  such  construction.  And  it  is  proper,  also,  for  tlie 
court  to  consider,  as  ground  for  refusing  the  relief,  the  fact 

'  Frostburg  Buildings  Association  against  the  wrong  doers,  oonstitntea 

9.  Stark,  47  Md.  338.  no  bar  to  an  iiganction  in  such  a 

*  Sears  v.    Hotchkiss,  25    Conn.  case.    Id. 

171.    And  it  is  held  tiiat  the  fact  '  Cherokee  Iron  Co.  v.  Jones,  52 

that  a  remedy  at  law  exists  by  an  Ga.  276. 

action  in  behalf  of  the  corporation,  ^  Cohen  v.  Wilkinson,  1  Mac.  &  Q* 

or  of  the    aggrieved  stockholders,  481. 
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that  the  work  has  proceeded  almost  to  completion,  at  a  large 
outlay  of  money,  and  that  its  stoppage  by  an  injunction  would 
be  extremely  disastrous/ 

§  1206.  A  shareholder  must,  however,  use  due  diligence 
in  the  assertion  of  his  rights,  to  entitle  him  to  relief  in  equity 
a<piinst  a  wrongful  diversion  of  corporate  funds,  or  other  mis- 
conduct on  the  part  of  the  company,  and  negligence  on  his 
part  in  instituting  proceedings  will  deprive  him  of  the  relief 
desired.*  And  where  a  corporation  departs  from  the  original 
object  of  its  charter,  without  the  consent  of  all  its  stock- 
liolders,  he  who  would  avail  himself  of  the  remedy  by  injunc- 
tion must  show  that  he  has  been  prompt  and  vigilant  in  claim- 
ing the  aid  of  equity,  since  if  he  waits  until  the  mischief  com- 
plained of  is  accomplished,  or  until  large  sums  of  money  have 
been  expended,  and  great  public  interests  created,  he  will  be 
held  to  have  acquiesced  in  the  change.'  Thus,  an  injunction 
will  be  refused  in  behalf  of  shareholders  of  a  railway  company, 
seeking  to  restrain  its  construction  upon  the  ground  that  the 
time  has  expired  within  which  it  should  be  completed,  when 
there  has  been  long  acquiescence  on  the  part  of  plaintiffs.  And 
in  sucli  case  a  shareholder  is  bound  by  the  acquiescence  of  one 
from  whom  he  has  purchased  his  shares,  although  he  himself 
is  chargeable  with  no  delay.* 

§  1207.  In  cases  where  relief  in  equity  is  sought  by  an 
aggrieved  shareholder  against  any  mismanagement  of  the  cor- 
porate basiness,  or  misappropriation  of  corporate  funds,  the 
amount  of  the  interest  of  such  shareholder  will  not  be  consid- 
ered in  granting  the  relief.*  And  a  single  shareholder,  suing 
in  behalf  of  himself  and  all  others  having  a  common  interest 
with  him,  is  entitled  to  the  aid  of  equity  to  prevent  a  diversion 


^  Graham  v,  Birkenhead  L.  &  C. 
J.  R.  Co.  2  Mac.  &  G.  146. 

•Grejfory  v,  Patchett,  33  Beav. 
595;  Kent  9.  Jackson,  U  Beav.  867; 
Gray  v.  Chaplin,  2  Rubs.  126;  Chap- 
naxx  V.  Mad  River  R.  Co.  6  Ohio  St 
119;  Ffooks  V.  South  Western  R.  Co. 
1  Sm.  k  Gif.  142. 

*  Chapman  v.  Mad  River  R.  Co.  6 


Ohio  St.  119;  Goodinv.  Cincinnati 
R.  Co.  18  Ohio  St.  169.  And  see 
Chapman  v.  Railroad  Companies,  6 
Ohio  St  136;  Watt's  Appeal,  78  Pa. 
St.  370. 

*  Ffooks  V,  South  Western  R.  Co. 
1  Sm.  &  Gif.  142. 

*  McDonnell  v.  Grand  Canal  Co.  3 
It.  Ch.  578. 
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of  corporate  funds  to  other  than  corporate  purposes,  though  all 
the  other  members  of  the  company  are  opposed  to  him  ;*  since, 
wliile  the  members  and  shareholders  of  an  incorporated  com- 
pany may  possibly  change  the  contract  which  they  have  entered 
into  with  each  other,  and  form  a  new  one  by  common  consent 
of  all  parties,  they  have  no  right  so  to  do  without  the  consent 
of  every  shareholder  in  the  company.*  But,  although  the  juris- 
diction by  injunction  for  the  protection  of  a  single  shareholder 
from  illegal  acts  of  the  corporation  is  well  established,  it  will 
not  be  exercised  upon  a  suit  by  a  shareholder  to  restrain  the 
enforcement  by  the  corporation  of  a  contract  with  another  cor- 
poration, when  the  defendant  company  itself  repudiates  the 
contract  and  refuses  to  act  upon  it,  since  equity  does  not  inter- 
fere by  injunction  to  prevent  imagined  wrongs  which  there  is 
no  real  ground  for  apprehending.*  Nor  will  the  relief  be 
granted  in  behalf  of  a  single  shareholder  when  it  appears  that 
he  is  only  a  colorable  plaintiff,  acting  in  the  interest  of  other 
parties  who  are  interested  in  a  rival  corporation/ 

§  1208.  Some  apparent  conflict  is  to  be  found  in  the  ad- 
judicated cases  upon  the  right  of  stockholders  to  restrain  cor- 
porate authorities  from  taking  steps  to  change  the  powers  or 
extend  the  business  of  the  company,  by  invoking  legislative 
action  for  that  purpose.  This  conflict  is,  however,  more  ap- 
parent than  real,  and  no  difficulty  will  be  found  in  reconciling 
the  decisions,  by  observing  the  distinction  between  cases  of  a 
simple  application  to  the  legislative  authority  for  a  change  in 
the  constitution  pr  powers  of  an  incorporated  company,  and 
eases  where  it  is  sought  to  divert  corporate  funds  from  their 
legitimate  use  for  defraying  the  expenses  of  such  an  applica* 
tion.  The  right  of  a  company,  acting  in  its  corporate  capacity, 
to  invoke  legislative  aid  for  changing  the  objects  and  powera 
of  the  corporation  is  unquestioned,  and  equity  will  not,  at  the 

'  Kean  v.  Johnson,   1  Stockt.  401;  ExparU  Morgran,  1  Mac.  k  G.  2:36. 

Mozley  v.  Alston,  1  Ph.  798;  Simp-  »  Stewart  v.  Erie  &  W.  T.  Co.  17 

son  V,  Westminster  P.  H.  Co.  8H.  L.  Minn.  372. 

717;  Beman  v.  Rafford,  1  Sim.  N.  S.  «  Filder  v.  London  R.  Co.  1  Hero. 

564.  k  M.    489.    And  see  Sparhawk  v. 

*  Ernest  v.  Nicholls,  6  H.  L.  401;  Union  P.  B.  Co.  54  Pa.  St.  401. 
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snit  of  a  shareholder  of  a  company  incorporated  by  act  of  par- 
liament, enjoin  an  application  to  parliament  for  a  change  iii 
the  constitution  of  the  company,  by  extending  its  powers  or 
substituting  a  new  body  for  the  old.*     Nor  will  an  injunction 
be  granted  to  restrain  the  trustees  of  a  corporation  organized 
in  a  foreign  country  from  applying  to  the  legislature  of  that 
oonntry  for  power  to  increase  its  capital  stock.*    And  an  in- 
junction will  not  be  allowed  to  restrain  a  corporation  from  ap- 
lying  to  the  legislature  for  a  change  of  its  powers  upon  the 
ground  that,  in  the  opinion  of  the  complaining  shareholders, 
the  proposed  legislation   is  inexpedient'    But  where  it  is 
attempted  to  use  corporate  funds  for  defraying  the  expenses  of 
each  an  application,  and  for  procuring  an  extension  of  the 
business  of  the  company  beyond  the  legitimate  objects  for 
which  it  was  constituted,  an  injunction  may  be  allowed,  at  the 
Buit  of  shareholders,  to  prevent  such  improper  diversion  of  the 
funds.* 

§  1209.  Notwithstanding  the  general  rule  laid  down  in  the 
preceding  section,  that  equity  will  not  enjoin  an  application  to 
the  legislature  for  an  extension  of  the  powers  of  an  incorpo- 
rated company,  relief  may  properly  be  granted  against  an 
application  whose  object  is  the  destruction  of  the  existing 
corporation.  And  where  a  majority  of  the  members  of  a  com- 
pany are  taking  steps  to  surrender  their  charter,  with  a  view 
to  obtaining  a  new  one  for  a  purpose  entirely  different  from 
that  originally  contemplated  in  the  creation  of  the  corporation, 
the  minority  of  the  shareholders  may  rightfully  enjoin  the 
proceedings  until  a  hearing.* 


'  Ware  v.  Grand  Junction  Water 
Worb  Co.  2  Rnsa.  &  M.  470;  Stev- 
ens 9,  Soath  Devon  R.  Co.  13  Beav. 
48.  See  Great  Western  R.  Go.  v. 
Roshont,  5  De  G.  &  Sm.  290. 

'  Bill  V.  Sierra  Nevada  Co.  1  De 
G.  P.  ft  J.  177. 

'  In  re  London,  Chatham  &  Dover 
Railway  Arrangement  Act,  L.  R.  5 
Ch.  671. 

*  Simpson  v.  Denison,  10  Hare,  62; 
Mnnt9.  ShrewBlraxy  B.  Co.  13  Beav. 


1;  Stevens  «.  South  Devon  R.  Co. 
lb.  48;  Spackman  v.  Lattimore,  3 
Gif.  16;  Great  Western  R.  Co.  r. 
Rushout,  5  De  G.  &  Sm.  290;  Vance 
V,  East  Lancashire  R.  Co.  3  Kay  & 
J.  50.  See,  also,  Attorney  Generals. 
Commissioners  of  Kingstown,  I.  R.  7 
Eq.  383;  Telford  v.  Metropolitan 
Board  of  Works,  L.  R.  13  Eq.  574. 

•  Ward  V,  Society  of  Attomies,  1 
CoU.  370. 
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§  1210.  Although  a  shareholder  may  properly  eDJoin  a 
corporation  from  employing  its  property  in  a  way  wholly  or 
materially  different  from  that  which  was  designed  by  the  act 
of  incorporation,  yet  he  will  not  be  allowed  to  enjoin  the  doing 
of  acts  in  direct  furtherance  of  the  object  of  its  creation,  and 
which  are  for  the  benefit  of  all  the  stockholders  as  such,  even 
though  such  acts  may  be  injurious  to  the  party  complaining, 
in  another  capacity  than  that  of  stockholder,  and  although  the 
interests  of  other  persons  or  of  the  public  may  be  injuriously 
affected  thereby/  Nor  will  a  court  of  equity,  at  the  suit  of 
stockholders  of  a  corporation,  restrain  its  officers  from  the 
exercise  of  their  functions,  since  such  restraint  would  be  equiv- 
alent to  removal  from  office,  and  over  such  a  subject  equity 
has  no  jurisdiction.' 

§  1211.  A  consolidation  or  merger  of  one  incorporated  com- 
pany with  another,  without  authority  and  without  consent  of 
the  stockholders,  as  required  by  the  articles  of  association, 
may,  as  to  the  property  not  yet  transferred,  be  enjoined  until 
the  final  hearing  of  the  cause."  But  the  new  company  will  not 
be  enjoined  from  the  use  of  property  already  transferred,  nor 
will  it  be  restrained  from  receiving  from  the  stockholders  of 
the  old  company  a  surrender  of  their  stock,  for  the  purpose  of 
merging  it  in  the  new  association/ 

§  1212.  Where  the  conduct  of  the  person  complaining  has 
been  such  as  to  amount  to  a  waiver  of  his  right  to  object  to  a 
proposed  conversion  of  the  corporate  funds  to  other  than  the 
uses  for  which  they  were  originally  intended,  he  will  not  be 
allowed  relief  in  equity  against  such  use  of  the  funds.  Thus, 
where  a  depositor  in  a  savings  bank  has  consented  that  his  de- 
posits may  be  converted  into  stock,  as  a  security  for  the  pay- 
ment of  the  debts  of  the  corporation,  and  his  conduct  has  been 
such  as  to  amount  to  a  voluntary  dedication  of  his  stock  for  the 
purpose  of  securing  the  debts,  he  is  regarded -as  estopped  from 
claiming  relief  in  equity,  and  an  injunction  will  be  refused/ 

>  Baltimore    A   Ohio  B.    Co.   v.  ^Id. 

WheelinfT,  13  Grat.  40.  'Maryland  Savings  Institution  p. 

*  Bayless  r.  Ome,  Freem.  Ch.  161.  Schroeder,  8  Gill.  &  J.  ^. 
*Blatchford  v.  Boss.  54  Barb.  ^2. 
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§  1213.  A  shareholder  of  a  corporation,  claiming  that  he 
has  been  defrauded  in  the  issue  of  stock,  can  not  enjoin  the 
corporation  from  disposing  of  so  much  of  its  property  as  would 
indemnity  him  for  his  loss,  since  tlie  money  which  he  has  con- 
tributed having  been  mixed  with  the  general  funds,  he  stands 
in  no  better  position  than  that  of  a  general  creditor  of  the  cor- 
poration.* 

§  1214.  Notwithstanding  courts  of  equity  may  properly 
interfere  at  the  suit  of  stockholders  for  the  protection  of  an 
incorporated  company,  yet  where  a  debt  authorized  by  the  com- 
pany has  been  created  by  and  with  the  consent  of  the  share- 
holders and  directors,  and  judgment  is  confessed  therefor,  a 
consenting  shareholder  is  estopped  from  enjoining  an  execution 
under  such  judgment.'  Nor  will  an  injunction  be  allowed 
against  the  proceedings  of  a  corporation  at  the  suit  of  a  stock- 
holder, when  it  appears  that  his  bill  is  not  filed  bona  fide  for 
his  own  protection,  but  is  only  a  private  bill  in  aid  of  other 
persons.* 

§  1215.  A  shareholder  in  a  corporation  will  not  be  allowed 
to  enjoin  the  management  of  its  business  and  works  under  a 
lease  made  by  its  directors,  no  fraud  being  alleged  or  shown.* 
Nor  will  a  court  of  equity,  at  the  suit  of  a  small  number  of 
shareholders,  enjoin  the  execution  by  a  corporation  or  its 
directors  of  a  lease  of  its  property,  canal,  railroads  and  fran- 
chises to  another  corporation  for  a  stipulated  annual  rental, 
when  snch  lease  is  made  under  a  valid  act  of  legislature 
authorizing  the  lease  upon  the  consent  of  a  given  number  of 
the  shareholders,  and  providing  that  any  shareholder  who  is 
dissatisfied  shall  be  paid  the  full  value  of  his  stock,  to  be  ap- 
praised by  commissioners  appointed  for  that  purpose.* 

§1216.  The  protection  which » is  extended  by  courts  of 
equity  to  shareholders  of  corporations  may  be  properly  invoked 
in  behalf  of  a  minority  against  the  wrongful  acts  of  a  majority 

*  Whelpley  r.  Erie  R.  Co.  6  Pa.  St.  401.  And  see  Filder  v,  Lon- 
Blatchf.  271.  don  R.  Co.  1  Hem.  &  M.  489. 

•  Gravenstine's  Appeal,  49  Pa.  St.         «  Bowes  v.  Hopg.  15  Fla.  403. 

810.  »  Black  ».  Delaware  &  R.  C.  Co.  7 

*8parhawk  v.  Union  P.  R.  Co.  54      C.  £.  Green,  180. 
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of  the  shareholders.  And  where  the  shareholders  agree  to  dis- 
continue the  operations  of  a  corporation,  and  to  wind  up  and 
adjust  its  affairs,  but  a  majority  agree  upon  an  arbitrary  scheme 
or  plan  of  settlement  of  the  rights  and  liberties  of  the  different 
members,  to  which  the  minority  do  not  assent,  the  majority- 
may  be  enjoined  from  carrying  out  such  proposed  scheme  of 
settlement/ 

§  1217.  Belief  by  injunction  is  sometimes  invoked  for  the 
purpose  of  restraining  the  payment  of  illegal  dividends.  And 
upon  a  bill  by  some  of  the  shareholders  of  a  corporation  to  en- 
join the  payment  of  dividends  contrary  to  the  act  of  incorpor- 
ation, it  is  proper  to  enjoin  the  payment  of  future  dividends, 
but  not  of  dividends  alreadv  declared,  when  the  shareholders 
are  not  all  before  the  court.  The  reason  for  such  distinction  is 
found  in  the  fact  that,  as  to  dividends  already  declared,  each 
shareholder  has  a  right  of  action  for  their  recovery,  and  it  is 
therefore  improper  to  interfere  when  they  are  not  all  before 
the  court."  But  a  corporation  will  not  be  enjoined  from  the 
payment  of  dividends  to  its  shareholders  because  of  its  in- 
debtedness to  plaintiff,  which  is  sought  to  be  enforced  by  tlie 
action,  when  plaintiff's  only  demand  is  of  a  pecuniary  nature, 
resting  in  a  contract  whose  speciiic  performance  is  sought,  and 
when  the  contract  is  of  such  a  nature  as  to  render  it  improb- 
able that  it  can  be  specifically  enforced.* 

§  1218.  Equity  will  not  enjoin  a  sale  of  the  property  of  a 
corporation  under  an  execution  upon  a  judgment  which  is  al- 
leged to  be  void,  upon  a  bill  by  a  shareholder  and  creditor  of 
the  company,  when  sufficient  remedy  exists  at  law,  and  when 
it  is  not  shown  that  the  officers  of  the  company  have  been  re- 
quested to  take  the  necessary  steps  at  law,  or  that  such  request 
has  been  omitted  for  some  sufficient  reason.*  And  where,  by 
the  terms  of  its  charter,  a  judgment  against  an  incorporated 
company  is  made  binding  upon  its  shareholders,  one  who  has 

*  City  Loan  &  Building  Associa-  '  South  Yorkshire  R.  Co.  v.  Great 
tion  r.  Goodrich,  48  Ga.  445.  Northern  R.  Co.  1  Sm.  &  Gif.  324. 

•  Carlisle  r.  South  Eastern  R.  Co.  -•  City  of  Atlanta  r.  Grant,  57  Ga, 
1  Mac.  &  G.  689;  Fawcett  v.  Laarie,  340.  See,  also,  Ware  v.  fiazemore, 
1  Dr.  &  Sm.  Id2.  58  Ga.  316. 
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had  notice  of  the  pendency  of  actions  against  the  corporation, 
and  who  has  declined  to  make  any  defense  thereto,  will  be  re- 
garded as  having  had  his  day  in  court,  and  will  not  be  permit- 
ted to  enjoin  such  a  judgment.*  So  under  a  statute  author- 
izing the  appointment  of  receivers  to  wind  up  the  affairs  of  in- 
solvent corporations,  and  requiring  such  recei^rers  to  collect 
from  the  shareholders  the  sums  remaining  due  on  account  of 
their  unpaid  subscriptions  to  the  capital  stock,  when  such  a 
receiver  has  obtained  a  decree  for  the  balance  due  from  a  share- 
holder, the  latter  can  not  enjoin  the  receiver  from  collecting  the 
amount  until  all  the  debts  of  the  corporation  can  be  ascertained 
and  the  amount  due  from  each  stockholder  be  determined,  since 
Buch  grounds  should  have  been  urged,  if  at  all,  in  defense  of 
the  suit  brought  by  the  receiver.' 

§  1219.  An  injunction,  however,  may  properly  be  allowed 
upon  a  bill  by  a  former  shareholder  in  a  banking  corporation, 
who  has  sold  his  stock  to  the  bank,  to  restrain  it  from  continu- 
ing his  name  as  a  shareholder,  thereby  rendering  him  liable  to 
actions  by  creditors  of  the  bank.*  Soa  shareholder  is  entitled 
to  the  aid  of  an  injunction  to  prevent  the  consummation  of  a 
sale  of  his  stock  for  unpaid  assessments,  when  he  has  tendered 
the  amount  of  his  afsessment  before  such  sale.* 

§  1220.  It  is  held  in  Nevada,  that  in  an  action  to  recover 
possessioti  of  shares  of  mining  stock  purchased  by  the  plaintiff, 
a  mining  corporation,  and  to  quiet  its  title  thereto,  the  shares 
having  been  lost  or  stolen  from  plaintiff's  possession,  it  is  proper 
to  enjoin  defendants  from  transferring  such  shares  to  any  person 
other  than  plaintiff,  they  having  no  market  value  which  could 
be  estimated  so  as  to  afford  an  effectual  remedy  at  law  in  dam- 
ages.' 

'  Lowiy  V.  Sloan,  51  Ga.  633.  Scars.  10  Nev.  346.    It  is   to   be 

■Pentz  V.  Hawley,    1  Barb.  Ch.  noted,    however,    that    under    the 

122.  practice  in  Nevada  in  an  action  for 

"Taylor  v.  Hashes,  7  Ir.  Eq.  529,  the  recovery  of  personal  property  it 

aflSrtning  S.  C.  upon  the  preliminary  is  competent  for  the  court  to  enjoin 

hfiarinjf,  6  Jr.  Eq.  4®0.  the  person  wrongfully  in  possession 

^  Mitchell  ©.  Vermont  C.  M.  Co.  67  from    disposing    of    the    property^ 

N.Y.  280.  when    the    remedy    at   law  would 

'Sierra    Nevada    Mining  Co.   v.  otherwise  prove  ineffectual. 
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§  1221.  Where  the  United  States  was  interested  in  and  was 
the  only  shareholder  in  a  canal,  and  had  voted  an  appropriation 
for  its  improvement  and  repairs,  for  the  better  use  and  benefit 
of  the  public,  the  president  and  directors  of  the  canal  company 
were  enjoined  from  interfering  with  the  engineer  officers  and 
contractors  of  the  government  in  prosecuting  the  work  of  re- 
pairing and  improving  the  canal.* 

•  §  1222.  It  is  held  that  a  court  of  equity  will  not,  in  l)ehalf 
of  shareholders  of  an  incorporated  company,  enjoin  the  board 
of  directors  of  the  corporation  from  auditing  or  allowing  an 
improper  account  against  the  company,  since  the  act  of  allow- 
ing such  account  as  correct  is  not  such  an  act  of  irreparable 
injury  as  to  merit  relief  by  injunction.' 

§  1223.  It  is  also  held  that  one  who  becomes  a  shareholder 
in  a  corporation,  under  a  charter  and  regulations  which  extend 
especial  rights  and  privileges  to  certain  members,  is  bound  by 
the  rules  and  conditions  existing  at  the  time  he  becomes  a  mem- 
ber; and  he  can  not,  therefore,  enjoin  the  corporation  from 
preventing  his  participation  in  such  exclusive  privileges.' 


III.    Ultba  Vibes. 

§  1224.    Corporate  bodies  enjoined  from  proceeding  in  excess  of  aatbority. 

1225.  Misappropriation  of  fnnds. 

1226.  Issue  of  preferred  stock;  arbitration  concerning  contracts  ultra 

vires. 

1227.  Lease  of  entire  property  enjoined ;  good  faith  of  plaintiffs. 

1228.  Plaintiffs  must  be  actual  shareholders. 

1229.  Acquiescence  of  shareholders  as  an  estoppel. 

§  1224.  The  doctrine  of  ultra  virea^  although  of  modem  ori- 
gin, is  frequently  invoked  for  the  purpose  of  restraining  the 
action  of  corporate  bodies  when  proceeding  in  excess  of  their 
authority.    And  it  may  be  stated  as  a  general  rule  that  where 

"  United  States  r.  Louisville  &  P.       Works,  52  Ind.  296. 
Canal  Co.  4  Dill.  601.  'Johnson  v.  LaVariete   Assoda- 

'  Rogers  c.  Lafayette  Agricultural      tion,  28  La.  An.  421. 
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eorporations  are  created  by  law  for  special  purposes,  they  may 
properly  be  restrained  in  equity  from  exceeding  the  legitimate 
scope  of  their  aatbority,  or  going  beyond  the  purposes  for 
which  they  were  created.*    Thus,  a  railway  company  has  been 
enjoined  from  conducting  the  business  of  coal  merchants,  the 
company  having  been  created  for  the  specific  purpose  of  cou- 
structing  a  railway.     And  the  action  may  be  properly  brought 
in  such  case  by  the  attorney  general  upon  the  relation  of  a  private 
person  having  no  interest  in  the  company."     So  a  shareholder, 
suing  in  behalf  of  himself  and  all  other  shareholders  of  a  railway 
company,  may  enjoin  the  company  from   using  its  funds  in 
establishing  a  steam  packet  company  in  connection  with  the 
railway."     So,  too,  the  relief  will  be  allo\*ed  to  prevent  a  rail- 
way company  from  purchasing  shares  in  another  company, 
sneh  an  act  being  clearly  ultra  vires,  and  unauthorized  by  its 
diarter.* 

§  1225.  In  accordance  with  the  general  doctrine  as  above 
stated,  it  is  held  that  a  shareholder  in  a  corporation  may  en- 
join a  misappropriation  of  the  corporate  funds  by  the  direct- 
ors in  a  matter  which  is  ultra  vires  as  to  the  corporation.*  So 
eqaity  will,  at  the  suit  of  a  shareholder  in  a  corporation,  enjoin 


*  Attorney  General  v.  Great  N.  R. 
Co.  1  Dr.  &  Sm.  154;  Colman  r. 
Eastern  Countiefl  R.  Co.  10  Beav.  1 ; 
Salomons  p,  lamg,  12  Beav.  339; 
Picketing  v.  Stephenson,  L.  R.  14 
Eq.  322;  Hatton  v,  Scarborough 
Ciiff  Hotel  Co.  18  W.  R.  631.  affirm- 
in?  S.  a  lb.  574,  2  Drew.  &  Sm.  514; 
Eernaghan  9.  Williams,  L.  R.  6  Eq. 
228;  Mannsell  r.  Midland  R.  Co.  1 
Hem.  it  M.  130;  McDonnell  v.  Grand 
Canal  Co.  8  Ir.  Ch.  578;  Beman  v. 
Rofford,  6  Eng.  Law  &  Eq.  R.  106; 
Simpson  V.  Denison,  10  Hare,  51; 
Ck)ben  v.  Wilkinson,  1  Mac.  &  G. 
481;  Cherokee  Iron  Co.  t.  Jones,  52 
Ga.276. 

'  Attorney  General  r.  Great  N.  R. 
Go.  1  Dr.  &  Sm.  154.   It  was  asserted 
by  Vioe  Chancellor  Wood   in   this 
51 


case  to  be  a  ''principle  of  public 
policy,  that  where  parliament  has 
authorized  a  company  to  raise  a 
large  capital  for  a  specific  purpose, 
the  privilege  confers  no  right  upon 
the  company  to  employ  its  capital  in 
competition  with  the  general  public 
upon  speculations  of  a  different 
kind." 

'  Colman  v.  Eastern  Counties  R. 
Co.  10  Beav.  1. 

^  Salomons  v,  Laing.  12  Beav.  389; 
Hazlehurst  v.  Savannah,  G.  &  N.  A. 
R.  Co.  43  Ga.  13. 

•Cherokee  Iron  Co.  v.  Jones,  52 
Ga.  276;  Pickering  v.  Stephenson, 
L.  R.  14  Eq.  322.  See,  also.  Smith 
9.  Bangs,  15  III.  399;  Simpson  v. 
Denison,  10  Hare,  51 ;  Sears  v, 
Hotchkiss,  25  Conn.  171. 
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ItB  officers  from  applying  its  fnnds  in  the  prosecation  of  a  suit 
not  instituted  by  the  corporation.  And  the  relief  may  be  al- 
lowed in  such  case,  even  though  the  act  enjoined  has  been  sanc- 
tioned by  a  resolution  of  a  majority  of  the  shareholders,  since 
in  a  matter  which  is  ultra  vires  the  majority  have  no  power  to 
bind  the  minority.* 

•  §  1226.  Equity  may,  also,  at  the  suit  of  dissatisfied  share- 
holders who  have  not  assented  thereto,  enjoin  the  directors  of 
a  corporation  from  issuing  shares  of  preferred  stock  in  accord- 
ance with  the  action  of  a  meeting  of  shareholders,  when  such 
action  is  unauthorized  and  ultra  vires*  And  a  shareholder  is 
entitled  to  the  aid  of  an  injunction  to  restrain  the  corporation 
from  proceeding  to  arbitration  concerning  alleged  breaches  of 
contracts  which  are  ultra  vires  as  to  the  corporation.  In  such 
case  the  relief  is  proper  upon  the  general  principle  that  equity 
may,  at  the  suit  of  a  shareholder,  enjoin  the  directors  of  a  cor- 
poration from  acting  in  excess  of  their  corporate  powers.* 

§  1227.  Equity  has  jurisdiction  upon  a  suit  by  shareholders 
of  an  incorporated  company  to  interfere  by  injunction,  and  will 
enjoin  a  transfer  or  lease  of  all  the  property  of  the  corporation, 
such  act  being  in  excess  of  the  corporate  powers  and  clearly 
illegal.*  The  court  will,  however,  in  such  a  case  look  to  the 
bona  fides  of  the  shareholders  seeking  its  extraordinary  aid. 
And  if  it  is  apparent  that  they  were  not  shareholders  at  the 
time  the  transactions  complained  of  occurred,  and  that  they 
have  purchased  their  shares  for  a  merely  nominal  consideration 
for  the  purpose  of  obtaining  the  injunction  sought,  it  may 
properly  refuse  to  interfere  in  their  behalf.' 

§  1228.  It  is,  however,  important  to  observe  that  to  war- 
rant relief  by  injunction  against  illegal  or  fraudulent  proceed- 
ings of  corporate  officers,  in  excess  of  the  powers  conferred 
by  their  charter,  plaintiffs  invoking  the  extraordinary  aid  of 

^  Eemaghan  v,  Williams,  L.  R.  6  Hem.  &  M.  1«S0. 

Eq.  228.  ^  McDonnell  v.  Grand  Canal  Co.  3 

*  Button  ©.Scarborougrh  Cliff  Hotel  Ir  Ch.  978. 

Co.  13  W.  R.  631,  affirming  S.  C.  lb.  •  McDonnell  v.  Midland  G.  W.  B. 

574,  2  Drew.&  Sm.  514.  Co.  3  Ir.  Ch.  578. 

•Maunsell  v.  Midland    R.  Co.  1 
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the  court  must  occupy  the  relation  of  shareliolders  to  the  cor- 
poration. And  mere  subscribers  to  the  capital  stock,  who  have 
not  complied  with  the  terms  of  their  subscription,  do  not 
sustain  such  a  relatiou  toward  the  corporation  as  to  entitle 
them  to  the  aid  of  an  injunction.' 

§  1229.  While  a  court  of  equity  may,  as  is  thus  shown,  in- 
terfere by  injunction  at  the  suit  of  a  shareholder  in  a  corpora- 
tion to  restrain  the  corporate  officers  from  acting  ultra  vires j 
or  transcending  their  well-defined  powers,  yet  the  consent  and 
acquiescence  of  the  complaining  shareholders  may  be  such  as 
to  deprive  them  of  relief  in  equity.  Thus,  shareholders  in  a 
railway  company  who  have  acquiesced  in  the  making  of  a 
contract  for  completing  the  railway,  to  be  paid  for  in  a  certain 
manner,  will  not  be  permitted  alter  completion  of  the  work 
to  enjoin  payment  in  accordance  with  the  contract  upon  the 
ground  that  the  proceedings  were  ultra  vires.  And  the  relief  is 
properly  refused  in  such  case  upon  tlie  ground  that,  having  re- 
ceived the  benefit  of  the  contract  and  having  acquiesced 
tlierein,  they  are  estopped  in  equity  from  setting  up  the  doc- 
trine of  ultra  vvres  as  a  ground  for  enjoining  such  pay- 
ment.* So  shareholders  in  a  railway  company  will  not  be 
permitted  to  enjoin  the  consummation  by  the  company  of  the 
pnrchase  of  another  railway,  when  it  is  apparent  that  the  origi- 
nal purchase  was  made  with  the  full  knowledge  of  plaintiffs, 
and  without  objection  on  their  part;  especially  when  it  appears 
that  the  granting  of  the  injunction  would  result  in  great  and 
irreparable  injury  to  others.* 


IV.      COBPOBATE  ElEOTTONB. 

f  1290.    Injnnctionfl  af?aiost  corporate  elections  of  American  origin. 
12S1.    niastrations  of  the  relief. 
1232.    Further  illastrations. 

'  Bosey  9.  Hooper,  85  Md.  15.  •Cozarfc  v.   Georgia  Railroad  & 

*  Hazelharst  v.  Savannah  G.  &  N.      Banking  Co.  54  Ga.  379. 
A.  R.  Co.  43  Ga.  13. 
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§  1232.  It  is  also  held  tliat  where  the  charter  of  a  banking 
company  prescribes  certain  rnles  and  limitations  for  voting 
upon  shares  of  its  capital  stock,  fixing  a  maximum  number  of 
votes  as  the  limit  to  which  each  shareholder  shall  be  entitled, 
shareholders  who  fraudulent!  j  procure  shares,  which  are  pledged 
by  them  to  the  bank  as  security  for  advances,  to  be  coiorably 
transferred  to  other  persons  without  consideration,  taking  from 
such  transferees  powers  of  attorney  to  vote  the  stock  thus 
transferred,  may  be  enjoined  from  voting  such  shares.  And 
the  ground  for  relief  in  such  case  is  found  in  the  fact  that  the 
action  of  defendants  constitutes  a  fraud  upon  the  complaining 
shareholders,  being  in  violation  of  the  spirit  of  the  charter 
and  in  derogation  of  their  chartered  rights.^  And  under  simi- 
lar provisions  in  a  charter,  upon  a  bill  alleging  that  defendants 
have  made  colorable  transfers  of  stock  to  different  persons  with 
the  fraudulent  intent  of  evading  the  charter  by  increasing  the 
number  of  votes  which  they  can  control,  an  injanction  may  be 
allowed  against  the  voting  of  such  shares,  either  in  person  or 
by  any  power  of  attorney  from  the  fraudulent  transferees,  and 
to  restrain  the  judges  of  election  from  receiving  such  votes. 
And  in  such  case  it  is  held  that  a  statute  regulating  the  can- 
vassing of  votes  at  corporate  elections,  and  prescribing  an  oath 
to  be  administered  to  the  voter  or  to  a  proxy,  as  well  as  fixing 
the  mode  of  voting  by  proxy,  does  not  afford  such  a  remedy  at 
law  as  to  oast  the  jurisdiction  of  equity,  such  statutory  regula- 
tions being  merely  safeguai*ds  to  promote  a  fair  election,  and 
not  in  themselves  affording  a  remedy  at  law  in  the  technical 
sense  of  the  term.* 

§  1238.  Upon  a  bill  by  plaintiffs  occupying  the  relation  of 
trustees,  and  holding  a  large  number  of  shares  of  stock  under 
an  agreement  defining  their  trust  and  authorizing  them  to 
vote  the  shares  so  held,  the  bill  charging  defendants,  having 
control  of  a  minority  of  shares,  with  conspiring  together  to 
obtain  an  ex  parte  injunction  against  plaintiffs,  restraining 
them  from  voting  the  shares  held  by  them,  and  thus  enabling 

1  Campbell  v.  Poultney,  6  Gill  &         *  Webb  v.  Ridgely,  38  Md.  364. 
J.  94. 
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defendante  to  elect  a  board  of  directors  against  the  wishes  of  a 
majority  of  the  shareholders,  the  case  was  regarded  as  present- 
ing snch  elements  of  irreparable  injury  as  to  warrant  an  in- 
janction,  the  principal  averments  of  the  bill  not  being  de- 
nied.* 

§  1234.  A  court  of  equity  will  not,  however,  upon  a  bill 
by  a  minority  of  the  board  of  directors  of  a  corporation  against 
the  majority,  charging  them  with  having  fraudulently  issued 
stock  to  a  large  amount  for  the  purpose  of  controlling  an  elec- 
tion, enjoin  one  of  the  defendant  directors  from  voting  an  ex- 
cess of  stock  cliarged  to  be  wrongfully  held  by  him,  when  the 
corporation  has  taken  no  steps  to  cancel  such  exceiis.or  to  de- 
clare it  void,  and  when  no  irreparable  or  permanent  injury  is 
shown  as  likely  to  result  from  such  defendant  voting  the  ex- 
cess of  stock.* 

§  1235.  It  is  also  to  be  observed  that  courts  of  equity  do 
not  entertain  jurisdiction  over  corporate  elections  for  the  pur- 
pose of  determining  questions  pertaining  to  the  right  or  title 
to  corporate  offices,  since  such  questions  are  properly  cognizable 
only  in  courts  of  law,  the  appropriate  remedy  being  by  pro- 
ceedings at  law  in  the  nature  of  a  qiM  wa/rranto^  Nor  is  the 
fact  that  relief  is  claimed  upon  the  ground  of  fraud  sufficient 
to  warrant  a  departure  from  the  rule,  or  to  justify  a  court  of 
equity,  in  such  case,  in  granting  relief  by  injunction.*  Indeed, 
the  only  ground  upon  which  the  jurisdiction  of  equity  in  re- 
straint of  corporate  elections  can  be  properly  based,  is  the  pro- 
tection of  the  property  rights  of  shareholders,  and  it  is  believed 
that  the  limit  to  the  exercise  of  the  jurisdiction  is  found  in  such 
measure  of  preventive  relief  as  will  prevent  injury  to  those 
property  rights,  without  extending  it  to  questions  of  title  to 
corporate  offices,  the  determination  of  which  is  to  be  sought  in 
a  legal  rather  than  an  equitable  forum. 

'Brown «.  Pacific  Mail  Steamship  Baok,    11    Paige,    118;    People   «. 

Co.  5  Blatchf.  525.  Conklin,    5   Hon,    452;    Wilkie  v, 

'Beedv.  Jones,  6  Wis.  680.  Rochester  &  S.  L.  R.  Ck).  12  Hun, 

'Haitt  9.  Harrey,  82  Barb.  55.  242;  Sherman  v,  Clark,  4  Nev.  133. 

And  seeMickles  v.  Rochester  City  ^Harttt?.  Haryey,  32  Barb.  55. 
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L    Naturb  and  Grounds  of  the  Jurisdiction. 

§  1286.  The  jurisdiction  founded  in  trust. 

1287.  Misappropriation  of  municipal  funds  eigoined. 

1288.  The  doctrine  illustrated. 

1289.  Further  illustrations. 

1240.  DiEcretion  of  municipal  o£Scers  not  interfered  with;  illustrations  of 

the  doctrine. 

1241.  Distinction  between  acts  within  corporate  powers  and  acts  uUra 

vire8. 

1242.  Remedy  at  law;  revocation  of  license. 

1248.    Municipal  legfislation  not  ex^joined,  but  illegal  acts  thereunder 
maybe. 

1244.  Suits,  arrests  or  fines  for  violation  of  ordinances  not  eigoined. 

1245.  Ordinance  for  landing  of  boats  at  wharf. 

1246.  Passage  of  ordinance  concerning  municipal  improvements  not  en- 

joined. 

1247.  Proceedings  under  ordinance  in  excess  of  power  eigoined. 

1248.  Ordinances  concerning  nuisances. 

1249.  In  validity  of  county  organization. 

1250.  Iig'unction  not  granted  against  municipal  election. 

1251.  Letting  contracts  to  lowest  bidder.  * 

1252.  The  same. 

1258.    Selection  of  newspaper  for  publication  of  o£Scial  proceedings. 

1254.  Annexation  of  territory  to  municipality. 

1255.  Making  contract  within  municipal  authority  not  eigoined;  otherwise 

when  contract  iUegal. 
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1256L  Rigrht  must  be  clear;  aathority  or  tiUe  of  officers  not  determined  hy 
iiuonction. 

1257.  BemoTal  of  county  seat. 

1258.  The  same. 

1259.  Improper  application  to  parliament  enjoined. 

1260.  Failure  to  invoke  remedy  at  law. 

1261.  Org^anization  of  mnnicipalities  not  enjoined. 

1262.  Municipality  eqjoined  from  incurring  debts  in  excess  of  constitu- 

tional limit. 

1263.  MisapplicaiioD  of  school  funds;  removal  of  school  house. 

1264.  Interference  with  receiver. 

1265.  Theatrical  entertainment  without  license. 

1266.  Denial  of  right  of  appeal, 

1267.  Employment  of  additional  counsel  by  city. 

1268.  Holder  of  county  order  and  city  bond. 

1269.  Use  of  school  house  for  other  than  school  purposes  enjoined. 

§  1236.  The  jurisdiction  of  courts  of  equity  to  restrain  the 
proceedings  of  municipal  corporations,  at  the  suit  of  citizens 
and  tax  payers,  where  such  proceedings  encroach  upon  private 
rights  and  are  productive  of  irreparable  injury,  may  be  re- 
garded as  well  established.*  In  the  exercise  of  this  jurisdic- 
tion, the  courts  proceed  upon  substantially  the  same  principles 
which  govern  their  interference  in  cases  of  trusts,  a  municipal 
corporation  being  regarded  in  equity  as  charged  with  and  made 
the  depositary  of  a  public  trust,  and  thus  amenable  to  the 
jurisdiction  of  equity  for  a  breach  of  that  trust."  Thus,  a  city 
government,  being  a  municipal  corporation  entrusted  with  the 
care  of  the  city  property,  if  it  disposes  of  property,  or  grants 
privileges  or  franchises,  without  consideration  and.  with  no 
profit  to  the  city,  where  a  proper  disposition  of  such  privileges 
would  inure  largely  to  the  benefit  of  the  city,  such  a  breach 
of  trust  is  committed  as  calls  for  the  interposition  of  equity  by 
injunctioQ.*  And  when  an  act  about  to  be  committed  by  a 
municipal  corporation  is  clearly  illegal,  and  its  necessary  eflfect 
will  be  to  impose  heavy  burdens  upon  the  property  of  citizens 

'  Christopher  v.  Mayor,  13  Barb.  610;  Lutes  v,  BriggSy  5  Hun,  67. 

667;  Milhau    v.  Sharp,    15    Barb.  >  Milhau  v.  Sharp,  15  Barb.  193; 

1%;  Stuyvesant  v,  Pearsall,  lb.  244;  Stuyvesant  p.  Pearsall,  lb.  244. 

Lamsden  v.  Milwaukee,  8  Wis.  485;  »  Milhau  v.  Sharp,  15  Barb.  193; 

Smith  V,  Appleton,   19   Wis.    468;  Stuyvesant  v.  Pearsall,  IB.  244. 
Dudley  v.    Trustees,    12   B.  Mon. 
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and  tax  payers,  a  court  of  equity  Js  warranted  in  interfering 
by  injunction  for  the  prevention  of  such  act*  In  such  case  a 
more  prompt  and  efficacious  remedy  is  demanded  tlian  is 
afforded  by  the  tardy  action  of  courts  of  law,  and  equity  alone 
can  administer  the  necessary  relief  by  the  exercise  of  its  extra- 
ordinary power  by  injunction. 

§  1237.  The  most  frequent  ground  of  applications  for  re- 
lief by  injunction  against  municipal  corporations  is  for 
the  prevention  of  an  illegal  or  unauthorized  diversion  of 
public  funds  belonging  to  the  municipality.  Tlie  foundation 
of  the  relief  which  is  invoked  in  cases  of  this  nature  rests  in 
the  doctrine  of  trusts,  and  the  relief  is  freely  granted  in  aid 
of  citizens  and  tax  payers,  as  to  whom  the  officers  of  the  mu- 
nicipality sustain  the  relation  of  trustees.  And  while  courts  of 
equity  are  averse  to  any  interference  with  the  proceedings 
of  municipal  officers  while  acting  within  the  scope  of  their 
authority,  and  while  they  will  not  by  injunction  control  the 
judgment  or  revise  the  action  of  municipal  bodies  in  matters 
resting  within  their  own  well-defined  jurisdiction,  they  will  yet 
relieve  in  behalf  of  citizens  and  taxpayers  against  illegal  ac- 
tion on  the  part  of  such  bodies,  without  authority  of  law 
and  in  excess  of  the  corporate  powers.  An  injunction  will, 
therefore,  lie  to  restrain  an  illegal  diversion,  or  a  misappro- 
priation of  the  public  funds  to  purposes  unauthorized  by  law, 
the  action  of  the  municipal  authorities  in  making  such  appro- 
priation being  regarded  both  in  the  nature  of  a  breach  of  their 
official  and  public  trust,  and  also  as  wholly  void.* 


>  Christopher  v.  Mayor,  13  Barb. 
567;  Hays  v.  Jones,  27  Ohio  St.  218. 
But  in  California  it  is  held  that  a 
board  of  county  supervisors  will  not 
be  enjoined  at  the  suit  of  a  tax  payer 
iiom  erecting  a  bnilding  for  which 
they  have  no  authority,  since  the  act 
being  illegal  and  unauthorized, 
plaintiff  can  not  be  ix^jured  thereby, 
and  an  expenditure  for  an  unauthor- 
ized work,  if  made,  can  not  become  a 
chai^  upon  his  property.    Linden 


«.  Case,  46  CaL  171. 

'  Lutes  V,  Briggs,  5  Hun,  67;  Rob- 
erts p.  Mayor,  5  Ab.  Pr.  41;  Sher- 
lock p.  Village  of  Winnetka,  59  III. 
889;  S.  C.  upon  final  hearing.  68 
m.  530;  Patton  v,  Stephens,  1^ 
Bush,  824;  Brown  v.  Concord,  56  N. 
H.  875;  Dent  v.  Cook,  45  Qa.  828; 
Warren  Co.  Agricultural  Joint 
Stock  Company  v.  Barr,  55  Ind.  30; 
Rothrock  v,  Carr,  55  Ind.  834;  Col- 
ton  p.  Hanchett,  18  lU.  615;  Perry 
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§  12^8.     lUnstrationB   of  the  doctrine  as   thus  stated    are 
manifold,  but  the  governing  principle  underlying  them  all  is 
one  and  the  same.    Thus,  an  appropriation  hj  a  board  of 
county  commissioners  of  the  county  funds  in  aid  of  a  private 
corporation,   which   is   made  without  authority  of  law    and 
which  is  therefore  void  may  be  enjoined  at  the  suit  of  a  tax 
payer.*     So  a  donation  of  public  funds  by  a  board  of  county 
commissioners,  without  legal  authority,  in  aid  of  the  erection 
of  a  school  house,  will  be  restrained  upon  a  bill  by  citizens  and 
tax  payers  of  the  county.'     So  where  a  town  has  voted  to  loan 
its  surplus  revenue  in  an  illegal  and  unauthorized  manner,  its 
trustees  may  be  enjoined  from  compliance  with  such  vote.* 
And  upon  a  bill  by  citizens  and  tax  payers  it  is  proper  to  en- 
join, until  a  final  hearing  upon  the  merits,  the  payment  of 
county  bonds  which  are  alleged  to  have  been  issued  without 
aathority  of  law  in  aid  of  the  building  of  a  jail.*     So  the  mis- 
appropriation of  funds  by  the  common  council  of  a  village,  in 
the  purchase  of  lands  and  the  erection  of  buildings  thereon  for 
private  purposes,  constitutes  such  a  breach  of  trust  as  to  enti- 
tle tax  payers  to  relief  by  injunction.'     And  an  illegal  expen- 
diture of  public  funds  by  a  municipal  corporation  in  payment 
of  counsel  fees  in  a  proposed  litigation  may  be  enjbined,  such 
expenditure  being  entirely  beyond  the  power  of  the  corpor- 
ate authorities.*    Upon  similar  principles  equity  may  enjoin 
an  illegal  and  unauthorized  appropriation  of  public   money 
by  a  municipality,  such  as  the  payment  of  a  reward  for  the 
apprehension  of   a  defaulting  city  official  and  expenses  in- 
carred  in  procuring  his  arrest  and  extradition  from  a  foreign 
country.^    So   where  money  which  has   been   properly   and 
legally  assessed  and  collected  for  a  lawful  purpose,  is  diverted 

r.  Einaear,  42  HI.  160.    And  see  *  Pope  v.  Inhabitants  of  Halifkx, 

Bf'aiicfaanip  r.  Board  of  Supervisors,  12  Cush.  410. 

45  HI  274;  Schumm  v.  Seymour,  9  «  Dent  v.  Cook,  45  Ga.  823. 

C.  E.  Green,  143;  English  v.  Smock,  *  Sherlock  v.  Village  of  Winnetka, 

84  Ind.  115.  59  111.  889;  S.  C.  upon  final  hearing, 

<  Warzen  Co.  Agricultural   Joint  68  HI.  530. 

Stock  Company  v,  Barr,  55  Ind.  80.  *  Roberts  9.  Mayor,  5  Ab.  Pr.  41. 

*  Bothrock  9.  Carr,  55  Ind.  884.  *  Patton  v.  Stephens,  14  Bosh,  824. 
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to  a  purpose  foreign  to   that  for   which   it  was    intended, 
equitable  relief  may  properly  be  extended.  Thus,  when  monejr 
has  been  raised  for  the  improvement  of  streets  by  assessment 
upon  the  property  owners  benefitted  thereby,  but  the  munici- 
pal authorities  are    proceeding  to  appropriate  it  for  a  pur- 
pose not  warranted  by  the  ordinance  authorizing  the  improve- 
ment and  making  the  assessment,  property  owners  who  have 
been  assessed  for  the  improvement  may  be  relieved  by  injunc- 
tion against  such  misappropriation.*     So  if  a  municipal  cor- 
poration is  about  to  accept  and  pay  for  a  work  of  public  im- 
provement, which  in  substantial  and  important  respects  is  not 
in  accordance  with  the  contract,  the  difference  inuring  to  the 
benefit  of  the  contractor  at  the  expense  of  property  owners, 
the  oflScers  of  the  corporation  are  guilty  of  a  breach  of  trust 
amounting  to  a  fraud,  the  appropriate  remedy  for  which  is  an 
injunction  to  restrain  such  payment.* 

§  1239.  So,  also,  if  a  board  of  county  supervisors  have 
acted  illegally  and  fraudulently  in  auditing  and  allowing  claiois 
in  their  own  favor,  and  warrants  have  been  drawn  upon  tlie 
county  treasurer  for  their  payment,  the  payment  of  such  war- 
rants may  be  enjoined  at  the  suit  of  a  tax  payer,  it  being 
averred  that  defendants  conspired  together  to  defraud  the 
county  by  presenting  and  allowing  fraudulent  claims  for  pre- 
tended services.*  And  where  the  supervisors  of  a  county  are 
attempting  to  misapply  the  county  funds,  an  injunction  is  the 
proper  remedy  to  prevent  their  action.*  So  where  the  author- 
ities of  a  county  attempt  to  appropriate  and  pay  to  a  judge,  as 
a  mere  gratuity,  any  portion  of  the  county  funds,  such  appro- 
priation not  being  authorized  by  law,  an  injunction  will  be  al- 
lowed to  prevent  its  payment.  And  where,  for  the  purpose  of 
evading  the  injunction,  the  supervisors  rescind  the  first  order 
appropriating  the  money,  and  pass  a  second  one  to  effect  the 
same  result,  a  supplemental  bill  and  injunction  will  not  be  re- 
quired, since  the  first  injunction  covers  the  entire  case.* 

>  Lutes  p.  BriggB,  5  Hun,  67.  ^Colton  9.  HaDchett,  13  III.  615. 

*  iSchumm  v.  Seymouiv  9  C.  E.  *  Perry  v.  Einnear,  42  111.  160. 
Green,  143.  And    see  Beauchamp  v.  Board  of 

•  Andrews  9.  Pratt,  44  Cal.  309.  Superyisors,  45  IlL  274.     Walker, 
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§  1240.  An  important  modification  of  the  doctrine  of  equita- 
ble interference  with  the  proceedings  of  municipal  corporations 
is  found  in  the  limitations  and  restrictions  which  are  placed 
Dpon  the  jurisdiction  in  all  cases  where  it  is  sought  to  inter- 
fere with  or  control  the  judgment  or  discretion  of  municipal 
bodies  upon  matters  properly  entrusted  to  them  by  law.  A 
municipal  corporation  being  a  political  body,  clothed  with  cer- 
tain legislati^re  and  discretionary  powers,  equity  is  ordinarily 
averse  to  interfering  by  injunction  with  the  exercise  of  those 
powers  at  the  suit  of  a  private  citizen.  And  no  principle  of 
equity  jurisprudence  is  better  established  than  that  courts  of 
tt^uity  will  not  sit  in  review  of  the  proceedings  of  subordinate 
political  or  municipal  tribunals,  and  that  where  matters  are 
left  to  the  discretion  of  such  bodies,  the  exercise  of  that  discre- 
tion in  good  faith  is  conclusive,  and  will  not,  in  the  absence  of 
fraud,  be  disturbed.*    And  the  fact  that  the  court  would  have 


Chief  Justice,  pronouncing  the  opin- 
ion of  the  coort  in  Perry  r.  Kinnear, 
lajB:    "  In  the  absence  of  some  law 
authorizins:  the  perforpiance  of  the 
act,  the  board  has  no  power  to  make 
such  an  appropriation.    And  being 
unauthorized  and  illegal,  its  consum- 
mation should  have  been  restrained. 
By  an  unauthorized  tax  the  citizen  is 
deprived  of  his  property    without 
sanction  of  law.    And  bodies  created 
for  the  discharge  of  public  duties, 
and  to  aid  in  conducting  the  affairs 
of  counties,  have  not  been  intrusted 
with  the  power  to  seize  and  appro- 
priate the  property  of  the  people  to 
any  bat  legal  purposes.    The  inhal)- 
itants  of  the  state  have  been  secured 
in  the  possession  and  eigoymentof 
their  property  against  as  well  the 
officer   created  by  law  as   private 
persons.    The  former  can  only  exer- 
cise power  to  deprive  him  of  it,  in 
the  mode  and  for  the  purposes  con- 
Btitotionally  authorized  by  law.    If 
his  property  naay  be  seized  for  one 


illesral  purpose,  it  may  for  another, 
and  all  protection  ceases.  The  power 
to  levy  and  collect  taxes  is  a  power 
to  take  from  the  citizen  his  money, 
with  or  without  his  consent,  and 
when  it  is  attempted  to  exercise  such 
a  power,  courts  will  not  hesitate  to 
afford  preventive  relief.  And,  as 
this  yrtLH  an  attempt  to  exercise  un- 
authorized powers  and  wrongfully  to 
appropriate  the  money  of  the  citizens 
of  the  county,  the  court  below  sh'^ukl 
have  overruled  the  motion  to  dissolve 
the  injunction.  And  for  this  error, 
the  decree  of  the  court  below  must 
be  reversed  and  the  cause  remand- 
ed." 

'Kelsey  p.  King,  82  Barb.  410; 
People  f.  Mayor,  lb.  102;  MeKinley 
r.  Cho-en  Freeholders,  29  N.  J.  Eq. 
(2  Stew.)  164;  Lane  ».  Morrill,  51  N. 
H.  422;  People  v.  Lowber,  7  Ab.  Pr. 
158;  Andrews  v.  Knox  Co.  70  III.  65; 
Ely  V.  City  of  Rochester,  26  Barb. 
l:i-{;  Swittc.  City  of  Troy,  62  Barb. 
630;  S.  C.   12  Ab.  Pr.  N.  S.  UU; 
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exercised  the  discretion  in  a  different  manner  will  not  warraxit 
it  in  departing  from  the  rula     Thns,  a  mere  difference  of  opin- 
ion between  a  court  of  equity  and  a  municipal  corporation  as 
to  the  proper  rate  of  ferriage  to  be  charged,  where  the  corpora- 
tion is  by  its  charter  vested  with  the  control  of  certain  ferries, 
and,  as  incidental  thereto,  the  right  of  establishing  a  tariff  of 
prices,  will  not  justify  the  court  in  granting  an  injunctioa.* 
And  when  it  is  made  by  law  the  duty  of  the  board  of  supervi- 
sors of  a  county  to  build  a  jail  for  the  use  of  the  county,  and 
the  board  are  proceeding  in  good  faith  in  the  discharge  of  that 
duty,  they  will  not  be  enjoined  at  the  suit  of  a  tax  payer  when, 
it  is  not  alleged  that  they  are  acting  in  excess  of  their  powers, 
and  when  no  iraud  or  unfair  dealing  is  shown.     In  such  a  case 
equity  is  averse  to  interfering  by  injunction,  since  the  judicial 
authority  has  no  power  to  interfere  with  other  departments  of 
the  government  while  acting  within  the  scope  of  their  lawful 
authoritv.*    Nor  will  the  discretion  of  the  common  council  of 
a  city  in  matters  pertaining  to  their  legislative  functions  be 
controlled  by  the  writ  of  injunction.     Hence,  the  action  of  such 
a  body  in  authorizing  a  purchase  of  lands,  if  within  the  powers 
conferred  upon  them  by  their  charter,  will  not  be  enjoined 
because  improvident,  or  because  of  the  payment  of  an  exorbi- 
tant price,  in  the  absence  of  any  allegations  of  fraud.*    So  a 
court  of  equity  will  not  interfere  by  injunction  with  the  exercise 
of  the  judgment  and  discretion  of  a  board  of  municipal  oflScers 
such  as  a  city  council,  in  the  selection  of  rooms  for  the  use  of 
the  city  oflBcers,  and  in  issuing  city  scrip  in  advance  for  the  pay- 
ment of  rent  for  such  rooms.*    And  where  municipal  officers  are 
proceeding  in  the  exercise  of  an  unquestioned  authority  with 
the  construction  of  a  work  of  public  convenience,  they  will 
not  be  enjoined  at  the  suit  of  a  citizen  seeking  to  restrain  the 
work  upon  the  particular  plan  proposed,  upon  the  ground  that 
another  and  different  plan  is  superior.     Thus,  the  owners  of 
mills  and  mill  privileges  upon  a  river  in  an  incorporated  city 

Phelps  f>.  City  of  Watertown,   61  •Andrews  r.  Knox  Co.  70  111.  65. 

Barb.  121 ;  Fitzgerald  v.  Harms,  92  •  People  r.  Lowber,  7  Ab.  Pr.  158, 

lU.  872.  « Moses  v.  Risdon,  46  Iowa»  251. 
'Peoples.  Mayor,  82  Barb.  102. 
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will  not  be  permitted  to  enjoin  the  city  authorities  from  im- 
proving or  reconstructing  a  public  bridge  in  accordance  with  a 
proposed  plan,  upon  the  ground  that  the  plan  adopted  will 
cause  more  injury  to  complainant's  mills  than  would  otherwise 
accrue;  since  the  power  to  make  the  improvement  necessarily 
implies  the  right  to  determine  upon  the  plan  and  method  of 
doing  it*  And  where,  by  the  provisions  of  its  charter,  general 
authority  is  conferred  upon  a  city  to  establish  and  regulate 
markets  and  market  places,  the  corporate  officers  will  not,  in 
the  absence  of  any  threatened  abuse  of  corporate  authority,  be 
enjoined  from  removing  a  market  house,  and  tax  payers,  as 
such,  have  no  sufficient  ground  for  preventing  the  removal  by 
injunction,  whatever  rights  adjacent  proprietors  and  others  in- 
juriously affected  may  have." 

§  1241.  But  the  restrictions  thus  placed  upon  equitable  in- 
terference with  the  action  of  municipal  corporations  do  not  ex- 
tend to  cases  where  the  act  sought  to  be  enjoined  is  in  excess 
of  the  corporate  power,  but  are  limited  to  cases  of  a  conceded 
jurisdiction,  within  tlie  bounds  of  which  the  municipal  power 
13  acting.  And  while,  as  is  thus  shown,  equity  will  not  enjoin 
the  action  of  municipal  corporations  while  proceeding  within 
the  limits  of  their  well-defined  powers  as  fixed  by  law,  it  has 
undoubted  jurisdiction  to  restrain  them  from  acting  in  excess 
of  their  authority  and  from  the  commission  of  acts  which  are 
uUra  vires.*  In  illustration  of  this  doctrine,  where  by  act  of 
parliament  certain  lands  are  directed  to  be  put  and  kept  in 
proper  condition  for  purposes  of  public  recreation,  the  muni- 
cipal authorities  having  them  in  charge  may  be  perpetually 
enjoined  from  devoting  the  lands  to  another  and  different  pur- 
pose foreign  to  that  contemplated,  as  the  holding  of  a  cattle 
&ir,  such  act  being  entirely  beyond  the  powers  conferred  upon 

'  Ely  f.  City  of  Rochester,  26  Barb.  249;  Attorn^  General  v,  Aspinall, 

133;  Swett  V.  City  of  Troy,  62  Barb.  2  Myl.  A  Or.  618;  Lord  Auckland  r. 

m;  S.  a  12  Ab.  Pr.  N.  S-  100.  Westminster  Local  Board  of  Works. 

*Gall  9.  Cincinnati,   18  Ohio  St.  L.  R.  7  Ch.  597;  Attorney  Geuerol 

563.  9.  Mayor.  1  Qif.  363. 

*Frewm  v,  Lewis,  4  MyL  &  Cr. 
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tliem  by  law.'  And  where  a  municipal  body,  such  as  a  board 
of  works,  entrusted  with  certain  powers  for  the  attainment  of 
certain  results,  are  proceeding  in  excess  of  their  powers  to  pull 
down  complainant's  buildings,  they  may  be  restrained  by  in- 
junction, their  action  being  ultra  vires,* 

§  1242.  The  fundamental  doctrine  which  has  been  so  fre- 
quently stated  and  illustrated  in  the  preceding  chapters,  deny- 
ing relief  by  injunction  in  cases  where  adequate  relief  may  be 
had  at  law,  is  equally  applicable  to  that  branch  of  the  jurisdic- 
tion under  discussion,  and  courts  of  equity  will  not  restrain 
the  action  of  municipal  officers  when  the  persons  aggrieved  by 
such  action  have  a  full  and  complete  remedy  at  law."  In  con- 
formity with  this  general  principle,  aboard  of  county  supervis- 
ors will  not  be  enjoined  from  dismissing  an  employee,  who  is 
acting  under  a  contract  with  such  board,  since  if  the  contract 
be  valid  the  remedy  at  law  is  ample  and  complete,  and  equity, 
therefore,  has  no  jurisdiction.*  So  the  action  of  a  board  of 
county  commissioners  in  regard  to  the  building  of  a  court- 
house, will  not  be  enjoined  when  a  plain  and  adequate  remedy 
is  provided  by  law  for  all  persons  aggrieved  by  the  action  of 
such  commissioners.*  And  a  court  of  equity  will  not  grant  an 
injunction  against  municipal  officers  whose  threatened  acts 
may  be  corrected  by  certiorari  in  a  court  of  law.*  Thus,  the 
fact  that  the  common  council  of  a  city  have  revoked  plaintiflTs 
license  to  sell  liquors,  without  cause  and  without  notice  to  him 
or  opportunity  to  be  heard,  and  that  he  is  threatened  with  ar- 
rest and  the  consequent  destruction  of  his  business,  will  not 
warrant  relief  in  equity  by  injunction,  and  plaintiff  will  be  re- 
mitted to  his  legal  remedy.^ 

§  1243.     The  question  of  equitable  interference  by  injunc- 

*  Attorney  General   v.    Mayor,    1  410. 
6if.  363.  *  Thomas  9.  Sapervisors,  56   111. 

'Lord    Auckland  v.  Westminster  851. 
Local  Board  of  Works,  L.  R.  7  Ch.         » Wood  t.  Bangs,  1  Dakota,  179. 
597.  *  Gaertner  v.  City  of  Fond  da  Lao, 

»Gaertnerr.CityofFondduLac,34  34  Wis.  497;    Kelsey  r.   King,  32 

Wis.  497  ;  Thomas  v.   Supervisors,  Barb,  410. 

56  111.  351  ;  Wood  V.  Bangs,  1  Da-         '  Gaertner  v.  City  of  Fond  du  Lac, 

kota,  179;  Eelsey  «.  King,  32  Barb.  84  Wis.  497. 
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tion  with  the  legislative  action  of  municipal  bodies  has  given 
rise  to  some  apparent  conflict  of  authority  and  is  not  wholly  free 
from  doubt.    It  is  believed,  however,  that  the  authorities  bear- 
ing upon  this  subject  may  be  reconciled  by  the  application  of 
certain  fundamental  distinctions  which  lie  at  the  foundation  of 
thejurisdictionof  equity  over  the  action  of  municipal  bodies. 
In  the  first  place,  it  is  unquestionably  true  that  purely  legisla- 
tive acts,  such  as  the  passage  of  resolutions,  or  the  adoption  of 
ordinances  by  a  municipal  body,  will  not  be  enjoined,  since  it  is 
not  the  province  of  a  court  of  equity  to  interfere  with  the  pro- 
ceedings of  municipal  bodies  in  matters  resting  within  their 
.  jurisdiction,  or  to  control  in  any  manner  the  exercise  of  their 
discretion.     A  distinction,  however,  is  properly  drawn  between 
the  case  of  restraining  an  illegal   act  attempted   under  the 
anthority  and  sanction  of  a  municipal  body,  and  restraining 
the  corporation  itself  from  granting  such  authority.     And  while 
eourts  of  equity  will  not  enjoin  municipal  bodies  from  thepas- 
Bsge  of  ordinances  or  resolutions,  yet  after  the  passage  of  such 
ordinances  or  resolutions,  the  courts  may  and  will,  on  a  proper 
case  being  shown,  prevent  their  enforcement,  and  for  this  pur- 
pose may  enjoin  proceedings  thereunder  which  would  other- 
wise result  in  irreparable  injury.*     And  when  the  property  or 
money  of  the  corporation  is  endangered  by  illegal  proceedings^ 
of  municipal  officers,  acting  under  a  city  ordinance  which  is  re- 
pugnant to  the  charter  and,  therefore,  inoperative  and  void,  re- 
lief by  injunction  may  be  allowed.*     So  the  enforcement  of  a 
city  ordinance  which  is  found  to  be  unconstitutional  and  void, 
whereby  a  debt  is  sought  to  be  imposed  upon  a  city,  affords  suf- 
ficient ground  for  an  injunction  in  behalf  of  tax  payers.*    But 
to  warrant  the  relief  in  any  case  it  must  appear  that  the  acts 
complained  of  are  of  such  a  character  that  full  and  adequate  re- 
dress can  not  be  had  at  law.*    And  equity  will  not  interfere  to 

^  Wbiiaiey  p.  Mayor,  28  Barb.  288;  Cincinnati  S.  R.  Co.  v.  Smith,  29  Ohio 

People  V,  Mayor,  32  Barb.  35;  S.  C.  St.  291 ;  Mitchell  r. Wiles,  59  Ind.  364. 

9  Ab.  Pr.  253;  People  v.  Lowber,  7  « Mitchell  r.  Wiles,  r,9  Ind.  864. 

Ab.  Pr.  158;  People  v.  Mayor,  10  Ab,  »  Mayor  v.  Gill,  31  Md.  375. 

Pr.  144;  Carter  r.  City  of  Chicacro,  *Gart8ide  v.  East  St.  Louis,  43111. 

57  DL  283;  Mayor  v.  Gill,  31  Md.  375;  47. 
52 
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prevent  the  enforceinent  of  a  city  ordinance  simply  on  the 
ground  of  its  illegality,  nor  will  it  assume  jurisdiction  to  ques- 
tion the  lawful  election  of  officers,  or  the  validity  of  the  ordi- 
nance per  86 J  for  the  purpose  of  protecting  citizens  from  an  nn- 
certain  and  remote  injury.*  And  since  a  court  of  chancery  has 
no  jurisdiction  over  matters  of  a  political  character,  and  can 
not  determine  controversies  concerning  the  title  to  public  of- 
fices, it  will  not  enjoin  a  board  of  municipal  officers  from  the 
enforcement  of  an  ordinance  properly  falling  within  their  legis- 
lative functions,  upon  the  ground  that  its  enforcement  would 
deprive  complainants  of  their  right  to  exercise  the  functions  of 
certain  public  offices  which  they  hold.* 

§  1244.  It  necessarily  follows  from  the  doctrines  as  above 
stated  and  illustrated  that  when  municipal  ordinances  have 
been  enacted  by  the  proper  authority,  proceedings  on  the  part 
of  municipal  officers  for  their  enforcement,  as  by  suits,  arrests, 
or  fines,  will  not  be  enjoined  merely  because  of  the  alleged 
illegality  of  the  ordinances,  or  for  the  purpose  of  awaiting  a 


'  Kearney  v,  Andrews,  2  Stockt.  70. 
This  was  a  bill  to  restrain  the  enforce- 
ment of  certain  ordinances  for  alter- 
ing the  grade  of  streets,  on  the 
ground  of  their  illegality.  William- 
son, Chancellor,  says:  **  These  com- 
plainants claim  the  protection  of  the 
court  because  'they  are  holders  of 
real  estate  in  said  city,  and  the  situa- 
tion and  Talue  of  the  property  of  each 
df  them  is  directly  involved  in  the 
said  proceeding  going  on  and  threat- 
ened; and  because,  in  most  cases, 
the  proceedings'going  on  are  really 
useless,  and  will  tend  to  depreciate 
their  property  in  value.*  If  the  court 
can  interfere  on  these  grounds,  then 
the  owner  of  land  within  the  jurisdic- 
tion of  a  municipal  corporation  may 
question,  in  this  court,  the  validity  of 
any  ordinance  of  the  corporate  au- 
thorities respecting  any  real  estate 
within  its  limits,  because  the  value 
of  his  property  may  be  affected  by  it« 


This  would  be  assuming  a  jurisdiction 
to  try  the  lawful  election  of  officers 
and  the  validity  of  ordinances  of 
corporate  bodies  upon  too  slight 
grounds.  How  are  *the  situation 
and  value  of  the  property  of  each  of 
these  complainants  directly  involved 
in  these  proceedings  ?'  The  mere 
allegation,  amounting  to  a  specula- 
tive opinion  only  of  these  complain- 
ants, is  not  sufficient  for  the  court  to 
act  upon.  The  injury  must  be  speci- 
fied, and  so  pointed  out  that  the 
court  can  see  it  must  be  an  inevitable 
consequence  of  the  act  threatened 
and  complained  of.**  But  see  Wood 
V.  Brooklyn,  14  Barb.  425,  where  it 
is  held  that  the  enforcement  by  a 
municipal  corporation  of  an  ordi- 
nance which  is  in  violation  of  the 
laws  of  the  state,  and  therefore  void, 
may  be  enjoined. 
•  Sheridan  v.  Colvin,  78  111.  237. 
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determination  of  the  question  of  their  validity,  when  the  person 
aggrieved  may  have  a  fall  and  adequate  remedy  at  law.'  A 
court  of  equity  will  not,  therefore,  interfere  by  injunction  to 
restrain  municipal  officers  from  prosecuting  suits  against 
complainants,  or  from  interfering  with  their  business  because 
of  their  violation  of  municipal  ordinances  which  are  alleged  to 
be  illegal,  since  the  question  of  the  validity  of  such  ordinances 
does  not  properly  pertain  to  a  court  of  equity  when  coniplain- 


«  West  r.  Mayor,   10  Paigre,  539; 
Cohen  v,    Commisjtioners  of  Golds- 
boTO,  77  N.  C.  2;  Burnett  f>.  Craigr, 
30  Ala.  135;  Devron  v.  First  Munici- 
pality, 4  La.  An.  11;  Levy  v.  City  of 
Shreveport,  27  La.    An.  620.    See 
also  Gartdde  0.  East  St.  Louis,  43 
111.  47;  Davis  v,  American  Society,  6 
Daly,  81.  West  o.  Mayor,  10  Paige, 
539,  is  a  leading  case  upon  the  sub- 
ject nnder  discussion.    It  was  an  ap- 
plication by  defendants  for  the  disso- 
lution of  an  injunction  restraining 
them  from  prosecuting  suits  against 
complainants,  their  agents  or  ser- 
vants, for  breaches  of  city  ordinances 
relative   to  the    vreighing  of  coal. 
Walworth,     Chancellor,    observes : 
"  The  question  as  to  the  validity  of 
the  corporation  ordinances  does  not 
properly  belong  to  this  court  for  deci- 
sion, where  the  complainants,  as  in 
this  case,  have  a  perfect  defense  at 
law  if  the  ordinances  are  invalid,  or  if 
they  do  not  render  the  oomplainantB 
or  those  in  their  employ  liable  for  the 
penalty.    And  it  would  be  a  usur- 
pation of  jurisdiction  by  this  court 
if  it  should  draw  to  itself  the  settle* 
ment  of  such  questions  when  their 
diedsion  was  not  necessary  in  the  dis- 
charge of  the  le^timate  duties  of 
the  court    In  the  case  of  Oakley  v, 
the  Mayor,  etc  ,  of  New  York,  decided 
in  April,  1840,  which  was  a  bill  for 
an  ii^oDction  to  restrain  the  prose- 
cution of  suits  at  law  under  the  mar- 


ket ordinances,  I  decided  that  if  the 
objections  to  the  legality  of  those 
ordinances  were  well  taken  the  com- 
plainant had  a  perfect  defense  at 
law,  and  that  this  court  would  not 
grant  an  injunction  to  protect  bim 
against  a  multiplicity  of  suits,  until 
his  right  to  such  protection  had 
been  established  by  a  successful  de- 
fense at  law  in  some  of  the  suits. 
See  Eldridge  v.  Hill.  2  John.  Ch. 
Rep.  281.  In  the  present  case  the 
complainants'  bill  does  not  show  that 
they  have  established  their  right  at 
law;  but,  on  the  contrary,  it  is  dis- 
tinctly stated  in  the  bill  that  in  some 
of  the  suits  which  have  been  com- 
menced the  decision  has  been  ad- 
verse to  the  complainants,  and  that 
the  other  suits  have  not  yet  been 
decided.  It  is  true  they  complain 
that  in  this  case  the  court  decided 
the  law  against  them,  but  did  not 
submit  the  legality  of  the  ordinances 
to  the  jury  to  be  decided  as  a  matter 
of  fact,  and  that  they  intend  to  carry 
the  question  as  to  such  legality  be- 
fore a  higher  tribunal  for  a  decision. 
But  neither  of  these  circumstances 
can  give  jurisdiction  to  this  court  to 
interfere  before  the  right  of  com- 
plainants is  established  by  such 
higher  tribunal.  And  if  they  are 
successful  there,  it  is  not  probable 
that  the  interference  of  this  court 
will  be  necessary.*' 
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ants  have  a  perfect  remed7''at  law,  if  the  ordinances  are  invalid, 
by  an  action  to  recover  damages  for  the  injury  sustained.*  So 
municipal  oflScers  will  not  be  enjoined  from  collecting  fines 
imposed  upon  complainant  for  the  violation  of  a  municipal 
ordinance  until  the  validity  of  the  ordinance  shall  have  been 
determined  by  proceedings  at  law  in  the  nature  of  a  quo  war- 
ranto instituted  by  complainant,  since  an  injunction  will  not 
lie  to  prevent  a  prosecution  either  of  a  criminal  or  a  quasi 
criminal  nature.  And  if,  in  such  case,  defendants  are  proceed- 
ing without  authority  of  law  to  impose  fines  and  imprison- 
ment, they  are  mere  trespassers,  and  the  remedy  should  be 
sought  at  law.*  Nor  will  an  action  for  an  injunction  be  enter- 
tained to  test  the  authority  of  the  mayor  of  a  city  to  arrest  and 
fine  complainants  for  carrying  on  a  business  in  contravention 
of  the  city  ordinances,  and  to  test  the  legality  of  such  ordi- 
nances, the  proper  remedy  being  by  appeal  from  the  judgments 
imposing  the  penalties  prescribed  by  the  ordinances.'  And  an 
injunction  will  not  be  granted  to  restrain  the  prosecution  of 
.  suits  before  justices  of  the  peace  for  violations  of  city  ordi- 
nances, when  complainant  can  test  the  legality  and  validity  of 
the  ordinances  by  a  direct  appeal  from  the  decision  of  the  jus- 
tices.* So  where  a  society  is  duly  incorporated  for  the  preven- 
tion of  cruelty  to  animals,  and  its  agents  are  empowered  to 
make  arrests  within  a  given  city  or  county  for  violating  an  act 
of  legislature  making  cruelty  to  animals  a  misdemeanor,  an  in- 
junction will  not  lie  to  prevent  such  agents 'from  making 
arrests  for  violations  of  the  law.  And  in  such  case  the  relief 
is  properly  refrfsed  upon  the  ground  that  if  the  act  is  uncon- 
stitutional and  confers  no  power  to  make  the  arrest,  or  if  the 
arrest  under  the  statute  is  itself  unjustifiable  or  unlawful,  the 
remedy  at  law  by  an  action  for  damages  is  the  appropriate 
means  of  relief,  and  there  is,  therefore,  no  ground  for  the  in- 
terference of  equity  by  injunction.* 

1  West  9.  Mayor,  10  Paige,  5')9;  La.  An.  620. 

Cohen  v,  Gomraissionera  of  Golds-  ^Devron  v.  First  Mnnidpality,  4 

boro,  77  N.  C.  2.  La.  An  IL 

'  Burnett:  v,  Craig,  80  Ala.  135.  *  Davis  «•    American   Society,    6 

•  Levy  V.  City  (rf  Shreveport,  27  Daly,  81. 
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§  1245.  It  is  also  held  that  where  the  mnnicipal  authorities 
of  a  town  have  aathorized  certain  persons  to  erect  and  maintain 
a  wharf  for  the  landing  of  vessels,  such  persons  are  not  entitled 
to  an  injnuctioo  to  restrain  the  municipal  officers  from  enforc- 
ing a  subsequent  ordinance  requiring  all  boats  arriving  in  port 
to  land  at  a  public  landing  kept  by  the  town  unless  permission 
be  obtained  to  land  elsewhere.  And  equitable  relief  is  prop- 
erly refused  in  such  case  upon  the  ground  that  such  an  exercise 
of  authority  npon  the  part  of  the  municipality  is  not  subject 
to  revision  or  control  by  the  writ  of  injunction.* 

§  1246.  A  court  of  equity  will  not  interfere  by  injunction 
with  the  exercise  of  the  legislative  power  vested  by  law  in  in- 
ferior municipal  bodies,  such  as  the  authority  of  the  common 
council  of  a  city  over  public  improvements  in  the  city.  It  will 
not,  therefore,  enjoin  such  c>ouncil  from  the  passage  of  an  ordi- 
nance seeking  to  repeal  a  prior  ordinance  authorizing  the  erec- 
tion of  gas  works,  and  their  operation  by  plaintiffs  for  a  given 
term  of  years,  since  this  would  be  an  interference  by  the  judi- 
cial with  the  legislative  power  of  the  government,  the  act  of 
the  council  in  such  case  being  legislative  in  its  nature.  And 
the  fact  that  the  ordinance  which  it  is  sought  to  repeal  is 
claimed  to  be  a  contract  giving  an  exclusive  franchise  to  plain- 
tiffs does  not  warrant  an  injunction  in  such  case  against  the 
legislative  act  of  the  council.* 

§  1247.  In  determining  the  right  to  preventive  relief  against 
the  enforcement  of  municipal  ordinances,  a  distinction  has  been 
drawn  between  cases  where  the  municipal  authorities  are  acting 
within  the  limits  of  the  powers  conferred  upon  them  by  law, 
and  cases  where  they  are  guilty  of  a  plain  departure  from  such 
powers.  And  while,  in  the  former  class  of  cases,  equity  will 
not  interfere  with  the  exercise  of  a  public  or  political  power 
vested  in  the  officers  of  a  city  government,  in  the  latter  class 
relief  may  be  allowed.  And  where  the  authorities  of  a  city, 
acting  from  fraudulent  and  malicious  motives,  attempt  to  enforce 
a  City  ordinance  whereby  it  is  sought  to  appropriate  to  the 

'  Brown  «.  Trustees  of  Gatletis-         '  Des  Moines  Gas  Co.  v.  City  of 
burg,  11  Bosh,  485.  Des  Moines,  44  Iowa,  505. 
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public  use  for  a  street  so  much  of  one  side  of  the  street  as  will 
deprive  the  adjacent  owners  of  any  sidewalk,  an  injunction 
may  properly  be  allowed/  So  it  has  been  held  that  the  com- 
mon council  of  a  city  may  be  enjoined  from  enforcing  an  il- 
legal ordinance  or  order  for  the  vacation  of  a  street,  which  has 
been  made  without  the  necessary  consent  of  the  requisite  num- 
ber of  property  holders.*  And  it  is  held  that  proceedings  by  a 
municipal  corporation  under  an  ordinance  which  is  entirely  void 
may  be  restrained.* 

§  1248.  Equity  will  not  lend  its  aid  to  enforce  by  injunction 
the  by-laws  or  ordinances  of  a  municipal  coiporation,  restrain- 
ing a  certain  act,  unless  the  act  is  shown  to  be  a  nuisance  per  Be.* 
And  where  a  body  of  commissioners,  as  a  board  of  health,  ap- 
pointed by  the  executive  power  of  the  state,  and  having  no  au- 
thority for  exercising  the  powers  of  local  legislation,  attempt 
by  an  ordinance  to  abate  as  a  nuisance  that  which  is  not  a  nui- 
sance at  common  law,  their  proceedings  may  be  properly  en- 
joined.' 

§  1249.  Courts  of  equity  have  no  jurisdiction,  independent 
of  statute,  to  enjoin  at  the  suit  of  citizens  the  proceedings  of 
county  officers  because  of  the  illegality  of  the  act  creating  such 
county,  when  no  question  of  private  right  is  involved;  since 
the  state  itself  is  the  only  party  to  institute  proceedings  to  test 
the  franchise  of  a  municipality,  the  appropriate  remedy  for 
that  purpose  being  by  proceedings  in  qtio  wa/rra/rUo,  And 
where  a  court  of  equity  powers  has  nevertheless  entertained 
jurisdiction  and  enjoined  county  officers  from  exercising  their 
functions  upon  the  ground  of  the  invalidity  of  the  law  creating 
the  county,  it  may  be  prevented  by  the  writ  of  prohibition 
from  proceeding  with  the  cause.* 


» Carter  v.  City  of  Chicago,  57  lU. 
288. 

*  Spiegel  0.  Gansberg,  44  Ind.  418. 
'  Mayor  v.  Radecke,  49  Md.  217. 

*  Mayor  v.  Thome,  7  Pai>e,  261 ; 
Tillage  of  St.  Johns  v.  McFarlan,  33 
Mich.  72.  In  Mayor  v.  lliome,  an 
injunction  was  dissolved,  which  had 
been  granted  at  the  instance  of  a 


city  against  certain  parties  for  viola- 
tion of  an  ordinance  prohibiting  tha 
manufacture  of  pressed  haj. 

*  Schuster  9.  Metropolitan  Board 
of  Health,  49  Barb.  450. 

<  Henry  v,  Steele,  28  Ark.  455. 
But  in  Pennsylvania  it  has  been  held 
that  where  two  different  bodies  were 
attempting,  under  claim  of  right,  to 
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§  12507  A  court  of  equity  has  no  jurisdiction  to  interfere 
in  disputes  concerning  municipal  elections;  and  when  a  court 
has  assumed  jurisdiction  in  such  a  case  and  has  enjoined  a 
board  of  municipal  officers,  such  as  the  common  council  of  a 
city,  from  canvassing  the  returns  of  a  municipal  election, 
which  is  made  their  duty  by  law,  such  injunction  will  be  re- 
garded as  absolutely  void  for  want  of  jurisdiction  over  the  sub- 
ject matter.*  Nor  will  a  court  of  equity  restrain  municipal 
officers  from  holding  an  election  merely  because  of  the  disor- 
der  and  confusion  which  it  is  feared  would  result  from  two 
contending  bodies  claiming  to  be  entitled  to  the  government 
of  a  city,  the  appropriate  remedy  in  such  case  being  by  pro- 
ceedings in  quo  warranto,* 

§  1251.  It  not  unfrequently  happens  that  municipal  officers 
who  are  empowered  by  law  to  construct  works  of  public  im- 
provement, such  as  public  buildings,  roads  and  bridges,  are  re- 
stricted by  the  terms  of  their  charter,  or  by  other  controlling 
legislation,  to  the  letting  of  contracts  for  such  works  only 
to  the  lowest  responsible  bidder,  after  due  advertisement,  as  re- 
quired by  law.  And  the  rule  may  be  regarded  as  well  settled 
that  in  all  cases  where  the  power  to  let  such  contracts  is  de- 
pendent upon  conditions  and  restrictions  of  this  nature,  a  dis- 
r^rd  of,  or  failure  to  comply  with  the  necessary  conditions 
constitutes  sufficient  ground  tor  relief  by  injunction  against 
the  construction  of  the  proposed  improvement,  or  awarding 
a  contract  therefor.  In  such  cases,  a  distinction  is  properly 
drawn  between  the  exercise  of  an  unquestioned  power  over  the 
subject  matter,  within  whose  limits  the  discretion  of  munici- 
pal bodies  will  not  be  interfered  with,  and  an  absence  or  ex- 
cess of  power  rendering  the  action  of  the  municipality  void.* 


act  a»  the  common  oonncil  of  a  ciiy, 
a  preliminary  injunction  might  be 
granted,  apon  the  ground  that  the 
acts  in  question  were  contrary  to 
law  and  prejudicial  to  the  interests 
of  the  community,  and  because  no 
Adequate  remedy  could  be  had  at 
law.  Kerr  v.  Tiego,  47  Pa.  St. 
29a 


'Dickeyt^.  Reed,  78111.261. 

'  Holmes  v,  Oldham,  1  Hughes,  76. 

•  Schumm  r.  Seymour,  9  C.  E. 
Green,  143;  Commissioners  of  Benton 
Go.  V.  Templeton,  51  Ind.  266;  Foll- 
mer  v.  Nuckolls  Co.  6  Neb.  204. 
And  in  Commissioners  of  Benton  Co. 
r.  Templeton,  51  Ind.  266,  the  court, 
Biddie,  C.  J.,  say,  p.  269:    ''  While 
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Wliere,  therefore,  municipal  officers  are  required  by  law  to  let 
contracts  for  the  construction  of  roads  or  bridges  to  the  lowest 
competent  bidder,  they  may  be  enjoined  from   constructing 
sucli  works  without  first  advertising  for  bids  and  letting  tlie 
contract  to  the  lowest  bidder  accordingly.*    And  where  tlie 
charter  of  a  municipal  corporation  prohibits  the  making  of 
contracts  for  works  of  public  improvement,  except  after  public 
advertisement  of  the  specifications  and  proposals  lor  the  work  in 
question,  a  disregard  of  this  requirement  of  the  charter  in 
awarding  a  contract  for  such  work  affords  sufficient  ground  for 
an  injunction  at  the  suit  of  tax  payers,  since  in  such  case  the 
municipal  authorities  are  proceeding  in  excess  of  their  powers, 
and  their  contract  is,  therefore,  utterly  void.*    It  is  also  held, 
in  such  case,  that  the  inaction  and  silence  of  complainants  in 
permitting  the  work  to  go  on  and  receiving  its  benefits  will 
not  debar  them  from  the  desired  relief,  the  case  being  one  of 
an  illegal  assumption  of  power  upon  the  part  of  the  corporate 
authorities,  and  not  a  case  in  which  they  are  the  representatives 
of  the  property  owners,  acting  within  the  terms  of  a  delegated 
power.*    So  when  a  board  of  county  commissioners  are  em- 
powered by  law  to  let  contracts  for  public  buildings  only  to 
the  lowest  bidder  after  advertisement,  and  only  at  the  time  fixed 
by  such  advertisement,  they  may  be  enjoined  from  letting  such 
a  contract  at  a  subsequent  date  without  a  new  advertisement.^ 
§  1252.    Where,   however,  the  charter  of  a  city  requires 
contracts  for  street  improvements  to  be  let  to  the  lowest  bidder, 
and  the  municipal  officers  advertise  for  proposals  for  such  work, 
but  only  let  the  contract  for  a  portion  of  the  work  specified 
and  for  which  bids  are  received,  and  subsequently  contract 
with  the  lowest  bidder  for  the  residue  of  the  work,  equity  will 

it  is  quite  true  that  the  administra-  none  without  or  a^^nst  it.*' 

tive  discretion  of  the  board  in  the  >  Follmer  v.  Nuckolls  Co.   6  Neb. 

business  affairs  of  the  county  can  204. 

not  be  reviewed  by  a  court,  yet  when  *Schumm  v.  Seymour,  9  C.    E. 

the  board  undertake  to  do  an  act  Green,  143. 

unauthorized  by  law,  a  court  will  *Id. 

enjoin  them,  and  this  is  the  proper  ^Commissioners  of  Benton  Co.  p. 

remedy.    Boards  have  an  adminis-  Templeton,  51  Ind.  266. 

trative  discretion  within  the  law,  bat 


CHAP.  XXI.]  MTJiaCIPAL  CORPORATIONS.  826 

not  enjoin  the  collection  of  an  assessment  levied  for  the  pay- 
ment of  the  work,  becanse  no  new  bids  were  received  for  the 
second  contract,  bat  wiU  treat  it  as  a  continuation  of  the 
original/  And  when  a  board  of  municipal  ofScers  are  entrusted 
with  unlimited  discretion  in  awarding  contracts  for  public 
works,  and  are  not  required  to  award  them  to  the  lowest  bidder, 
when  they  have  advertised  for  contracts  and  have  used  their 
best  judgment  and  discretion  in  the  matter,  they  will  not  be 
enjoined  by  the  lowest  bidder  from  contracting  with  a  higher 
bidder.* 

§  1253.     While,  as  has  already  been  shown,  courts  of  equity 
do  not  interfere  with  the  discretion  and  judgment  of  municipal 
bodies  in  matters  properly  resting  in  their  decision,  yet  when 
a  plain  and  imperative  duty  is  imposed  upon  them  by  law,  of 
a  purely  ministerial  nature,  such  as  the  selection  of  a  newspaper 
for  publishing  a  delinquent  tax  list,  a  disregard  of  such  duty 
affords  ground  for  an  injunction,  in  behalf  of  a  tax  payer, 
to  restrain  the  unauthorized  publication  of  such  list.'     But 
when  a  particular  newspaper  has  been  designated  by  the  com- 
mon council  of  a  city  for  the  publication  of  the  official  proceed- 
ings of  the  council  and  city  authorities,  the  publication  of 
snch  matter  being  legal  and  proper  in  itself,  the  paper  so  des- 
ignated will  not  be  enjoined  from  such  publication  by  another 
newspaper  claiming  to  be  entitled  thereto.    And  the  relief  is 
denied  in  such  case  upon  the  ground  that,  even  if  the  city 
authorities  are  acting  in  violation  of  their  charter  in  authorizing 
^uch  publication  in  the  paper  designated,  yet  that  paper,  having 
no  privity  with  complainant,  will  not  be  enjoined  from  the 
pnblication  at  the  suit  of  the  latter.* 

§  1254.  The  question  of  the  power  of  equity  to  prevent  by 
injunction  the  enlargement  of  the  territorial  limits  of  a  munici- 
jml  corporation  by  the  annexation  of  adjacent  territory,  would 
seem  to  be  dependent  upon  the  existence  of  a  power  in  the 

'  Breyoort  v.  Detroit,  24  Mich.  S22.  nona  Co.  23  Minn.  404. 

'Clereland  F.  A.  T.  Company  v,  ^German  Printing  &  Publishing 

Board  of  Fiie   CommiasionerB,  55  Company  v.  Illinoie  Staats  Zeitong 

Barb.  288.  Company,  55  111.  127. 

'  Sinclair  0.  Commissioners  of  Wi« 
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municipality  to  make  such  enlargement,  as  well  as  the  propei 
exercise  of  such  power.     And  where  under  the  laws  of  the  state 
a  board  of  county  commissioners  are  authorized  upon  the  ap- 
plication of  the  common  council  of  a  city  to  annex  contiguous 
territory  to  tlie  city,  such  legislation  being  constitutional  and 
the  proceedings  being  found  regular,  a  court  of  equity  will  not 
enjoin  the  annexation  upon  the  application  of  a  property  holder 
affected  thereby.*     Where,  however,  the  proceedings  of  a  mu- 
nicipal corporation  in  the  annexation  of  adjacent  territory  to 
the  municipality  are  in  excess  of  the  corporate  power  and  au- 
thority, they  may  be  enjoined  at  the  .suit  of  a  citizen  and  tax 
payer  whose  taxes  would  be  increased  by  the  proposed  action/ 
So  when  the  proceedings  by  a  board  of  municipal  oflScers  for 
annexing  contiguous  territory  to  a  city  are  wholly  void,  by 
reason  of  non-compliance  with  the  statute  conferring  their 
jurisdiction,  taxes  assessed  by  the  city  upon  the  land  thus  an- 
nexed may  be  enjoined.*    And  where  under  the  law  conferrino^ 
their  authority  such  officers  have  no  power  to  annex  a  portion 
of  the  property  petitioned  for,  and  are  only  authorized  to  grant 
the  prayer  of  the  petition  as  a  whole,  the  annexation  of  a  part 
will  be  treated  as  void,  and  the  collection  of  taxes  levied  by 
the  city  upon  the  part  so  annexed  may  be  enjoined.*     But  a 
creditor  of  a  county  is  not  entitled  to  an  injunction  to  prevent 
a  proposed  change  in  the  boundary  line  of  the  county,  made 
under  an  act  of  legislature  which  is  constitutional,  merely  be- 
cause by  detaching  a  part  of  the  county  the  security  for  his 
debt  will  be  altered  or  impaired.* 

§  1255.  A  municipal  corporation  will  not  be  enjoined  from 
entering  into  a  contract  within  the  scope  of  its  authority  and 
the  purposes  for  which  it  was  created,  in  the  absence  of  any 
legal  enactment  restricting  it  from  making  such  contract,  and 
when  there  is  no  charge  of  fraud  or  improper  conduct  against 
the  municipal  authorities.*    And  since  equity  has  no  super- 

^  Stilz  0.  aty  of  Indianapolis,  55  58  Ind.  480. 

Ind.  515.  ^Gity  of  Pern  v.  Bearss,  55  Ind. 

<  Pittsburg's  Appeal,  79   Pa.  St.  576. 

817.  •  Moore  v.  Ballard,  69  N.  C.  21. 

'  Windman  v.  City  of  Yincennes,  *  Pallman  v.  Mayor,  54  Barb.  169, 
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risory  power  over  municipal  corporations,  or  over  the  acts  and 
proceedings  of  their  officers,  it  will  not  interfere  by  injunction 
with  the  action  of  the  municipality  in  matters  of  contract  when 
it  is  not  shown  that  the  rights  of  the  citizen  seeking  the  relief 
have  been  either  injured  or  menaced  in  a  matter  falling  under 
some  recognized  head  of  equitable  jurisdiction.  It  will  not, 
therefore,  at  the  suit  of  a  citizen  and  tax  payer,  restrain  the 
authorities  of  a  city  from  making  a  contract  for  street  improve- 
ments, or  from  giving  drafts  in  payment  of  such  work,  when 
plaintiff's  premises  have  not  been  interfered  with,  and  when 
no  assessment  has  been  made  or  tax  levied  to  meet  such  pay- 
ments.* Equity  may,  however,  enjoin  a  threatened  abuse  of 
corporate  powers  upon  the  part  of  municipal  officers,  in  the 
execution  or  performance  of  a  contract  about  to  be  made  by 
tliem  in  behalf  of  the  corporation,  in  contravention  of  the  laws 
by  which  it  is  governed.* 

§  1256.  It  may  be  asserted  as  a  general  rule  that  the  ques- 
tions of  right  involved  must  be  clearly  and  definitely  settled 
before  equity  will  interl'ere  with  the  action  of  municipal 
bodies;  and  where  the  purpose  of  an  injunction  is  to  restrain  cer- 
tain action  of  the  common  council  of  a  city,  but  the  right  in 
issne  is  so  indefinite  as  to  be  a  perpetual  source  of  dispute,  and 
the  rights  of  the  corporation  would  probably  be  disastrously 
affected  by  the  injunction,  it  will  not  be  granted.*  So  when 
municipal  officers,  claiming  to  act  under  legal  authority,  assert 
the  right  to  perform  a  particular  duty  in  connection  with  mu- 
uicipai  affairs,  the  only  question  presented  by  the  bill  seeking 
to  enjoin  them  being  the  legal  question  of  their  authority,  and 
no  irreparable  injury  is  shown  to  result  from  their  assertion  of 
authority,  atx  injunction  will  be  denied,  and  the  parties  ag- 
grieved will  be  left  to  determine  the  question  of  authority  by 
proceedings  in  quo  warranto^  So,  too,  when  an  injunction  is 
Bought  to  restrain  defendants  from  interfering  with  the  teach- 

rerersing  8.  C.  49  Barb.  57.    And  '  Cincinnati  S.    R.    Company  4». 

'  see  Morria  p.  Mayor,  10  C.  £.  Green,  Smith,  29  Ohio  St.  291. 

8i5.  '  Municipality  No.  1  v.  Municipal- 

» Phelps  r.  City  of  Watertown,  61  ity  No.  2,  12  La.  49. 

Barb.  121.  ^  Brown  v.  Reding,  50  K.  H.  386. 


828  INJUNCTIONS.  [chap. 

ing  of  a  public  school  by  a  person  alleged  to  have  been  properly 
employed  for  that  purpose,  but  the  controversy  involves  a  de- 
termination as  to  who  are  officers  of  the  district  legally  author- 
ized and  empowered  to  act,  equity  will  decline  to  interfere, 
the  question  of  title  to  office  being  properly  determinable  in  a 
court  of  law.'  And  when  it  is  sought  to  enjoin  the  erection  of 
public  buildings  by  a  municipal  corporation,  bat  the  effect  of 
the  injunction  would  be  to  arrest  a  great  public  work  after  a 
large  expenditure  of  money,  equity  will  not  interfere  unless  in 
a  clear  case  of  abuse  of  authority  by  defen.lants.* 

§  1257.  An  injunction  is  the  appropriate  remedy  to  pre- 
vent the  removal  by  county  officers  of  their  offices  and 
records,  pending  the  determination  of  a  litigation  concerning 
the  removal  of  the  county  seat,  provided  such  suit  is  prosecut- 
ed with  reasonable  diligence.  And  in  such  case  the  fact  that 
a  majority  of  the  votes  cast  at  an  election  called  to  determine 
the  question  of  such  removal  were  in  the  negative,  affords 
ground  for  the  injunction.*  But  a  board  of  county  commis- 
sioners will  not  be  enjoined  from  re-locating  a  county  seat 
under  legal  authority  conferred  upon  them  for  that  purpose, 
because  of  frauds  alleged  to  have  been  practiced  upon  them  in 
their  proceedings,  when  such  grounds  could  have  been  con- 
tested before  final  judgment  in  the  proceeding  for  removal ; 
especially  when  a  long  and  unreasonable  delay  has  occurred 
before  the  application  for  an  injunction.*  And  when  a  board 
of  county  commissioners  are  empowered  by  law  with  exclusive 
authority  to  receive  petitions  for  the  removal  of  the  county 
seat,  and  to  order  an  election  upon  the  question  of  removal, 
and  acting  within  the  jurisdiction  thus  conferred  they  have 
received  l^uch  a  petition,  passed  upon  its  sufficiency,  and 
ordered  the  election,  no  objection  being  interposed  to  their 
action  until  after  such  election  in  which  complainants  partici* 
pated,  the  removal  of  the  county  offices  to  the  new  location 
will  not  be  enjoined  because  of  insufficiencies  in  the  petition 

>  District  Township  v.  Barrett,  47  *  Shaw  0.  Hill,  67  HI.  455. 

Iowa,  110.  *  Markle  v.  Board  of  CoznouBsion- 

*  Wheeler  v.  Rice,  83  Pa.  St  2S2.       era,  55  Ind.  185. 


wn 


CEIAP.  XXI.]  MIJNICIPiX  OORPOBATIONS.  829 

for  re-location.*  And  where  the  power  to  pass  upon  and  deter- 
mine the  question  of  removal  of  a  county  seat  is  conferred  by 
law  upon  a  particular  tribunal,  as  a  county  court,  a  court  of 
equity  will  not  review  the  action  of  such  tribunal  upon  the 
question  of  removal,  and  will  not  enjoin  the  commissioners 
which  it  has  appointed  for  that  purpose  from  making  the  re- 
moval.* 

§  1258.     Upon  similar  principles,  it  is  held  that  where  a 
board  of  county  commissioners  have  jurisdiction  over  the  re- 
moval and  re-location  of  a  county  seat,  and  have  properly  ac- 
quired jurisdiction  of  an  application  for  such  removal,  the  pre- 
sumption in  equity  will  be  in  favor  of  the  regularity  of  their 
proceedings;  and  although  their  action  may  be  erroneous  or 
irregular,  it  can  not  be  attacked  in  a  collateral  proceeding,  such 
as  a  bill  to  enjoin.*    And  when  a  county  board  of  supervisors, 
pursuant  to  statute,  have  submitted  to  a  vote  of  the  people  the 
question  of  a  removal  of  the  county  seat,  the  board  acting  as 
a  f[uasi  judicial  tribunal  to  determine  preliminary  questions, 
such  as    the  sufficiency  of  a  petition  of  citizens  to  submit 
the  question  of  removal  to  a  vote,  their  decision  will  be  deemed 
conclusive  when  collaterally  attacked,  and  will  not  be  reviewed 
in  equity  upon  an  application  to  enjoin  such  removal.     In 
other  words,   the  board  having  jurisdiction   over  the  subject 
matter,  equity  will  not  review  their  proceedings  because  of  al- 
leged irregularities  or  errors  which  might  have  been  corrected 
at  law,  nor  will  it,  because  of  such  errors  or  irregularities,  en- 
join the  proposed  action.*    And  it  has  been  held  that  a  citi- 
zen and  tax  payer,  as  such,  has  not  sufficient  interest  to  main- 
tain a  bill  to  enjoin  a  county  officer  from  removing  his  office, 
pending  a  controversy  as  to  the  proper  location  of  the  county 
seat,  when  he  fails  to  show  some  special  or  private  interest  in 
the  subject  matter,  and  when  he  does  not  sustain  the  relation 
of  a  public  officer  prosecuting  for  the  benefit  of  the  public* 

1  EUifl  V.  Earl,  7  Neb.  881.  *  Bennett    v.  Hetherington,     41 

'Sanders  i^.  Metcalf,  1  Tenn.  Ch.  Iowa,  14*2. 

419.  '  McMillen  v,  Bntler,  15  Ean.  62. 

'Commissioneni    of  Clay   Co.   r.  It  has  l>een  held   in  Kansas,    thut 

Markle.  46  Ind.  96.  where,  upon   proceedings    in  man- 
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§  1259.  Equity  may  interfere  by  injunction  to  prevent  an 
abuse  of  their  trust  by  municipal  oflBcers,  in  making  an  un- 
authorized  application  to  parliament  for  the  passage  of  a  bill 
concerning  municipal  affairs.  And  wljere  such  officers  are 
proceeding  to  have  a  bill  introduced  in  such  matter,  in  disre- 
gard of  the  requirements  of  their  act  of  incorporation,  it  is 
proper  upon  a  bill  by  tax  payers  to  restrain  them  from  causing 
the  application  to  be  made  in  their  corporate  capacity,  and 
from  defraying  its  expenses  out  of  the  corporate  funds.*  So 
an  injunction  has  been  allowed  to  restrain  a  board  of  munici- 
pal officers  from  an  application  to  parliament  in  disregard  of 
a  covenant  which  would  be  virtually  annulled  and  rendered 
useless  by  the  proposed  legislation.* 

§  1260.  Acquiescence  by  a  tax  payer  in  the  construction  of 
a  work  of  public  benefit,  coupled  with  a  failure  to  avail  him- 
self of  a  remedy  provided  by  law  for  redress,  will  operate  as 
an  estoppel  when  he  seeks  the  extraordinary  aid  of  equity  by 
injunction.  Municipal  officers  will  not,  therefore,  be  enjoined 
from  paying  for  a  work  of  public  improvement  upon  the 
ground  of  the  invalidity  of  the  contract  under  which  the  work 
has  been  performed,  when  the  contractor  has  been  permitted 
to  go  on  under  such  contract  and  complete  the  work,  expend- 
ing a  large  sum  of  money  in  so  doing,  and  when  the  work 
has  been  accepted  and  thrown  open  to  the  public,  and  com- 
plainant, having  a  plain  and  adequate  remedy  at  law  by  appeal 
from  the  action  of  the  municipal  officers,  has  failed  to  avail 
himself  of  such  remedy.* 

§  1261.  Equity  is  averse  to  interference  by  injunction  with 
the  formation  of  local  governments  or  municipalities  in  ac- 


damoB,  county  officers  have  been  or- 
dered to  remove  their  offices  to  a  new 
location  of  the  county  seat,  which  has 
heen  selected  hy  a  vote  of  the  people, 
but  a  subsequent  vote  results  in  the 
location  at  another  place,  the  execu- 
tion of  the  former  judgment  of  re- 
moval may  be  enjoined.  Scott  9. 
i  aulen,  15  Kan.  162. 


^  Attorney  Greneral  v.  Commis- 
sioners of  Kingstown,  I.  R.  7  £q.  88^). 
See  also  Attorney  General  v.  Mayor 
of  Waterford,  I.  R.  9  Eq.  522;  So- 
licitor General  v.  Lord  Mayor  of 
Dublin,  1  L.  R.  Ir.  Ch.  D.  166. 

•  Telford  v.  Metropolitan  Board  of 
Works,  L.  R.  13  Eq.  574. 

»  Clark  p.  Dayton,  6  Neb.  192. 
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cordance  with  law.      And  where  proceedings  are  being  had 
under  the  laws  of  a  state  for  the  incorporation  of  a  village, 
property  owners  within  the  proposed  village  limits  will  not  be 
permitted  to  enjoin  such  organization  because  tlie  territory  in 
question  does  not  contain  the  requisite  population,  or  because 
complainants  would  thereby  be  subjected  to  burdens  of  local 
government  largely  disproportionate  to  the  benefits  accruing 
therefrom,  or  upon  the  ground  of  informality  in  the  proceed- 
ings.*    Nor  will  the  relief  be  allowed  in  such  case  upon  the 
application  of  the  attorney  general,  in  behalf  of  the  people  of 
the  state.*    And  a  bill  for  an  injunction  can  not  be  maintained 
to  have  declared  null  and  void  proceedings  for  the  incorpora- 
tion of  a  village  under  an  act  of  legislature  for  the  incorpora- 
tion of  villages,  the  appropriate  remedy  in  such  a  case  being  by 
proceedings  in  the  liiSLtnre  of  sl  quo  warra7ito.*    And  in  con. 
formity  with  the  general  doctrine  that  courts  of  equity  will  not 
revise  the  action  of  municipal  bodies,  or  correct  their  errors, 
in  matters  resting  within  their  jurisdiction  and  authority,  an 
injunction  will  not  be  granted  to  restrain  the  organization  of 
a  school  district  which  is  being  made  by  the  proper  municipal 
authorities  under  a  power  conferred  upon  them  by  law  for  that 
purpose,  where  the  gravamen  of  the  bill  is  that  the  officers 
have  acted  upon  illegal  and  improper  evidence  upon  the  hear- 
ing of  the  application  for  the  formation  of  such  new  district.* 
§  1262.    An  injunction  may  be  granted  to  restrain  a  munic- 
ipal corporation  from  incurring  debts  in  excess  of  the  maxi- 
mnm  fixed  by  the  constitution  of  the  state  as  the  limit  to 
municipal  indebtedness,  upon  a  bill  by  a  citizen  and  tax  payer 
of  the  municipality.*     Where,  however,  an   injunction  was 
granted  against  a  city  to  restrain  it  from  increasing  its  indebt- 
edness by  contract  beyond  the  legal  limit  for  works  of  mu- 
nicipal improvement,  a  delay  of  several  months  after  the 

'Stephens  v,  Minnerly,  6  Thomp.  84  Til.  626.    See,  as  to  the  right  to 

&  C.  818.  exvioin  a  county  from  contracting  an 

'  Id.  indebtedness  in  excess  of  the  amount 

'People  0.  Clark,  TON.  Y.  518.  allowed  by  law  in  Indiana,  Miller  v. 

*  Lane  o.  Morrill,  51  N.  H.  422.  Board   of  Commissioners,    66   Ind. 

. '  City  of  Springfield  «.  Edwards,  162. 
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making  of  the  contracts  in  seeking  relief  was  held  to  constitute 
sufficient  ground  for  dissolving  the  injunction.* 

§  1263.  Where  a  particular  fund  is  to  be  apportioned  to  all 
the  public  schools  in  a  township  for  their  support,  but  it  is  be- 
ing wrongfully  appropriated  for  the  support  of  one  school  to 
the  exclusion  of  others,  a  citizen  and  tax  payer  of  the  township 
is  entitled  to  an  injunction  to  prevent  such  improper  applica- 
tion of  the  fund.*  And  it  would  seem  that  an  injunction  is 
the  appropriate  remedy,  in  behalf  of  the  taxable  inhabitants  of 
a  school  district,  to  restrain  the  township  treasurer  from  pay- 
ing out  money  for  the  erection  of  a  school-house  at  a  place 
other  than  that  authorized  by  law.*  And  where  municipal 
oflScers  are  enjoined  from  the  performance  of  an  official  act, 
such  as  the  removal  of  a  school-house,  upon  the  ground  of  a 
want  of  authority,  if  the  answer  fails  to  show  a  clear  right  to 
the  performance  of  the  act  in  question  the  injunction  should 
be  continued  to  the  hearing.* 

§  1264.  A  receiver  appointed  over  certain  property  who  is 
entitled  to  its  possession,  holding  and  renting  it  for  the  benefit 
of  all  parties  interested  in  the  litigation,  may  maintain  an  ac- 
tion for  an  injunction  against  the  authorities  of  a  municipal 
corporation  who  interfere  with  his  possession,  and  attempt  to 
collect  the  rents  of  the  property  in  question.* 

§  1265.  Where  a  statute  prohibits  any  theatrical  or  dra- 
matic entertainment  in  a  city  unless  duly  licensed  by  the 
mayor,  and  provides  for  the  granting  of  an  injunction  to  re- 
strain the  opening  of  any  such  entertainment  until  a  license 
shall  have  been  obtained,  the  right  to  an  injunction  under  the 
statute  is  not  affected  or  impaired  by  a  subsequent  statute 
which  makes  the  giving  of  such  performance  upon  Sunday  a 
misdemeanor,  and  punishes  it  accordingly.* 

§  1266.  The  fact  that  a  board  of  municipal  officers  are  pro- 
seeding  in  the  exercise  of  certain  arbitrary  powers  conferred 

^  Collings  V.  City  of  Camden,  12  *  Grant  v.  City  of  Dayenport,  18 

C.  E.  Green,  293.  Iowa,  179. 

*  Maloy  9.  Madget,  47  Ind.  241.  •  Society  v.  Diers,  60  Barb.  152; 
»  Marble  v.  McKenney,  60  Me.  332.  S.  C,  10  Ab.  Pr.  N.  S,  216. 

*  Trotter  v.  Pannley,  89  Iowa,  203, 
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upon  them  by  law,  without  leaving  to  the  person  affected  by 
their  proceedings  the  right  of  appeal  allowed  him  by  law,  has 
been  held  to  constitute  snfScient  gronnd  for  enjoining  their 
action.' 

§  1267.  Where  thecharter  of  a  city  provides  that  its  solicitor 
shall  represent  it  in  all  suits  in  which  it«  property  or  rights 
are  involved,  an  injunction  will  not  be  allowed  for  the  purpose 
of  preventing  the  common  council  of  the  city  from  employing 
another  attorney  in  its  suits,  the  remedy  by  injunction  not 
being  regarded  as  appropriate  to  such  a  case.' 

§  1268.  The  holder  of  a  county  order  is  treated  as  a  mere 
general  creditor  of  the  county,  and  as  such  he  can  not,  before 
judgment  on  such  order  and  the  return  of  an  execution  nulla 
bonOy  enjoin  the  county  from  the  exercise  of  its  general  right 
to  manage  and  dispose  of  its  property.*  But  the  Iiolder  of  a 
city  bond  may  restrain  the  city  council  from  issuing  bonds, 
nnder  an  act  of  legislature  in  violation  of  the  act  under  which 
the  first  bonds  were  issued,  the  former  act  providing  that  the 
city  should  thereafter  issue  no  bonds  except  for  the  payment  ofc 
its  indebtedness.  Such  a  provision  in  the  original  act  be- 
comes a  part  of  the  contract,  and  its  violation  by  the  city  may 
be  properly  enjoined.*  But  a  court  of  equity  will  not  interfere 
in  behalf  of  a  county  to  enjoin  the  payment  of  a  debt  which 
has  the  sanction  of  moral  obligation.* 

§  1269.  A  misappropriation  or  wrongful  use  of  corporate 
property  is  a  fraud  upon  the  rights  of  corporators,  and  may  be 
prevented  by  the  aid  of  equity,  where  courts  of  law  are  power- 
less to  grant  the  necessary  relief.  Thus,  the  use  of  a  school- 
house  by  the  inhabitants  of  a  school  district  for  religious  pur- 


'  Tinkler  v.  Board  of  Works,  1 
Gif.  412. 

*  Eugg  V.  aty  of  Camden,  29  N. 
J.  Eq.  (2  Stew.)  6. 

'Montagne  v.  Horton,  12  Wis.  599. 
And  it  is  held  in  this  cane  that  the 
code  of  procedure  has  not  enlarged 
the  former  jurisdiction  of  courts  of 
eqnify  to  grant  iigunctionB  restrain- 
i&ff  the  proceedings  of  subordinate 
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tribunals,  or  the  ofiBcial  acts  of  pub- 
lic officers,  except  in  the  case  of  tem- 
porary injunctions  pendente  Zi'to, 
which  may  be  granted  under  the 
code,  whether  the  action  be  legal  or 
equitable. 

^  Smith  V.  Appletofi,  19  Wis.  468. 

*  County  Commissioners  v.  Hunt,  5 
Ohio  St.  488. 
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poses,  against  the  wishes  of  any  tax  payer  of  the  district,  is  an 
improper  nse  of  the  corporate  property,  although  the  district 
may  have  voted  to  permit  snch  use.  And  in  such  case  any 
tax  payer  of  the  district  is  entitled  to  an  injunction,  although 
the  injury  sustained  hy  him  in  person  be  slight,  since  he  can 
have  no  adequate  remedy  at  law.'  So  the  use  of  a  school-house 
for  other  than  school  purposes  may  be  enjoined,  even  thougli 
the  directors  of  the  district  and  a  majority  of  its  tax  payers 
and  electors  consent  to  such  use.  And  in  such  case  a  single 
resident  and  tax  payer  of  the  district,  whose  children  attend 
school  therein,  and  whose  books  are  injured  and  destroyed  by 
such  improper  use  of  the  school-house  has  a  sufficient  interest 
to  maintain  the  bill  for  an  injunction.' 


II.    Municipal  Improvements. 

§  1270.  Dificretion  of  municipal  bodies  not  interfered  with. 

1271.  Proceedings  in  excess  of  municipal  powers  eqjoined. 

1272.  Interference  with  private  property  enjoined. 

1273.  The  same  ;  property  owners  not  enjoined. 

1274.  Illustrations  of  the  general  doctrine. . 

1275.  Misappropnation  of  land  dedicated  to  public  use. 

1276.  Opening  streets  over  lands  of  state;  construction  of  additional 

street  railway. 

1277.  Police  power;  closing  street  by  land  owner. 

1278.  Cnstruction  of  sewers. 

1279.  Grading  public  streets. 

1280.  Raising  approach  to  bridge. 

1281.  Contract  for  paving  street 

§  1270.  The  general  principle  already  .stated  denying 
relief  by  injunction  against  the  action  of  municipal  bodies 
in  matters  properly  resting  within  their  jurisdiction,  in  the 
absence  of  fraud,  applies  with  especial  force  to  cases  where 
the  relief  is  sought  against  the  construction  by  municipal  cor- 

>  Scofield    9.  Eighth  School  Dis-      School  District,  15  Kan.  2>9. 
trict,  27  Conn.  499.    See,  also,  Kurd         *  Spencer   9«  School  District,    15 
V.  Waters,  48  Ind.  148;  Spencer  v.      Ran.  259. 
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porations   of  works  of  public  improvement,  such  as  streets, 

bridges,  sewers  and  other  like  works  pertaining  to  municipal 

government.     And    whenever     such     matters    have     been 

entrusted  by  law  to  the  judgment  and  discretion  of  municipal 

officers  or  boards,  equity  will  not  revise  or  control  the  exercise 

of  their  discretion,  or  interfere  with  their  action  in  the  absence 

of  fraud,  and  while  they  continue  to  act  within  the  scop3  of 

the  powers  conferred  upon  them   by  law.*    Thus,  where  the 

common  council  of   a  city  are  made  by  law  judges  of  the 

necessity  for  a  work  of  public  improvement,  such  as  a  street, 

and  have  contracted  therefor,  the  work  and  the  contract  being 

within  the  scope    of  their  powers,  in    the  absence  of   any 

evidence  of  fraud  equity  will  not  interfere  by  injunction  in 

behalf  of  property  owners  to  restrain  the  execution  of  the 

contract.*    And  where  the  authorities  of   a  city  are  fully 

empowered  to  alter  and  change  the  grade  of  streets,  equity  will 

not  enjoin  them   from  proceeding  to  make  such  change,  if 

they  are  acting  within  the  scope  of  their  authority.*    So  when 

the  authorities  of  a  city  are  made  the  judges  of  the  necessity 

for  extending  a  street,  or  for  the  construction  of  a  bridge  as  a 

continuation  of  a  street,  equity  will  not  review  their  judgment 

or  conclusions  upon  a  bill  to  enjoin  such  proposed  action,  in 

the  absence  of  any  allegations  of  fraud.*    Nor  will  a  court  of 

equity  interfere  by  injunction  with  the  action  of  a  board  of 

commissioners  empowered  to  establish  and  repair  streets  and 

to  make  municipal  improvements,  when  they  are  acting  within 

the  scope  of  their  legal    authority,  however    impolitic    or 

oppressive  may  be  the  law  under  which  they  are  acting,  since 

the  remedy  for  such  grievances  must  be  sought  at  the  hands 

of  the  legislature  and  not  of  the  courts.*    And  the  removal  by 

'  Inhabitants  of  Greenville  v,  Sey-  845. 
moor,  7  C.   £.  Green,  458;  Sugar  '  Goszler  r.  Corporation  of  George- 
Refining  Company  v.  Mayor,  11  C.  town,  6  Wheat.  593. 
E.  Oreen,  247;  Morris  v.  Mayor,  10  *  Sugar     Refining    Company    v. 
C.  E.  Green,  845;  Goszler  v.  Cor-  Mayor,  11 C.  E.  Green,  247. 
potation  of  Georgetown,  6  Wheat  » Inhabitants  of  Greenville  v.  Sey- 

^-  mour,  7  C.  E.  Green,  458. 

'  Monis  V,  Mayor,  10  C.  E.  Green, 
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mnnicipal  officers  of  obstructions  fit)m  streets  being  a  neces- 
sary exercise  of  the  ordinary  police  powers  of  mnnicipal  gov- 
ernment, it  can  not  be  enjoined  as  a  trespass.' 

§  1271.  Still  having  in  view  the  question  of  power  or  jnriB- 
diction  on  the  part  of  the  mnnicipal  body  as  the  controlling 
question  in  determining  whether  preventive  relief  shall  be  al- 
lowed against  their  action,  the  rule  is  well  established  that 
when  a  municipal  corporation  is  proceeding  in  excess  of  its 
powers,  or  in  the  total  absence  of  all  power  or  jurisdiction  in 
the  premises,  to  construct  works  of  public  improvement,  which 
are  likely  to  result  in  irreparable  injury  to  property  owners,  an 
injunction  is  the  appropriate  means  of  relief.*  And  where  a 
board  of  municipal  officero,  such  as  the  trustees  of  a  town,  are 
authorized  by  law  to  make  street  improvements  upon  petition 
by  a  majority  of  the  lot  owners  resident  upon  the  street,  such 
petition  being  necessary  to  the  jurisdiction  of  the  board,  a 
court  of  equity  may  enjoin  contractors  from  proceeding  with 
such  improvements  under  an  ordinance  passed  without  the  nec- 
essary petition.'  And  it  is  proper,  in  such  case,  for  one  resi- 
dent and  tax  payer  of  the  town  to  institute  the  action  in  behalf 
of  himself  and  all  others  interested  in  the  subject  matter  of 
the  suit  and  the  relief  sought.*  So  where  city  authorities  are 
about  to  change  the  grade  of  and  to  open  a  street,  in  violation 
of  the  powers  conferred  by  their  charter  and  without  authority 
of  law,  they  may  be  enjoined  from  proceeding  at  the  suit  of  an 
adjacent  property  owner.*  So,  too,  when  public  improvements 
are  being  made  under  a  town  ordinance  which  is  illegal  and 
void  an  injunction  is  the  proper  remedy  in  behalf  of  property 
owners,  inasmuch  as  the  title  to  their  property  may  be  clouded 
by  an  apparent  lien  for  the  expense  of  such  improvements** 

'  Sheen  v.  Stotbart,  29  La.  An.  Co.  21  Ean.  419;  Same  v.  Same,  lb. 

680.  487. 

'  Armstronfir  9.  City  of  St.  Louis,  3  *Town  of  Covington  v,  Nelsont  85 

Mo.  App.  151;  Town  of  CoviDgton  Ind.  532. 

V.  Nelson,  35  Ind.  532;  Conrad  v.  ^Id. 

Smith,  32  Mich.  429;  Carter  v.  City  •Armstrong  v.  City  of  St.  Lonis,  3 
of  Chicago,  57  III.  283;  Diowiddiev.  Mo.  App.  151. 
President  of  Rushville,  37  Ind.  66;  *  Dinwiddie  v.  President  of  Bosh- 
State  V.  Commissioners  of  Marion  ville,  37  Ind.  66. 


CHAP.  XXI.]  MUNICIPAL  COBPORATIOira, 


837 


And  where  a  board  of  highway  commissioners  of  a  town,  acting 
in  excess  of  their  powers  and  without  legal  authority,  are  about 
to  construct  a  ditch  in  front  of  complainant's  premises  which 
is  likely  to  result  in  irreparable  injury,  they  may  be  restrained 
from  proceeding.*    Nor  is  complainant  estopped  from  relief 
in  such  case  by  the  fact  that  he  had  bid  for  and  received  the 
work  at  a  public  bidding,  when  his  bid  was  made  for  the  pur- 
pose of  controlling  the  work  and  holding  it  in  abeyance  until 
he  could  apply  for  an  injunction.*    And  a  municipal  corporation 
may  be  restrained  from  opening  a  new  street  and  from  collect- 
ing an  assessment  therefor  from  adjacent  lot  owners,  when  the 
proceedings  of  the  corporation  appear  to  be  regular  upon  their 
face,  but  are  in  fact  invalid,  and  when  extrinsic  evidence  is  nec- 
essary to  establish  their  invalidity.*    It  is  to  be  understood, 
however,  that  equitable  relief  in  these  cases  is  granted  only  in 
the  absence  of  an  adequate  remedy  at  law.    And  a  court  of 
equity  will  not  restrain  municipal  officers  from  tearing  up  a 
sidewalk  in  front  of  complainant's  premises  and  replacing  it 
with  a  new  one  because  of  a  want  of  authority,  when  relief  may 
be  had  at  law  by  resisting  the  enforcement  of  any  tax  or  assess- 
ment that  may  be  levied  for  payment  for  such  work.* 

§  1372.  Relief  by  injunction  may  also  be  granted  to  pre- 
vent municipal  officers  from  attempting  to  take  possession  of 
private  property  upon  the  pretense  that  it  has  been  dedicated 
as  a  public  street  by  the  owner,  when,  in  fact,  there  has  been 
no  such  dedication,  or  if  it  ever  occurred  the  easement  has  been 
lost  through  non-user  and  abandonment  by  the  city,  and  by  a 
continuous  and  adverse  possession  on  the  part  of  the  owner  of 


>  Conrad  v.  Smith,  32  Mich.  429. 

•Id. 

*  Miller  v.  Mayor  of  Mobile,  47 
Ala.  163.  And  it  is  said  in  this  case 
that  the  exceptions  to  the  doctrine  of 
non-interference  with  the  proceed- 
ings of  municipal  or  public  ofiBcers  in 
the  discharge  of  their  duties  are 
comprised  in  three  classes:  first, 
where  the  proceedings  of  the  subor- 
dinate  or   municipal  tribunal  will 


necessarily  lead  to  a  multiplicity  of 
suits;  second,  where  they  lead  in 
their  execution  to  the  commission  of 
irreparable  injury  to  the  freehold; 
third,  where  an  adverse  claim  is  as- 
serted to  the  realty  which  is  valid 
upon  its  face,  and  extrinsic  fact- 
must  bo  shown  to  establish  its  inva- 
lidity or  illegality. 

^  Brush  V.  City  of  Carbondale,  78 
I1L74. 
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tlie  fee  for  more  than  twenty  years.*      And  when  municipal  of- 
ficers threaten  the  removal  of  complainant's  buildings  upon  the 
g.  oiind  that  they  encroach  upon  a  public  street,  but  complainants 
have  been  in  uninterrupted  possession  for  more  than  twenty  years 
under  claim  of  legal  title,  it  is  proper  to  restrain  the  municipal 
authorities  from  interfering  with  the  buildings  until  the  ques- 
tion of  title  can  be  determined  at  law.*     So  the  owner  of  town 
property,  who  has  never  dedicated  it  to  the  use  of  the  public  as  a 
street,  may  restrain  the  town  from  opening  streets  through 
such  land,  without  having  taken  the  necessary  legal  steps  for 
its  condemnation.'    And  such  property  owner  may  restrain 
the  town  authorities  from  constructing  pavements  upon  his 
land  which  he  has  not  dedicated  to  the  public  use,  and  when 
the  land  has  not  been  condemned  for  such  purpose.* 

§  1278.  A  municipal  corporation  which  is  about  to  make  a 
permanent  appropriation  of  private  property  to  the  use  of  the 
public,  without  having  taken  the  requisite  steps  to  determine 
the  necessity  for  such  appropriation,  may  be  enjoined  from  so 
doing.^  So,  too,  municipal  oflScers  may  be  enjoined  from  con- 
verting private  property  to  the  uses  of  a  public  street  without 
having  made  compensation  therefor  to  the  owner  of  the  fee.' 
But  a  court  of  equity  will  not,  at  the  suit  of  a  municipal  cor- 
poration, enjoin  individual  owners  of  property,  to  be  atiected 
by  the  proposed  opening  of  a  street,  from  making  improve- 
ments and  building  thereon,  when  the  corporation  has  only 
taken  the  initiatory  steps  toward  opening  the  street,  and  the 
provisions  of  the  statute  have  not  yet  been  complied  with.'  In 
such  case  the  corporation  showing  no  vested  right,  either  legal 
or  equitable,  which  is  likely  to  be  injured  by  the  proposed 
action,  is  not  entitled  to  the  interposition  of  equity.* 

'Cityof  Peoria  f.  Johnston,  56  III.  an    ii^'anction    previously  granted 

45.  against  such  improyement,  Eaime  v. 

'  Manchester  Cotton  Milte  r.  Town  Harty,  4  Mo.  App.  357. 

of  Manchester,  25  Grat.  825.  '  Lumsden  v.  Milwaukee,  8  Wis. 

'    •  Pierpoint  r.  Town  of  Harrisville,  485. 

9  West  Va.  215.  'Folley  v.  City  of  Passaic,  11  C.  E. 

^  Boughner  v.  Town  of  Clarksburg,  Green,  216. 

15  West  Va.  394.    See  as  to  the  ef-  » New  York  r.  Mapes,  6  Johns.  Ch. 

feet  of  the  repeal  of  a  city  otdinanoe  46. 

for  the  improvement  of  a  street  apon  *  Id. 
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§  1274.     Where  a  municipal  corporation  has  complied  with 
all  the  statutory  requirements  for  the  opening  of  a  street,  its 
proceedings  will  not  be  enjoined  upon  mere  general  averments 
in  the  bill  of  complainant's  belief  of  collusive  and  partial  con- 
duct on  the  part  of  the  corporate  authorties.*  And  where  by  the 
charter  of  a  city  its  corporate  authorities  are  vested  with  exclu- 
sive control  over  the  streets,  and  they  grant  permission  to  a  rail- 
way company  to  locate  its  track  along  the  line  of  a  certain 
street,  the  owners  of  property  fronting  thereon  will  not  be  per- 
mitted to  enjoin  the  laying  of  the  track.*     But  after  a   street 
has  been  regularly  laid  out  and  opened,  of  a  specified  width, 
the  common  council  can  not  authorize  owners  of  adjoining  lots 
to  reduce  the  width,  and  may  be  restrained  from  attempting  so 
to  do.'    So,  too,  the  corporate  authorities  of  a  town  may  be  en- 
joined from  encroaching  upon  the  property  of  private  citizens, 
although  such  encroachment  is  made  under  pretense  of  pre- 
venting obstructions  to  streets  and  alleys.* 

§  1275.  The  rule  may  be  broadly  stated,  that  courts  of  equity 
have  undoubted  jurisdiction  to  interfere  by  injunction  when 
the  corporate  authorities  of  a  city 'are  taking  improper  or  il- 
legal proceedings,  under  claim  of  right,  to  do  an  act  injurious 
to  the  rights  of  citizens  and  property  holders.  Thus,  where 
land  has  been  dedicated  to  a  particular  purpose,  and  the  com- 
mon council  of  a  city  have  appropriated  it  to  another  and -an 
entirely  different  purpose,  sufficient  ground  exists  for  an  in- 
junction, at  the  suit  of  the  owners  of  lots  adjacent  to  the  street 
or  square  which  it  is  sought  to  appropriate  to  a  use  other  than 
that  for  which  it  was  originally  designed.' 

§  1276.  The  power  which  is  conferred  by  a  state  upon  a  mu- 
nicipal corporation  to  lay  out  streets  is  not  an  absolute  power 
to  be  asserted  as  against  the  state  itself,  but  is  subordinate  to 
the  sovereign  power  of  the  state  over  its  own  lands.     Such 

'ChampHn  v.  Mayor, 3  Paige,  573.  'Cooper  v.  Alden,  Harring.  Mich. 

*  Moses  r.  Pittsburgh,  Ft.  Wayne  72.    In  this  case  the  common  coun- 

k  C.  R.  Co.  21  111.  516.  cil  of  the  city  of  Detroit  had  leased  a 

'Lawi^nce  v.  Mayor,  2  Barb.  577.  portion  of  a  public  street  in  which 

^Dudley  v.  Trustees,  12  B.  Mon.  to  lay  a  railway  track. 
610. 
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corporation  may,  therefore,  be  restrained  from  laying  ont 
streets  over  lands  of  the  state  without  its  consent  being 
obtained,  since  in  delegating  to  a  municipality  the  power  to 
out  streets,  the  state  can  not  be  presumed  to  have  granted 
thority  to  do  so  against  its  own  sovereign  rights  over  its  oi^ii 
property,  without  its  consent/     So,  notwithstanding  the  gran  t 
or  dedication  by  the  state  to  a  municipal  corporation  of  tlie 
streets  and  public  squares  of  a  city,  such  grant  must  be  con- 
strued to  have  been  made  subject  to  the  right  of  eminent  do- 
main.    And  there  is  still  reserved  in  the  legislative  power  of 
the  state  the  right  to  modify  the  grant  in  future  by  imposing* 
an  additional  servitude  upon  the  streets,  as  by  granting  to  a 
corporation  the  power  to  operate  a  street  railway  over  them. 
A  court  of  equity  will  not,  therefore,  grant  an  injunction  in 
behalf  of  the  municipality  to  restrain  the  construction  of  a 
street  railway  in  a  city,  when  it  has  been  duly  authorized  hy 
act  of  legislature.* 

§  1277.  Courts  of  equity  are  averse  to  interfering  with  the 
exercise  of  the  police  powers  conferred  by  law  upon  munici- 
pal authorities,  such  as  the  power  to  keep  open  the  public 
streets  of  a  city,  and  will  not  ordinarily  grant  an  injunction 
for  this  purpose.  And  where  a  city  has  occupied  and  used  a 
strip  of  ground  for  many  years  as  a  public  street,  the  original 
proprietor  of  the  land  will  not  be  allowed  to  enjoin  the  city  au- 
thorities from  going  upon  the  land,  or  keeping  it  open  for  public 
use,  or  preventing  complainant  from  fencing  it.*  But  a  mu- 
nicipal corporation  which,  in  the  exercise  of  the  right  of  emi- 
nent domain,  has  taken  private  land  for  public  purposes,  as 
in  the  opening  of  a  public  street,  is  entitled  to  an  injunction 
to  prevent  the  closing  up  of  the  street  by  the  land  owner, 
upon  tendering  him  the  amount  of  his  damages  as  awarded  in 
the  condemnation  proceeding.^ 

§  1278.  A  municipal  corporation  may  be  restrained  at  the 
suit  of  private  land  owners  from  laying  a  sewer  through  prop- 

* 

>  Mayor  of  Atlanta  v.  The  Central  '  City  of  Chicago  9.  Wright,  69 

R.  Co.  53  Ga.  120.  HI.  818.     * 

« Savannah  A  Thunderbolt  R.  Co.  ^  Jersey   City   9*    Fitzpatrick,    8 

«.  The  Mayor,  45  Ga.  602.  Stew.  97. 
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crty  claimed  by  complainants  as  their  own  private  property, 
when  the  authority  of  the  corporation  is  limited  to  laying 
sewers  in  the  public  streets.*  But  a  property  owner  in  a  city 
can  not  enjoin  the  construction  of  a  sewer  because  of  omis- 
sions and  irregularities  in  the  proceedings  of  the  city  au- 
thorities in  opening  the  streets,  the  proper  remedy  being  at 
law  by  the  writ  of  certiorari.*  Nor  in  such  case  will  the  relief 
be  granted  because  the  contract  entered  into  by  the  city  with 
the  builders  of  the  sewer  is  defective  in  form  or  in  the  parties 
thereto.'  And  when  complainants  have  knowingly  permitted 
a  city  to  take  possession  of  their  land  and  to  expend  a  large 
amount  of  public  funds  in  preparing  it  for  use  as  a  public 
highway,  and  have  encouraged  such  expenditure  of  money  by 
their  inaction,  they  will  not  be  allowed  to  enjoin  the  city  from 
the  construction  of  a  sewer  over  the  land  in  question.* 

§  1279.  A  court  of  equity  will  not  enjoin  municipal  officers 
from  grading  and  improving  certain  land  lying  within  a  town 
as  public  streets,  upon  the  application  of  one  claiming  to  be 
the  owner  of  such  land,  but  who  fails  to  show  any  title  to  the 
premises,  a  mere  naked  possession  being  insufficient  to  warrant 
the  relief  in  such  case.* 

§  1280.  In  conformity  with  the  general  doctrine  denying 
equitable  interference  with  matters  resting  in  the  discretion  of 
municipal  officers,  it  is  held  that  where  the  common  council 
of  a  city  are  invested  with  the  power  of  building  bridges  in 
the  city,  which  includes  of  necessity  the  power  of  making  such 
approaches  thereto  as  are  necessary  for  their  convenient  use, 
the  whole  matter  resting  in  their  sound  discretion,  they  will 
not  be  enjoined  at  the  suit  of  an  adjacent  lot  owner,  owning 
the  fee  to  the  center  of  the  street,  from  raising  the  grade  of  the 
street  for  the  purpose  of  making  a  suitable  approach  to  the 
bridge.* 

§  1281.    Where  the  proper  authorities  of  a  city  have  en- 

■  Clark  V.  City  of  Providenoe,  10     £q.  (2  Stew.)  206. 

R.  1. 437.  '  Gleason  v,  Jefferson,  78  HI.  d99. 

*  Kekey  v.  Ejnff,  d2  Batfo.  410.  *  Gray  v.  City  of  Brooklyn,  7  Hun, 

■  Id.  632. 
^Tr^hagen  9«  Mayor,  29  K.  J. 
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tered  into  a  contract  for  the  paving  of  a  public  street,  the  con- 
tract itself  being  proper  and  within  the  power  of  the  city, 
equity  will  not,  at  the  suit  of  a  property  owner  upon  the  street 
in  question,  enjoin  the  contractor  from  proceeding  in  violation 
and  disregard  of  his  contract' 


III.    Municipal-Aid  Subsceiphons. 

§  1282.  The  general  doctrine  stated;  unconstitutional  donation  enjoined. 

1283.  Illegal  and  unauthorized  donation  enjoined. 

1284.  Statutory  conditions  must  be  complied  with;  preliminary  vote. 

1285.  Court  must  determine  question  of  election. 

1286.  Holding  of  election  not  eigoined. 

1287.  Aliens  allowed  relief. 

1288.  When  injunction  refused. 

1289.  When  issue  or  delivery  of  railway-aid  bonds  enjoined. 

1290.  The  same. 

1291.  Change  in  nature  of  railway  enterprise  grouncl  for  injunction. 

1292.  Subscriptions  contingent  upon  others. 

1293.  Distinction  between  municipal  donation  and  subscription  to  stock 

of  railway. 

1294.  Injunction  against  state  treasurer. 

1295.  Bonds  actually  issued. 

1296.  Proceeds  of  tax  in  hands  of  ofiScial  custodian. 

1297.  Parties. 

§  1282.  A  branch  of  the  law  of  injanctions  of  modern  or- 
igin, and  one  which  seems  to  have  been  unknown  to  the  English 
Court  of  Chancery,  is  that  which  pertains  to  the  jurisdiction  as 
exercised  in  restraint  of  an  improper  donation  of  public  funds 
by  municipal  corporations,  in  aid  of  the  construction  of  rail- 
roads and  other  public  or  qtuisi  public  enterprises  of  a  like  na- 
ture. These  donations  usually  take  the  form  of  a  subscription 
to  the  capital  stock  of  the  railroad  or  other  undertaking,  or  of 
an  absolute  donation  of  public  funds  or  bonds  of  the  municipal- 
ity in  furtherance  of  the  enterprise  to  which  its  aid  is  pledged. 
But  in  whatever  manner  a  municipal  corporation  seeks  to  divert 
its  funds  or  its  credit  from  strictly  municipal  purposes,  a  care- 

>  McCafferiy  v.  McCabe,  4  Ab.  Pr.  57;  S.  0. 13  How.  Pr.  275. 
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fill  scrutiny  is  exercised  by  the  courts  over  such  donations  of 
municipal    aid,  and  municipalities  are  held  to  a  strict  adher- 
ence to  the  power  under  which  the  donation  or  subscription 
is  authorized,  and  a  departure  therefrom  affords  frequent  occa- 
sion for  resort  to  the  extraordinary  aid  of  equity  by  injunction.* 
And  it  may  be  affirmed  as  a  general  and  well-established  rulcj 
of  universal  application,  that  unless  such  municipal  subscrip- 
tions are  authorized  and  sanctioned  by  a  valid  and  constitution- 
al expression  of  the  legislative  will  and  the  legislative  power, 
property  owners  and  tax  payers  are  entitled  to  the  aid  of  an 
injunction  to  restrain  the  municipality  from  such  unautliorized 
diversion  of  its  money  or  its  credit*     Indeed,  the  right  of  a 
citizen  and  tax  payer  to  maintain  an  action  to  enjoin  the  cor- 
porate authorities  of  a  town  from  issuing  its  bonds  without  au- 
thority of  law,  may  now  be  regarded  as  too  well  established  to 
admit  of  question.*    And  an  injunction  will  be  granted  at  the 
suit  of  citizens  and  tax  payers,  to  prevent  the  issuing  of  mu- 
nicipal bonds  in  aid  of  a  subscription  to  a  railway  which  is 
made  in  disregard  of  the  constitution  of  the  state.*    So  mu- 
nicipal authorities  will  be  enjoined  from  issuing  bonds  in  pay- 
ment of  a  subscription  to  the  capital  stock  of  a  railway,  and 
trjin  levying  and  collecting  taxes  for  the  payment  of  such 
bonds,  when  a  constitutional  provision  requiring  such  sub- 
£cription  to  be  submitted  to  a  vote  of  the  people  has  been  en- 


'For  a  discussion  of  the  principles 
by  which  the  conrts  are  governed  in 
^^anting  iigDnctions  against  taxes 
levied  in  furtherance  of  municipal- 
aid  Bohscriptions,  see  Chapter  VIII, 
Subdivision  Y,  Municipal- Aid  Taxes. 
*  Allen  t.  Inhabitants  of  Jay,  60 
Me.  124;  list  v.  City  of  Wheeling,  7 
West  Va.  501;  State  v.  Saline  Go. 
CooTt,  51  Mo.  860;  Foster  v,  Ken- 
osha,   12  Wis.  616;  Flack  v.  Hughes, 

67  Ul.  384;  Chestnutwood  t^.  Hood, 

68  ni.  132;  Supervisors  of  Livings- 
ton Co.  V.  Weider,  64  lU.  427;  Mar- 
ahaU  9.  SUlimaa,  61  UL  218;  Camp- 


bell V.  Paris  &  D.  R.  Co.  71  Tl.  611; 
Supervisors  of  Jackson  Co.  r.  Brush, 
77  111.  69;  Allison  v.  Ixuisville,  fl. 
C.  &  W.  R.  Co.  9  Bush,  247;  Com- 
missioners of  Delaware  Co.  v.  McClin- 
tock,  61  Ind.  825;  Gulf  R.  Co. 
t'.  Commissioners  of  Miami  Co.  12 
Kan.  230;  Curtenius  «.  Hoyfc,  37 
Mich.  583;  McPike  v.  Pen,  51  Mo. 
63. 

•Chestnutwood  v.  Hood,  68  111. 
132. 

^  List  V.  City  of  Wheeling,  7  West 
Va.  501, 
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tirely  disregarded.*  And  the  taxable  inhabitants  of  a  to^^n 
may  enjoin  the  town  authorities  from  issuing  or  negotiating 
its  bonds  in  aid  of  a  private  enterprise,  to  which  the  town  has 
loaned  its  credit  under  a  statute  which  is  held  to  be  oncon- 
stitutional.' 

§  1283.  The  illustrations  of  the  general  doctrine  which 
have  been  mentioned  in  the  preceding  section  are  cases  where 
the  municipal  subscription  or  donation  was  made  indisregard 
of  some  constitutional  restriction  embodied  in  the  organic  law 
of  the  state.  But,  although  the  attempted  donation  of  the  ma- 
nicipal  funds  or  municipal  credit  may  contravene  no  provision 
of  the  constitution,  yet  if  it  has  not  the  sanction  of  legislative 
authority  it  will  be  treated  as  void,  and  may  be  enjoined  in 
behalf  of  a  tax  payer  seeking  the  relief.*  Thus,  where  a  board 
of  county  commissioners  have  voted  an  issue  of  county  bonds 
in  aid  of  the  construction  of  a  railway,  without  authority  of 
law,  there  being  no  legislation  authorizing  such  appropriation, 
the  issuing  of  the  bonds  will  be  enjoined/  So  the  issuing  of 
township  bonds  in  aid  of  a  railway  corporation  will  be  enjoined 
when  the  town  authorities  have  no  power  or  legal  authority  to 
make  such  subscription,  or  to  issue  the  bbnds.*  And  in  such  a  case 
it  is  sufficient  to  aver  in  the  bill  upon  information  and  belief  that 
the  railway  company  will  soon  demand  of  the  town  supervisor 
the  bonds  in  question,  and  that  there  is  danger  that  the  bonds 
will  be  issued  unless  the  injunction  is  granted.*  So  an  indi- 
vidual citizen  and  tax  payer,  resident  within  the  township,  and 
having  property  therein  subject  to  taxation,  may  maintain  a 
bill  to  enjoin  the  township  officers  from  issuing  railway-aid 
bonds  of  the  town  which  are  illegal  and  invalid.*  Nor  is  the 
relief  confined  to  tax  payers  and  citizens,  but  it  may  also  be 
extended  in  aid  of  the  municipality  itself.    And  where  public 

>  State  V,  Saline  Co.  Court,  51  Mo.  Miami  Co.  12  Kan.  280. 

850.  ^  CommiBsionerB  of  Delaware  Co. 

'  Allen  p.  Inhabitants  of  Jay,  60  9.  Mcaintock,  51  Ind.  825. 

Me.  124.  ■  Campbell  v.  Paria  &  D.  R.  Co.  71 

*  Commissionen  of  Delaware  Co.  111.  611. 

.  V,  McClintock,  51  Ind.  325;  Camp-  *  Id, 

bell  t'.  Paris  &  D.  R.  Co.  71  111.  611;  «  Curtenius  v.  Hoyt,  87  Mich.  583b 
Gulf  B.  Co«  V,  CommiasionerB   of 
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ofScers  have  in  their  hands  funds  of  a  county  which  they  are 
about  to  pay  over  to  a  railway  company  in  payment  of  interest 
upon  bonds  of  the  county  issued  in  aid  of  the  railway  without 
authority  of  law,  and  which  are  void  in  the  hands  of  the  hold- 
ere,  equity  may  enjoin  such  payment  in  an  action  brought  by 
the  board  of  county  commissiouisrs  for  that  purpose.* 

§  1284.    It  is  also  to  be  observed  that,  although  there  may 
be  a  valid  and  constitutional  expression  of  the  legislative  will, 
authorizing  a  municipality  to  lend  its  credit  or  to  donate  its 
funds  or  obligations  in  aid  of  other  than  municipal  enter- 
prises, the  courts  require  a  strict  adherence  to  the  terms  and 
conditions  under  which  the  power  is  conferred.     And  when, 
as  is  usually  the  case,  the  statute  conferring  the  power  requires 
the  question  of  its  exercise  to  be  first  submitted  to  a  vote  of 
the  electors,  who  are  to  determine  whether  the  municipality 
shall  lend  its  aid  or  issue  its  obligations  in  aid  of  a  railway  or 
other  enterprise  of  like  nature,  a  failuvs  to  comply  with  the 
conditions  thus  imposed,  either    by  entirely  omitting  such 
election,  or  by  a  substantial  departure  from   the  statute  as 
regards  the  time  and  notice  of  the  election,  will  warrant  relief 
by  injunction.*     A  court  of  equity  will  therefore  entertain 
jurisdiction  in  behalf  of  a  tax  payer  of  a  municipality,  to 
restrain  it  from  issuing  its  bonds  in  aid  of  a  subscription  to  a 
railway  company  without  the  necessary  vote  of  the  electors 
anthorizing  such  issue.*    So  when  the  statute  authorizing  sub- 
scriptions by  a  city  in  aid  of  a  railroad  provides  that   such 
sabscription  shall  not  take  effect  until  an  ordinance  specifying 
the  time,  terms  and  conditions  of  the  bonds  to  be  issued  shall 
be  first  submitted  for  approval  to  a  vote  of  the  people,  the 


'  Gulf  R.  Go.  9.  Commissionera  of 
Miami  Co.  12  Ean.  2S0.  As  to  the 
exisfcence  of  a  defense  to  municipal- 
aid  bonds,  coapled  with  the  risk 
of  losing  evidence,  and  apprehen- 
noDs  of  a  multiplicity  of  suits  as 
gronnds  for  eigoining  actions  upon 
80ch  bonds,  see  Town  of  Springport 
V.  Teotonia  Savings  Bank^  75  N.  Y. 
397. 


'  Bronenberg  v.  Commissioners  of 
Madison  Co.  41  Ind.  502;  Finney  v. 
Lamb,  54  Ind.  1;  McPike  v.  Pen,  51 
Mo.  63;  Wright  v.  Bishop,  88  111. 
802;  Hodgman  9.  Chicago  &  St.  P. 
B.  Co.  20  Minn.  48;  Goedgen  v.  Su- 
pervisors, 2  Bisselly  328;  Union  Pa- 
cific R.  Co.  V,  Lincoln  Co.  3  Dill.  300. 

«  Wright  V.  Bishop,  88  111,  302. 
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authority  to  issue  the  bonds  being  dependent  upon  the  vot^, 
a  failure  to  comply  with  the  statute  in  that  regard   affords 
ground  for  an  injunction  at  the  suit  of  an  individual  property 
owner  and  tax  payer.*     And  a  board  of  county  supervisors  will 
be  enjoined  from  issuing  bonds  of  the  county  in  aid  of  a  sub- 
scription to  a  railway,  when  they  have  failed  to  comply  with. 
the  conditions  of  the  statute  as  to  giving  notice  and   holdings 
an  election  upon  the  question  of  such  subscription.*     So  where 
a  statute  authorizing  the  issue  of  municipal  bonds  for  the 
construction    of   public   buildings    requires    the     debt    thus 
created  to  be  paid  in  ten  years,  but  the  vote  as  submitted  to 
the  people  and  adopted  is  for.  payment  of  the  bonds  in  twenty- 
years,  such  a  substantial  departure  from  the  requirements  of 
the  law  will  justify  relief  by  injunction  against  issuing  the 
bonds.*    So  also  when  a  board  of  countv  commissioners  are 
authorized  by  law  to  issue  bonds  for  such  purposes  as   the 
erection  of  public  buildings,  the  interest  on  such  bonds  to  be 
paid  annually,  if  they  are  proceeding  to  issue  the  bonds  with 
interest  payable  semi-annually  their  action  will  be  regarded  as 
illegal  and  void,  and  may  be  enjoined  at  the  suit  of  a  citizen 
and  tax  payer/     And    when   the  relief  is  sought  upon  the 
ground  that  the  election  submitting  the  question  to  the  popu- 
lar vote  was  illegal,  it  is  proper  to  entertain  the  application 
before  the  issuing  of  the  bonds  as  well  as  afterward.* 

§  1285.  Since  courts  of  equity  thus  interfere  by  injunction 
to  prevent  the  issuing  of  municipal-aid  obligations  because  of 
non-compliance  with  the  law  requiring  an  election,  it  follows 
of  necessity  that  they  must  extend  the  jurisdiction  to  the  point 
of  investigating  and  determining  the  validity  of  the  election 
under  which  the  proposed  action  is  had.  It  is  accordingly 
held,  upon  a  bill  by  tax  payers  to  restrain  the  issuing  of  county 
bonds  in  aid  of  a  subscription  to  a  railway,  upon  the  ground 
of  the  illegality  of  the  election  under  which  the  bonds  are 

>  Hodgrman  v.  Chicago  &  8t  P.  R.  Co.  3  Dill.  300. 

Co.  20  Minn.  48.  ^  English  v.  Smock,  34  Ind.  115. 

*  Goedgen  v.  Sapervisors,  2  Bis-  '  Winston  t'.   Tennessee  &  P.  R. 
sell,  328.  Co.  1  Baxter,  60. 

*  Union  Pacific  R.  Co.  v,  Lincoln 


CHAP.  XXI.]  MTJinCIPAIi  OOKPORATIONS.  84? 

issued,  that  the  oonrt  has  jurisdiction  to  investigate  and  pass 
npon  the  validity  of  such  election.  And  in  such  case,  the 
jurisdiction  is  exercised,  not  with  a  view  to  contesting  the 
election,  but  for  the  purpose  of  as<iertaining  whether  the  con- 
tract  of  subscription  has  been  duly  authorized  in  accordance 
with  law.*  Where,  however,  the  statute  authorizing  the  sub- 
scription upon  the  consent  of  a  certain  proportion  of  tax  payers 
makes  the  written  consent  of  the  tax  payers,  verified  by  afiSr 
davit  of  the  town  assessors,  evidence  of  the  required  conditions, 
a  court  of  equity  will  not,  upon  an  application  for  an  injunc- 
tion against  the  issuing  of  the  bonds,  go  beliind  such  evidence 
or  examine  into  the  question  of  whether  the  requisite  consent 
was  actually  obtained." 

§  1286.  It  is  to  be  borne  in  mind,  however,  that  the  juris- 
diction as  exercised  upon  the  grounds  under  discussion  does 
not  extend  to  enjoining  the  election  to  determine  the  ques- 
tion of  lending  municipal  aid,  when  such  election  is  duly  held 
in  accordance  with  the  statute.  And  where  a  board  of  muni- 
cipal officere  are  authorized  by  law  to  call  an  election  upon  tlie 
question  of  voting  a  subscription  in  aid  of  a  railway,  and  tlie 
election  is  called  in  accordance  with  the  requirements  of  the 
Btatnte,  a  court  of  equity  has  no  power  to  enjoin  the  holding 
of  such  election.  And  the  court  having  no  jurisdiction  in  such 
case,  its  writ  of  injunction,  if  granted,  will  be  held  absolutely 
▼oid,  and  defendants  are  not  guilty  of  a  contempt  in  refusing 
to  regard  or  obey  it* 

§  1287.  The  preventive  relief  which  is  afforded  by  courts 
of  equity  through  the  process  of  injunction  against  the  un- 
anthorized  issuing  of  municipal-aid  bonds  is  not  limited  to 
cases  where  the  jurisdiction  is  invoked  for  the  protection  of 
resident  citizens  and  tax  payers,  but  is  granted  as  well  in  be- 
half of  aliens  having  property  subject  to  municipal  taxation  in 
payment  of  such  bonds.  And  in  the  case  of  aliens  seeking  the 
relief,  the  jurisdiction  may  be  exercised  by  the  United  States 
Circuit  Court  for  the  given  district,  when  the  amount  of  taxes 

>  Winston  v.  Tennessee  k  P.  B.         'Walton  v,  Develinjr.  61  111.201; 
Co.  1  Baxter,  60.  Darut  v.  The  People,  62  111.  3C6. 

'Pieice  V.  Wright,  6  Lans.  806. 
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that  would  be  required  of  complainants  on  account  of  such 
illegal  an.d  unauthorized  bonds  exceeds  the  sum  of  five  hundred 
dollars.* 

§  1288.  Where  railroad-aid  bonds  are  subscribed  and  issued 
by  a  municipality  under  a  statute  which  is  not  in  conflict  with 
the  constitution,  and  the  conditions  of  the  act  have  been  com- 
plied with  and  the  bonds  have  been  issued  and  have  passed  in- 
to the  hands  of  bona  fide  holders  for  value«  equity  will  not 
enjoin  the  municipal  authorities  from  raising  the  necessary 
fonds  by  taxation  for  the  payment  of  interest  upon  such  bonds.* 
And  when  the  law  authorizing  the  submission  of  the  question 
to  a  popular  vote  has  been  complied  with  in  all  essential  par- 
ticulars, and  the  bonds  have  been  voted,  a  court  of  equity  will 
not  enjoin  their  issue  because  certain  conditions  have  been  im- 
posed upon  the  railway  company  which  is  to  receive  the  aid, 
when  such  conditions  are  reasonable  in  themselves  and  for  the 
manifest  interest  of  the  county  voting  the  bonds.*  Kor  will 
town  officers  be  restrained  from  issuing  bonds  of  the  town  in 
aid  of  a  subscription  to  a  railway  company,  when  it  is  not  pos- 
itively averred  that  the  defendants  are  such  officers.*  And  a 
tax  payer  who  has  himself  participated  in  issuing  municipal- 
aid  bonds  is  estopped  from  enjoining  the  collection  of  a  tax 
for  their  payment* 

§  1289.  An  injunction  is  the  appropriate  remedy  to  prevent 
the  execution  and  delivery  by  municipal  officers  of  negotiable 
bonds  of  the  municipality,  when  it  is  shown  that  such  officers 
are  about  to  execute  and  put  the  bonds  in  circulation  in  dis- 
regard of  the  authority  conferred  upon  them  by  law,  or  in 
violation  of  the  trust  reposed  in  them  as  municipal  officers. 
In  such  cases  the  relief  is  proper,  not  only  to  give  efiect  ta 
the  safeguards  and  restraints  imposed  by  the  constitution  of 
the  state  or  by  legislative  enactments,  but  also  to  enforce  the 
terms  and  conditions  prescribed  by  the  voters  of  the  mu- 
nicipality.   Thus,  where  town  officers  are  empowered  to  issue 

• 

'  Gk)edgen  p.  Saperrison,  2Bi88ell,         *  Union  Pacific  R.  Co.  v.  Merrick 

S28.  Co.  8  Dill  358. 

*  Cumines  9.  Sapenrison,  63  Barb.         ^  Pierce  v.  Wright,  6  lAns.  806. 
e87.  *  Toung  p.  Campbell,  75  N.  Y.  525. 
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railway-aid  bonds  upon  snch  terms  and  conditions  as  may  be 
agreed  upon  between  the  town  and  the  railway  company,  and 
one  of  the  conditions  thus  imposed  is  that  the  bonds  shall  be 
.delivered  upon  the  construction  of  the  railway  track  between 
certain  points,  but  the  company,  instead  of  building  its  own 
line,  adopts  and  leases  the  line  of  another  company  for  a  part  of 
the  distance,  such  non-compliance  with  the  require^  conditions 
affords  ground  for  enjoining  the  delivery  of  the  bonds.'     And 
when  a  railway  company  fails  to  comply  with  the  conditions 
upon  which  municipal  bonds  have  been  voted,  the  right  to  tlie 
bonds  being  dependent  upon  such  conditions,  the  delivery  of 
the  bonds  may  be  prevented  by  injunction.*    So  when  bonds 
of  a  county  are  voted  in  aid  of  a  subscription   to  the  capital 
stock  of  a  railway  company,  and  it  is  the  duty  of  the  coanty 
officers  to  determine  as  to  the  performance  by  the  company 
of  the  conditions  precedent  to  the  delivery  of  the  bonds,  but 
without  legal  authority  such  officers  place  the  bonds  in  the 
hands  of  trustees,  with  directions  to  deliver  to   the  railway 
company  when  satisfied  of   the  performance  of  such  condi- 
tions, the  trustees  may  be  restrained  from  making  any  dis- 
position of  the  bonds  other  than  to  surrender  them  back  to 
the  proper  county  authorities.' 

§  1290.  It  is  also  held  that  where  town  officers  are  about  to 
deliver  to  a  railway  company  the  bonds  of  the  town,  issued  in 
aid  of  the  railway,  and  are  proceeding  in  violation  of  the  con- 
ditions of  subscription,  they  may  be  perpetually  enjoined,  on 
the  ground  that  if  the  bonds  should  be  negotiated  the  town 
might  be  embarrassed  in  defending  against  them  at  law.*  But 
a  tax  payer  of  a  town  which  has  issued  bonds  in  aid  of  a  rail- 
way can  not  enjoin  the  transfer  or  delivery  of  the  bonds 
to  the  officers  of  the  company  on  the  ground  that  they  were 
not  legally  elected,  they  being  officers  de  facto  of  the  com- 
pany.' 

1  LawBon   0.  Schnellen,   33  Wis.  ^  Danville  0.  Montpelier  R.  Co.  43 

288.  Vt  144. 

•  Wagner  v,  Meoty,  69  Mo.  150.  •  SauerheringtJ.  Iron  Ridge  R.  Co. 

'  Supervisors  of   Jackson  Co.   v.  25  Wis.  447. 
Broflh,  77  111.  59. 
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§  1291.     A  fundamental  change  in  the  nature  and  character 
of  the  enterprise  contemplated  by  a  railway  company,  to  which 
municipal  corporations  have  subscribed  and  lent  their  aid,  is 
also  treated  as  sufficient  ground  for  extending  relief  by  injunc- 
tion, the  subscriber  to  the  capital  stock  being  released  by  such 
change  from  the  obligation  to  pay  his  subscription,  when  he 
has  not  consented  to  the  change.     And  the  procuring  of  the 
franchise  of  another  railroad  running  at  right  angles  with  the 
former,  and  its  construction  and  operation  by  the  former  road 
are  held  to  constitute  such  a  change  as  to  warrant  a  court  of 
equity  in  enjoining  the  officers  of  a  municipal  corporation  from 
completing  their  subscription  and  issuing  bonds  to  the  railway- 
company.' 

§  1292.  Upon  a  bill  by  citizens  and  tax  payers  to  enjoin 
the  authorities  of  a  town  from  subscribing  to  the  capital  stock 
of  a  railway  company,  when  the  contract  of  subscription  made 
by  the  defendant  town  is  by  its  terms  contingent  upon  like 
subscriptions  being  made  by  other  towns,  the  court  will  not 
consider  the  validity  of  the  subscriptions  of  such  other  towns 
when  it  is  not  shown  that  the  bonds  are  to  be  executed  or  de- 
livered upon  any  other  terms  or  conditions  than  as  specified  in 
the  agreement  entered  into  with  the  railway  company.  Nor 
will  the  injunction  be  granted  in  such  case  upon  the  ground 
that  the  subscription  by  the  town  authorities  should  precede 
the  vote  of  the  electors  upon  the  issuing  of  the  bonds,  when  the 
statute  authorizing  the  subscription  does  not  expressly  declare 
such  intent,  and  when  such  a  construction  does  not  result  by 
necessary  implication.* 

§  1293.  In  Wisconsin  a  distinction  is  taken  between  cases 
of  municipal  subscriptions  to  the  capital  stock  of  railway  com- 
panies, in  aid  of  which  taxes  may  be  properly  levied,  and  mu- 
nicipal donations  in  aid  of  railways  where  the  county  or  mu- 
nicipality does  not  subscribe  to  the  stock,  and  does  not  become 
a  part  owner  of  the  railway.    And  while  cases  of  the  former 

^Noesenr.  Town  of  Port  WashinfiT-         *  Phillips  v.  Town  of  Albany,  28 
.ton,  S7  Wis.  168;  Perkins  v.  Same,      Wis.  340. 
lb.  177. 


CHAP.  XXI.]  MUNICIPAL  COEPOBATIONS.  851 

class  are  upheld,  the  latter,  being  for  a  mere  donation  of  mu- 
nicipal aid  to  a  private  corporation,  are  held  not  to  be  a  legit- 
imate exercise  of  the  taxing  power.  In  conformity  with  this 
distinction,  therefore,  it  is  held  that  a  court  of  equity  may  en- 
join municipal  officers  from  issuing  the  obligations  of  the  mu- 
nicipality to  a  railway  company  as  a  mere  donation.* 

§  1294.  A  citizen  and  tax  payer  may  maintain  a  bill  in 
bdalf  of  himself  and  all  other  tax  payers  of  the  state,  to  enjoin 
a  state  treasurer  from  issuing  bonds  of  the  state  in  aid  of  a 
subscription  to  a  railway  under  an  act  of  the  legislature  held  to 
be  unconstitutional.*  Where,  however,  a  state  treasurer,  acting 
under  an  unconstitutional  law,  lias  appropriated  to  other  pur- 
poses funds  of  the  state  which  have  been  raised  by  taxation  for 
the  payment  of  interest  upon  railroad-aid  bonds,  a  holder  of 
such  bonds  can  not  enjoin  the  treasurer  from  paying  any  mon- 
eys out  of  the  treasury  until  he  has  replaced  the  amount  thus 
misappropriated.* 

§  1295.  Equity  will  not  entertain  a  bill  for  an  injunction 
to  restrain  the  issuing  of  municipal  bonds  in  aid  of  a  subscrip- 
tion to  a  railway,  when  the  bonds  have  been  actually  issued 
and  delivered  to  the  company,  since  the  proper  function  of  an 
injunction  is  to  afford  only  preventive  relief,  and  not  to  correct 
wrongs  or  injuries  which  have  already  been  committed.* 
Where,  however,  bonds  of  a  municipality  have  been  issued 
without  legal  authority  in  aid  of  a  subscription  to  the  capital 
stock  of  a  railway  company,  tax  payers  of  the  municipality, 
whose  property  the  bonds  upon  their  face  purport  to  bind,  are 
entitled  to  an  injunction  to  prevent  the  railway  company  and 
its  officers  from  selling  or  otherwise  disposing  of  the  bonds.* 

§  1296.  It  has  been  held  in  New  York,  in  the  absence  of 
any  controlling  statute,  that  a  tax  payer  can  not  maintain  a  bill 
for  an  injunction  against  the  official  custodian  of  the  proceeds 
of  a  municipal  tax  levied  by  an  official  board  in  payment  of  an 
indebtedness  against  a  municipality.     Where,  therefore,  it  was 

'  Whitiiig  V.  Sheboygan  &  Pond  •  Self  i>.  Jenkins,  71  N.  C.  578. 

da  Lac  R.  Co.  25  Wis.  167.  *  Menard  v.  Hood.  68  111.  121. 

'Galloway  v.  Jenkins,  63  N.  C.  *  Allison  v.  IiouisTille,  H.  G.  k  W. 

147.  B.  Co.  9  Bush,  247. 
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sought  to  enjoin  certain  railroad  commisBioners  of  a  town,  ap- 
pointed under  an  act  of  legislature,  from  paying  out  moneys 
received  by  them  as  the  proceeds  of  a  tax  levied  for  the  pay- 
ment of  interest  upon  bonds  of  the  town  issued  in  aid  of  a  rail- 
way, the  relief  was  refused,  upon  the  ground  that  equity  has 
no  jurisdiction  to  control  the  application  of  the  proceeds  of  a 
tax  after  collection  when  in  the  hands  of  the  proper  official 
custodian.' 

§  1297.  The  authorities  are  somewhat  conflicting  as  to 
whether,  in  an  action  to  enjoin  the  collection  of  taxes  levied  in 
aid  of  a  municipal  subscription  to  a  railway,  the  railway  com- 
pany should  be  joined  as  a  party  defendant  Upon  the  one 
hand,  it  is  held  that  where  citizens  and  tax  payers  seek  to  re- 
strain the  collection  of  municipal  taxes  levied  in  aid  of 
such  a  subscription  to  capital  stock  the  railway  company  and 
its  directors  are  not  proper  or  necessary  parties,  and  that  it  is 
error  to  admit  such  directors  as  parties  upon  their  own  petition.* 
Upon  the  other  hand,  it  is  held  that  in  an  action  to  restrain  the 
collection  of  taxes  levied  by  a  county  court  for  the  payment 
of  interest  npon  snch  bonds,  both  the  county  court  which  made 
the  subscription  and  levied  the  tax  and  the  railway  company 
to  which  the  bonds  were  issued  are  necessary  parties.'  So  it 
has  been  held  that  the  bondholders  themselves  were  proper 
parties  to  an  action  of  this  nature.^  And  upon  principle  it  is 
difficult  to  ascertain  any  satisfactory  reason  why  such  bond- 
holders should  not  be  joined  as  parties  defendant,  even  though 
the  railway  company  be  omitted,  since  their  interests  are  di- 
rectly and  seriously  jeopardized  if  the  relief  be  granted.    And 


» Kilbonme  v.  St.  John,  59  N.  Y. 
21;  Eilboume  f>.  Allyn,  7  Lans.  352; 
Kilboume  v,  St.  John  may  be 
regarded  as  embodying  the  result  of 
the  New  York  authorities  upon  the 
jurisdiction  of  equity  in  restraint  of 
taxation,  independent  of  statute. 
But  by  an  act  of  legislature  of  1872, 
provision  was  made  for  relief  in  such 
csBes,  and  the  jurisdiction  of  the 
courts  under  this  act  would  seem  to  be 


enlarged  to  the  extent  of  warranting 
relief  in  equity  to  restrain  the  un- 
authorized issue  of  municipal  bonds 
under  railway- aid  subscriptions. 
See  Avers  v,  Lawrence,  59  N.  Y.  192, 
reversing  S.  C.  63  Barb.  454;  Hnrl- 
burt  V.  Banks,  1  Ab.  New  Gas.  157. 

*  Jager  v.  Doherty,  61  Ind.  528. 

'State  V.  Sanderson,  54  Mo.  203. 

*Board  r.  Texas  &  P.  R.  W.  Co. 
46  Tex.  316. 
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where  the  bill  seeks  to  hare  the  subscription  canceled  and  the 
bonds  Borrendered  np,  the  railway  company  is  a  necessary  party 
to  the  action,  as  well  as  an  agent  of  the  county  in  whose  hands 
the  bonds  are  for  negotiation/  So  in  an  action  brought  by  tax 
payers  to  restrain  the  issuing  of  bonds  by  a  city  in  payment 
for  a  work  of  local  improvement  of  a  public  nature,  which  is 
under  the  control  andLmanagement  of  a  board  of  commissioners, 
the  city  as  such  and  the  board  entrusted  with  the  duty  of 
making  the  improvement  are  necessary  parties.' 


lY.    Paetibs. 

§  1296.  Special  iigniy  Tequisite;  tax  payers  proper  plamtiffs. 

1299.  The  rale  illusirated. 

1900.  Further  illustrations. 

1301.  limitations  upon  right  of  tax  payers  to  relief. 

1302.  Tax  payer  must  sue  in  good  faith. 

1303.  Information  by  attorney  general. 

1304.  The  same. 

130&.    Joinder  of  tax  payers  as  plaintiffs. 

1306.  Ii^unction  against  receipt  of  municipal  warranti. 

1307.  Iigunction  against  payment  of  salaries. 

§  1298.  The  question  of  the  degree  of  interest  in  the  subject 
matter  which  is  requisite  to  render  one  a  proper  party  plaintiff, 
to  institute  an  action  for  the  purpose  of  restraining  misconduct 
on  the  part  of  municipal  corporations  or  their  officers,  is  one 
of  much  practical  importance  and  deserving  of  special  atten- 
tion. In  general  it  may  be  said  that  to  warrant  the  interfer- 
enoe  of  equity  in  this  class  of  cases,  the  aggrieved  party  must 
ehow  that  some  special  and  peculiar  injury,  personal  to  him- 
self, is  likely  to  result  from  the  act  complained  of,  aside  from 
the  general  injury  to  the  public'  And  while  some  conflict  of 
authority  exists  as  to  what  cpnstitutes  such  special  injury  as 
will  warrant  a  court  of  equity  in  interfering,  the  better  doctrine 

>  State  p.  Callaway  Co.  Court,  51      Cas.  157. 
Mo.  S95.  '  Jones  v,  LitUd  Bode,  25  Ark.  801, 

*Hnrlbort  v.  BanlD,  1  Ab.  New 
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is,  that  tax  payers  of  a  municipal  corporation,  as  a  city  or 
county,  whose  burdens  of  taxation  are  increased  by  the  miB- 
appropriations  of  public  funds  by  municipal  officers  or  by 
other  official  misconduct  on  the  part  of  such  officers,  sustain 
such  special  damage  as  to    entitle  them    to  relief.'      Thus, 
the  enforcement  of  a  city  ordinance  which  is  unconstitutional 
and  void,  and  which  seeks  to  impose  a  debt  upon  the  city,  may 
be  enjoined  by  property  owners  and  tax  payers  of  the  city.* 
So  where  a  board  of  county  commissioners  are  proceeding 
without  authority  of  law  to  appropriate  county  funds  in  aid  of 
the  construction  of  a  railway,  a  tax  payer  of  the  county  has 
such  an  interest  in  the  public  funds  as  enables  him  to  main- 
tain a  bill  for  an  injunction.'    And  since  the  municipal  gov- 
ernment of  a  city  or  town  is  entrusted  with  the  control  and 


>  Mayor  v.  Gill,  81  Md.  375;  Har- 
ney f>.  IndiaDapolis  H.  Co.  32 
Ind.  244;  Uodgmtaip.  Chicagro  &  St. 
P.  R.  Co.  20  Minn.  48;  Sinclair  v. 
Commissioners  of  Winona  Co.  23 
Minn.  404;  City  of  Springfield  v. 
Edwards,  84  HI.  626;  Winston  v, 
Tennessee  &  P.  B.  Co.  1  Baxter,  60; 
Mattbis  V.  Town  of  Cameron,  62  Mo. 
504;  Pittsburg's  Appeal,  79  Pa. 
St.  817;  Warren  Co.  Agricultural 
Joint  Stock  Company  v,  Barr,  55 
Ind.  t^;  Rothrock  v,  Carr,  55  Ind. 
334;  Dent  V.  Cook,  45 Ga.  323;  Wag- 
ner v»  Meety,  69  Mo.  150.  But  see,  coh" 
tra.  Craft  v.  Jackson  Co.  5  Kan.  518. 

•Mayorr.  GiU,  31Md.  375. 

'Harney  v.  Indianapolis  R.  Co.  82 
Ind.  244.  Frazer,  C.  J.,  deliyering  the 
opinion,  says:  *'  But  it  is  contended 
that  a  tax  payer  has  no  such  interest 
in  the  funds  belonging  to  the  county 
treasury  as  will  enable  him  to  main- 
tain a  suit  to  prevent  unlawful  ap- 
propriations thereof.  We  can  not 
regard  this  question  as  open  to 
further  discussion  in  this  court.  It 
Las  been  a  common  remedy  in  this 


state,  and  has  been  sanctioned  by  re- 
peated judgments   here.    Lafayette 
V.  Cox,  5  Ind.  38;  Oliver  v,  Keightley, 
24  Ind.  514.    It  has  been  sanctioned 
elsewhere.    New  London  v.  Brain- 
ard,  22  Conn.  552.    It  is  sanctioned 
by  established  principles,  acted  upon 
and   recognized   everywhere.     The 
citizen  m^  not  be  able  to  protect 
himself  in  any  other  way.    If  this  is 
not  his  remedy,  he  has  none.    The 
money  drawn  from  him  by  taxation 
may  be  squandered  by  unlawful  do- 
nations to  forward  all  manner  of 
visionary  schemes;  other  contribu- 
tions may  be  wrung  from  him  from 
year  to  year,  and  wasted  in  the  same 
way,  in  defiance  of  laws  carefully 
framed  for  his  protection,  and  he 
would  nevertheless  be  helpless.     A 
more  proper  case  for  injunction  can 
not  be  well  conceived  than  that  in 
which  a  tax  payer  seeks  to  protect 
from  lawless  waste  a  public  fund, 
which,  when  dissipated  thus,  the  law 
will  with  strong  hand  compel  him 
to  replenish.    See  Gifford  9.  N.  J. 
R.  R.  Co.  2  Stockt.  171." 
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disposition  of  municipal  affairs  for  the  benefit  and  protection 
uf  its  citizens  and  tax  payers,  they  are  proper  parties  to  a  bill 
for  an  injunction  against  the  improper  exercise  of  municipal 
authority.* 

§  1299,     In  conformity  with  and  in  illustration  of  the  gen- 
eral doctrine  thus  stated,  it  is  held  that  any  tax  payer  of  a 
county  has  sufficient  interest  in  the  subject  matter  involved  to 
constitute  him  a  proper  party  to  institute  an  action  to  enjoin 
the  issuing  of  county  bonds  in  aid  of  an  illegal  subscription  to  a 
railway  company,  and  to  restrain  the  assessment  and  collection 
of  taxes  with  which  to  pay  tlie  principal  and  interest  of  such 
bonds.'     So  a  tax  payer  of  a  county  may  enjoin  an  illegal  ap- 
propriation of  the  county  funds  by  a  board  of  commissioners 
to  a  private  corporation.'    And  citizens  and  tax  payers  of  a 
county  may  in  like  manner  enjoin  an  illegal  and  unauthorized 
donation  of  funds  by  a  board  of  county  commissioners  in  aid 
of  the  erection  of  a  school  house.*     So  citizens  and  tax  payers 
of  a  county  may  enjoin,  until  a  final  hearing  upon  the  merits 
the  payment  of  county  bonds  alleged  to  have  been   issued 
without  legal  authority  in  aid  of  the  building  of  a  jail.' 

§  1300.  As  still  further  illustrating  the  general  doctrine 
that  tax  payers  of  a  municipal  cor})oration  are  proper  parties 
to  invoke  the  preventive  aid  of  equity  in  restraint  of  illegal 
action  on  the  part  of  the  municipality  or  its  officers,  it  is  held 
that  a  citizen  and  tax  payer  has  such  an  interest  in  the  subject 
matter  as  to  entitle  him  to  an  injunction  to  prevent  theauthor- 
ities  of  a  municipal  corporation  from  incurring  indebtedness 
in  excess  of  the  maximum  fixed  by  the  constitution  of  the  state 
as  the  limit  beyond  which  municipal  indebtedness  shall  not 
be  incurred.*  So  a  tax  payer  of  a  municipal  corporation  is  a 
proper  party  complainant  to  a  bill  for  an  injunction  against 
the  municipality  to  prevent  the  payment  of  a  judgment  al- 

1  Milhaa  v.  Sharp,  15  Barb.   193;  Stock  Ck>mpany  «.  Barr,   55  Ind.  30. 

Stoyvesant    v.    Pearsall,    lb.    244;  *  Rothrock  v.  Carr,  55  Ind.  334. 

Christopher  v.  Mayor,  13  Barb.  567.  *  Dent  p.  Cook,  45  6a.  323. 

'Winston  v,  Tennessee  &  P.  B.  Co.  *  City  of  Springfield  v.  Edwards, 

1  Baxter,  60.  84  111.  626. 

'Warren  Co.  Agxicnltural  Joint 
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leged  to  be  void,  when  snch  payment  wonld  result  in  increas- 
ing the  burdens  of  municipal  taxation.'  Arid  when  a  munici- 
pal cor] >o ration,  acting  in  excess  of  its  authority  and  power  is 
proceeding  to  carry  into  execution  the  terms  of  an  ordinance 
for  the  annexation  of  contiguous  territory  to  the  municipality, 
a  citizen  and  tax  payer,  whose  taxes  wonld  be  increased  by  tlie 
proposed  action  may  maintain  a  bill  for  relief  by  injunction." 

§  1301.     Although  the  general  doctrine  that  tax  payers  are 
proper  parties  to  invoke  equitable  relief  against  misconduct 
upon  the  part  of  municipal  authorities  is  thus  seen  to  be  well 
established,  it  is  not  to  be  understood  that  they  are  entitled  to 
maintain  an  action  in  all  cases  of  this  nature,  regardless  of 
their  personal  interest,  or  of  the  degree  of  injury  which  thej- 
may  sustain.     And  where,  under  a  general  power  in  a  city 
charter  to  establish  and  regulate  markets,  the  corporate  aa- 
thorities  of  the  city  are  about  to  remove  a  market  house,  tax 
payers,  as  such,  have  no  sufficient  ground  for  enjoining  the 
removal,  whatever  may  be  the  rights  of  adjacent  proprietors 
and  others  injuriously  affected  thereby.*    So  a  tax  payer  in  a 
city,  who  files  a  bill  in  behalf  of  himself  and  other  tax  payers 
to  enjoin  the  city  from  selling  a  public  park  or  square, is  not 
entitled  to  the  relief  when  he  has  no  land  abutting  upon  the 
square,  and  when  he  has  no  private  interest  involved  other  than 
or  different  from  the  body  of  tax  payers.* 

§  1802.  The  general  rule,  as  stated  in  the  preceding  sections* 
is  also  to  be  understood  as  limited  to  cases  where  the  action  is 
instituted  by  the  tax  payer  in  good  faith,  and  for  the  protection 
of  his  own  interest.  And  where  a  tax  payer  seeks  to  restrain  an 
alleged  waste  or  injury  to  the  property  of  a  city,  equity  will 
not  extend  him  relief  when  it  is  shown  that  the  action  is  not 
brought  in  good  faith  for  the  protection  of  his  own  interest,  but 
that  he  is  merely  a  colorable  plaintiff,  suing  in  behalf  of  other 
parties  in  interest* 

1  Matthia  v.  Town  of  Cameron,  62     563. 
Mo.  504.  *  Tifll  V.  City  of  Buffalo,  65  Barb. 

*  Pittsburg's   Appeal*  79  Pa.  St.     460. 

317.  •  Hull  9.  Ely,  2  Abb.  New  Cas.  440. 

*  Gall  V.  Cincinnati,  18  Ohio  St 
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§  1803.     Where  the  injury  which  it  is  sought  to  enjoin  is  of 
a  puhlic  nature,  relief  is  sometimes  sought  by  an  action  insti- 
tuted in  the  name  of  the  attorney  general.    And  where  under 
an  act  of  parliament  lands  are  directed  to  be  placed  and  kept 
in  proper  condition  for  purposes  of  public  recreation,  the  mu- 
nicipal authorities  having  charge  of  snch  lands  may  be  en- 
joined from  diverting    them  to  another  and  different  use 
without  authority  of  law,  upon  an  information  filed  by  the 
attorney   general.*    Where,  however,  a  tax  has  been  voted, 
levied  and  paid  by  the  electors  of  a  township  for  the  purchase 
of  lands  to  be  used  as  a  public  common,  without  objection 
from  any  source,  and  the  land  has  been  conveyed  to  the  town- 
ship upon  the  faith  of  such  proceedings,  and  a  portion  of  the 
purchase  money  has  been  paid,  there  being  no  abuse  of  corporate 
authority  and  no  excess  of  power  shown,  equity  will  not  enjoin 
the  payment  of  the  residue  of  the  purchase  money  upon  an 
information  filed  by  the  attorney  general  at  the  relation  of  a 
citizen.' 

§  1304  In  New  York  it  is  held  that  where  the  act  of  a 
municipal  corporation  which  it  is  songht  to  enjoin  injuriously 
afl^ts  the  public  at  large  or  the  entire  community  over  which 
the  corporate  jurisdiction  extends,  the  attorney  general  is  a 
necessary  party  to  the  prosecution  of  the  action;  as  in  a  case 
where  it  is  sought  to  restrain  the  authorities  of  a  city  from 
granting  a  franchise  to  lay  a  street  railway,  the  relief  being 
sought  upon  the  ground  of  excess  of  power  and  breach  of 
trust'  And  in  Missouri  it  is  held  that  the  state  may,  through 
its  public  prosecutor,  maintain  a  bill  for  an  injunction  against 
the  authorities  of  a  municipal  corporation  to  prevent  a  sub- 


'Attorney  Qeneral  «.  Mayor,  1 
Gif.d68. 

*  Attorney  General  «.  Bniiell,  81 
Mich.  25. 

'Davis  V.  Mayor,  2  Doer,  663. 
And  860  this  case  for  a  full  discus- 
non  of  the  English  and  American 
cases  npon  the  x>ower  to  institate  the 
proceedings  in  behalf  of  the  public 
or  by  the  attorney  general.    Bat  see 


People  V,  Lowber,  7  Ab.  Pr.  158, 
where  it  is  said  that,  if  it  be  con- 
ceded that  the  attorney  general  may 
bring  an  action  in  the  name  of  the 
people  to  enjoin  a  municipal  cor- 
poration, it  can  only  be  allowed  for 
the  purpose  of  preventing  a  fraudu- 
lent and  illegal  disposition  of  the 
corporate  property. 
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Bcription  to  the  capital  stock  of  a  railway  company,  when  snch 
authorities  are  proceeding  in  violation  of  the  constitution  and 
laws  of  the  state.  And  a  distinction  is  drawn  between  a  pro- 
ceeding by  injunction  against  a  public  corporation  in  such 
case,  and  a  proceeding  against  a  private  corporation  where 
quo  warranto  affords  ample  remedy  for  an  abuse  or  misuser 
of  the  corporate  franchises.  Indeed,  the  doctrine  is  asserted 
in  broad  and  general  terms,  that  the  state  may,  through  its 
public  prosecutor,  maintain  a  bill  to  enjoin  public  or  munici- 
pal corporations  from  acting  in  violation  of  the  constitution 
and  laws  of  the  state.*  In  New  York,  however,  it  is  held  that 
the  attorney  general  can  not  maintain  an  action  to  restrain 
commissioners  appointed  under  an  act  of  legislature  from 
issuing  the  bonds  of  a  town,  authorized  by  such  act,  in  pay- 
ment of  the  stock  of  a  railway  company.* 

§  1805.  As  regards  the  joinder  of  different  tax  payers  as 
parties  complainant  in  an  action  to  enjoin  municipal  officers 
from  the  commission  of  a  threatened  act,  it  is  held  that  two  or 
more  tax  payers,  having  no  unity  of  interest  except  such  as  is 
common  to  all  tax  payers  of  the  municipality,  can  not  unite  in 
maintaining  such  action,  their  property  being  owned  in  severalty 
and  their  interests  being  separate  and  distinct.' 

§  1306.  An  injunction  will  not  issue  to  prevent  a  municipal 
corporation  from  the  performance  of  its  duties,  upon  the  appli- 
cation of  a  person  without  interest  in  the  subject  matter;  and 
if,  in  such  a  case,  the  municipality  acquiesces  in  a  proceeding 
for  an  injunction,  the  persons  interested  in  the  performance  of 
the  duty  which  it  is  sought  to  enjoin  may  raise  the  objection 
of  want  of  interest  in  the  complainants.  Where,  therefore,  a 
city  is  required  by  law  to  receive  in  payment  of  licenses  and 
taxes  certain  municipal  warrants  which  it  has  issued,  a  creditor 
and  tax  payer  of  the  city  has  no  such  interest  as  to  entitle  him 
to  an  injunction,  to  prevent  the  city  from  receiving  such  war- 

^  State  V,  SaliDe  Coonty  Court,  51  such  an  action.    See,  also,  State  9. 

Mo.  350.    And  see  this  case  for  a  Calloway  Couniy  Court,  51  Mo.  395. 

full  discussion  of  the  English  and  '  People  v.  Miner,  2  Lansing,  396. 

American  cases  upon  the  right  of  *  Wood  v.  Bangs,  1  Dakota,  179. 
the  attorney  general  to   maintain 
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rante;  and  the  holders  of  the  warrants  in  sach  case,  being  the 
real  parties  in  interest,  may  object  to  the  granting  of  the  relief.^ 
§  1307.  Upon  a  bill  in  eqnitj  against  the  clerk,  auditor  and 
treasurer  of  a  city  to  enjoin  the  payment  of  salaries  to  police 
officers,  upon  the  ground  that  they  were  not  legally  appointed, 
the  city  itself  is  a  necessary  party,  and  it  is  error  to  grant  a 
perpetn&l  injunction  in  such  a  case,  witliout  joiuing  the  city  as 
a  party  to  the  action.* 

^Louisiana  National  Bank  v.  City         *Sami8  v.  King,  40  Conn.  298. 
of  New  Orleans,  27  La.  An.  446. 
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§  1808.  The  general  doctrine  stated. 

1309.  Relief  allowed  where  authority  exceeded. 

1310.  Violation  of  plain  official  duty  grround  for  relief. 

1311.  Action  of  official  boards  not  reviewed  in  equity. 

1312.  Title  to  office  not  determined  in  equity. 

1313.  The  doctrine  illustrated. 

1314.  Fees  and  emoluments  of  offioe. 

1315.  Possession  of  officers  de  facto  protected. 

1316.  Holding  elections. 

1317.  Effect  of  inj auction  upon  mandamus. 

1318.  Opening  road  across  works  of  railway. 

1319.  Creation  of  new  county. 

1820.  Excess  of  power  by  drainage  commissioners. 

1321.  Tax  payers  proper  parties. 

1322.  State  courts  will  not  ex^join  United  States  officers;  xevenae  offioerB. 
1328.  President  of  United  States  will  not  be  eigoined. 

1324.  Alterations  in  stream;  public  improYements. 

1325.  Taking  private  property;  sheriff  acting  under  process. 

1326.  Executive  and  state  officers  not  enjoined. 

1327.  Acting  under  unconstitutional  law. 

1328.  Injunction  in  aid  of  mandamus;  payinent  of  mon^. 

1329.  Board  of  medical  examiners. 

§  1808.  The  preventive  jurisdiction  of  equity  extends  to 
the  acts  of  public  officers,  and  will  be  exercised  in  behalf  of 
private  citizens  who  sustain  such  injury  at  the  hands  of  those 
claiming;  to  act  for  the  public,  as  is  not  susceptible  of  repara- 
tion in  the  ordinary  course  of  proceedings  at  law.  And  it  may 
be  stated  as  a  general  rule,  that  where  public  officers,  under 
color  and  claim  of  right,  are  proceeding  to  impair  either  public 
or  private  rights,  or  where  their  proceedings  will  result  in  seri- 
ous injury  to  private  citizens,  without  any  corresponding  ben- 
efit to  the  public,  or  where  the  aid  of  equity  is  necessary  to  pre- 

(860) 
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vent  a  multiplicity  of  suits,  an  injunction  will  be  allowed.* 
Tlius,  commissioners  acting  under  color  of  law,  and  proceeding 
without  any  real  legal  antliority  to  permanently  appropriate  the 
land  of  a  private  citizen  to  a  purpose  connected  with  a  work 
of  internal  improvement,  may  be  enjoined  from  proceeding  with 
Bach  appropriation.  And  in  such  a  case  it  is  no  answer  to  say 
tliat  the  land,  independent  of  the  use  to  which  it  is  to  be  put 
in  making  the  improvement,  would  be  of  little  value,  or  that 
the  injury  to  the  owner  would  be  trivial  by  allowing  the  work 
to  proceed.* 

§  1309.  In  applications  for  relief  by  injunction  against  the 
acts  of  public  officers  the  determining  point  is,  ordinarily, 
whether  they  are  acting  within  the  scope  of  their  authority,  or 
whether  they  are  transcending  that  authority.  And  while 
equity  will  not  interfere,  as  long  as  such  officers  are  acting 
within  the  authority  conferred  upon  them  by  law,  to  determine 
whether  their  action  is  good  or  bad,  yet  if  they  assume  powers 
over  property  which  do  not  belong  to  them,  and  infringe  upon 
or  violate  the  rights  of  citizens  under  pretense  of  such  assumed 
authority,  equity  has  jurisdiction  to  interfere  for  the  protection 
of  the  citizen.  "Where,  therefore,  commissioners  of  drainage 
appointed  under  an  act  of  parliament  are  acting  in  excess  of 
their  authority,  to  the  injury  of  private  rights,  equity  may  in- 
terpose by  injunction.'  And  it  has  been  held  that  where  such 
commissioners,  although  acting  within  the  scope  of  their 
authority,  conduct  their  works  in  so  negligent  and  expen- 
sive a  manner  that  an  action  for  negligence  would  lie  by  the 
proprietors  against  the  commissioners,  equity  may  grant  an 
injunction.* 

§  1310.  Wlien  a  plain,  official  duty,  requiring  the  exercise 
of  no  discretion,  is  incumbent  and  obligatory  upon  a  state  of- 
ficer, he  may  be  enjoined  from  acting  in  violation  of  such  duty 

1  Green  v.  Green,  34  HI.  820;  Mo-  Morehead  v.  Little  Miami  R.  Go.  17 
hawk  &  H.  R.  Co.  r.  Artcher,  6  Ohio,  340;  Anderson  v.  Commission- 
Paige,  83;  Oakley  r.  Trustees,  lb.  ers,  12  Ohio  St.  635. 
262.    And   see  Green  v.  Oakes,  17  '  Foster  v,  Homsby,  2  Ir.  Ch.  426. 
lU.  249.  and  cases  cited.  *  Stubber  t>.  Hornsby,  2  Ir.  Ch.  449. 

» Mc Arthur  v.  Kelley,  5  Ohio,  189; 
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by  one  who  will  thereby  snstain  a  personal  injury  for  whieli 
adequate  compensation  can  not  be  had  at  law.    And  the  relief 
by  injunction,  in  such  a  case,  is  regarded  as  correlative  to  that 
by  mandamus  when  sought  to  compel  the  performance  of  an 
official  duty,  as  to  which  no  element  of  discretion  exists.    Thas, 
where  a  board  of  state  officers  are  appointed  by  law  to  ftind  the 
debt  of  the  state  in  new  bonds  to  be  issued  to  creditors  upon 
condition  of  their  reducing  their  demands  forty  per  cent,  and 
accepting  sixty  per  cent,  in  the  new  bonds  in  satisfaction  of 
their  claims  against  the  state,  a  creditor  who  has  thus  reduced 
his  demand  and  accepted  the  new  bonds  is  entitled  to  the  aid  of 
an  injunction,  to  restrain  such  board  from  violating  their  duty 
by  issuing  to  a  creditor  the  new  bonds  in  full  for  his  debt 
without  reduction.* 

§  1311.  It  is  important  to  observe  that  courts  of  equity  do 
not  interfere  by  injunction  for  the  purpose  of  controlling  the 
action  of  public  officers  constituting  inferior  quasi  judicial 
tribunals,  such  as  boards  of  supervisors,  commissioners  of 
highways,  and  the  like,  on  matters  properly  pertaining  to  their 
jurisdiction,  nor  will  they  review  and  correct  errors  in  the  pro- 
ceedings of  such  officers,  the  proper  remedy,  if  any,  being  at 
law,  by  writ  of  certiorari.*  So  where  commissioners  of  roads 
and  highways  are  by  law  entrusted  with  full  jurisdiction  over 
matters  pertaining  to  changes  in  the  roads,  a  court  of  equity 
will  not  interfere  with  the  exercise  of  their  discretion,  unless  a 
strong  case  of  fraud  or  irreparable  injury  be  shown.      And 


>  Board  of  Liquidation  v.  McComb, 
2  Otto,  531. 

'  Mooen  v,  Smedley,  6  Johns.  Ch, 
28;  Mayor  I?.  Meserole,  26  Wend.  132, 
revewing  S.  C.  8  Paige,  198;  Van 
Doren  r.  Mayor,  9  Paige,  888;  Liv- 
mgBtonv.  Hollenbeck,  4  Barb.  10; 
Bouton  V.  Brooklyn,  15  Barb.  875; 
Gillespie  v,  Broas,  23  Barb.  370; 
Hyatt  9.  Bates,  40  N.  Y.  164.  In 
Mooers  r.  Smedley,  6  Johns.  Ch.  28, 
Kent,  Chancellor,  observes:  "I  can 
not  find  by  any  statute,  or  precedent, 
or  practice,  that  it  belongs  to  the 


jurisdiction  of  chancery,  as  a  court 
of  equity,  to  reriew  or  control  the 
determination  of  the  supervisors  in 
their  examination  and  allowance  of 
accounts  and  causing  the  money  to 
be  raised;  *  *  the  review  and 
correction  of  all  errors,  mistakes  and 
abuses  in  the  exercise  of  the  po  wers 
of  subordinat/e  public  jurisdictions 
and  in  the  official  acts  of  public  offir 
oers,  belongs  to  the  supreme  court. 
*  *  It  has  always  been  a 
matter  of  legal  and  never  a  matter 
of  equitable  cognizance.'* 
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where  they  have  exercised  their  diBcretion  and  made  their  de- 
ciBion  in  good  faith,  and  without  any  intention  of  oppressing 
or  injuring  private  persons,  an  injunction  will  not  be  allowed 
against  their  action.'  But  a  ministerial  officer,  whose  rights 
and  powers  are  conferred  by  statute  upon  certain  conditions, 
may  be  enjoined  from  acting  contrary  to  authority,  if  his  acts 
are  likely  to  result  in  public  injury,  such  a  case  being  distin- 
guishable from  that  of  a  municipal  corporation  exercising 
legislative  functions  or  discretionary  powers.* 

§  1312.  No  principle  of  the  law  of  injunctions,  and  perhaps 
nodoctrineof  equity  jurisprudence  is  more  definitely  fixed  or 
more  clearly  established  than  that  courts  of  equity  will  not  in- 
terfere by  injunction  to  determine  questions  concerning  the 
appointment  of  public  officers  or  their  title  to  office,  snch  ques- 
tions being  of  a  purely  legal  nature,  and  cognizable  only  by 
courts  of  law.  A  court  of  equity  will  not  permit  itself  to  be 
made  the  forum  for  determining  disputed  questions  of  title  to 
public  offices,  or  for  the  trial  of  contested  elections,  but 
will  in  all  such  cases  leave  the  claimant  of  the  office 
to  pursue  the  statutory  remedy,  if  there  be  such,  or  the 
common  law  remedy  by  proceedings  in  the  nature  of  a  quo 
warranto.*  Thus,  equity  will  not  interfere  by  injunction  to 
restrain  persons  from  exercising  the  functions  of  public  offices, 
on  the  ground  of  the  illegality  of  the  law  under  which  their 
appointments  were  made,  but  will  leave  that  question  to  be 


>  Warfel  v,  Cocbian.  a4  Pa.  St  381. 

'  Lane  9.  Schomp,  5  C.  E.  Green, 
82. 

*  People  0.  Draper,  24  Barb.  265; 
8.  C.  4  Ab.  Pr.  322, 14  How.  Pr.  233; 
Hoalton  «.  Reid,  54  Ala.  320,  revers- 
ing S.  C.  9uh  nam.  Reid  v,  Moulton, 
51  Ala.  255;  Beebe  r.  RobinBon,  52 
Ala.  66,  overruling  Bniner  r.  Bxyan, 
50  Ala.  522;  Planters  Company  As- 
lociation  r.  Hanes,  52  Miss.  469; 
Tappan  v.  Gray,  9  Paige,  507,  nf- 
firmed  7  Hill,  259;  Sheridan  v.  Col- 
?in,  78  111.  237;  Patterson  v,  Habbs, 
65  N.  C.  119;  Jones  9.  Commission- 


ers of  Granville,  77  N.  C.  280;  Col 
ton  V.  Price,  50  Ala.  424;  Delahanty 
r.  Warner,  75  111.  185;  Dickey  v. 
Reed,  78  111.  261.  But  see  Eerr  v, 
Trego,  47  Pa.  St.  292,  where  it  was 
held  that  a  preliminary  injunction 
was  proper  when  two  different  bodies 
were  claiming  to  act  as  the  common 
council  of  a  city,  upon  the  ground 
that  the  acts  in  question  were  con- 
trary to  law  and  prejudicial  to  the 
interests  of  the  public,  and  because 
no  adequate  remedy  could  be  had  at 
law. 
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determined  by  a  legal  forum.  And  a  temporaiy  injunction 
gTB,nt^d  pendente  lite^  and  until  the  question  of  the  validity 
of  the  law  under  which  defendants  claim  their  offices  can  be 
determined,  will  be  dissolved.*  So  where  a  specific  remedy  by 
quo  warranto  exists  at  law  for  the[unlawful  usurpation  of  an 
office  by  one  not  entitled  thereto,  a  court  of  equity  will  not  en- 
tertain jurisdiction  of  the  offense,  and  will  not  ^ant  an  injunc- 
tion against  the  incumbent  of  the  office.*  Especially  will  the 
court  refuse  to  interfere  where  the  answer  fully  denies  the  equity 
of  the  bill,  and  shows  satisfactorily  that  defendant  has  a  legal 
right  to  the  office  in  question.'  Nor  will  the  right  to  an  office 
in  an  incorporated  company  be  tried  upon  an  application  for 


"  People  V.  Draper,  24  Barb.  265; 
S.  C.  4  Ab.  Pr.  322, 14  How. Pr.  233. 
This  was  an  action  brouifbt  by  the 
attorney  general  in  behalf  of  the 
people,  to  determine  the  rights  of 
defendants  to  the  offices  of  police 
commissioners  of  the  dty  of  New 
York,  plaintiffs  relying  on  the  inval- 
idity of  the  law  under  which  defend- 
ants derived  their  appointment.  A 
temporary  iiganction  having  been 
granted,  restraining  the  defendants, 
pendente  lite,  from  exercising  any  of 
the  functions  of  their  offices,  it  was 
dissolved  on  the  ground  that  the 
case  was  not  one  demanding  equit- 
able relief.  Peabody,  J.,  says:  "I 
am  inclined  to  think  that  such  re- 
lief has  not  been  deemed  consistent 
with  the  interest  of  the  state,  with 
enlightened  public  policy,  or  with 
the  general  principles  which  must 
govern  as  to  an  office  emanating 
from  the  sovereign  power,  and  that 
hence  it  has  never  been  adopted  in 
practice;  that  the  public  welfare  has 
been  deemed  to  require  that  an  actual 
incumbent  of  an  office  should  not  be 
forbidden  to  perform  the  duties  of  it 
for  the  time  being,  even  though  his 


title  to  the  office  were  doubtful;  that 
the  public  should  not  be  deprived  of 
the  benefit  of  an  office  merely  be- 
cause it  was  uncertain  whether  the 
person  in  and  ready  to  perform  the 
duties  of  it;were  there  rightful]y,even 
while  the  title  of  the  party  assuming 
to  act  should  be  in  controversy.    To 
restrain  the  action  of  the  incumbent 
is  to  restrain  all  the  functions  of  the 
office;    for   he   being   in — even   if 
wrongfully— no  one  else  can  enter 
until  he  is  removed,  and  he  must 
act,  or  no  one  can.    And  it  is  not  at 
all  difficult  to  see  that  in  very  many 
and  most  cases,  the  public  interest 
would  require  that  the  duties  of  an 
office  should  not  be  sunpended,  and 
its  functions  cease,  until  the  matter 
of  personal  right  between  rival  claim- 
ants could  be  determined." 

'  Hagner  v.  Heyberger,  7  Watta  & 
S.  104;  Updegraff  v.  Crans,  47  Pa. 
St.  103.  It  is  to  be  observed  that 
the  equity  x>ower8  of  the  courte  in 
the  State  of  Pennsylvania  aie  de- 
fined by  statute  as  extending  to  the 
prevention  of  acts  oontraiy  to  law. 

•  Maryland  v.  Jarrett,  17  Md.  309. 
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an  injimctioii;  nor  will  one  who  has  been  wrongfally  removed 
from  snch  an  office  be  restored  by  injnnction.' 

§  1313.  In  conformity  with  the  general  doctrine  as  above 
stated,  it  is  held  that  one  who  has  been  duly  appointed  and 
eommisJBioned  to  fill  a  vacancy  in  a  public  office  will  not  be  re- 
strained from  entering  upon  the  discharge  of  his  duties  upon 
the  application  of  another  claimant  to  the  office,  but  such 
claimant  will  be  left  to  pursue  bis  legal  remedy.'  Kor  will  a 
court  of  equity  entertain  a  bill  by  a  former  incumbent  of  a 
public  office,  claiming  to  be  re-elected,  to  enjoin  his  opponent 
from  using  his  certificate  of  electioneer  from  qualifying  and 
entering  upon  the  discharge  of  bis  duties,  even  though  gross 
frauds  in  the  election  are  alleged  by  the  bill."  And  where  the 
authorities  of  a  city  have  removed  from  his  office  a  superin- 
tendent of  streets,  he  can  not  maintain  a  bill  to  enjoin  them 
fit>m  appointing  a  successor  and  from  interfering  with  plaintiff 
in  the  discharge  of  his  duties,  the  appropriate  remedy  in  sucli 
case  being  by  proceedings  in  qiw  warranto,*  So  in  a  proceed- 
ing in  the  nature  of  jtio  warranto  to  determine  the  title  of 
defendants  to  certain  public  offices,  such  as  mayor  and  alder- 
men of  a  city,  it  is  not  sufficient  ground  for  restraining  defend- 
ants from  exercising  their  official  functions  to  allege  that  they 
were  not  regularly  or  properly  elected.* 

§  1314.  The  general  principle  as  above  stated  and  illus* 
trated,  denying  relief  in  equity  tor  the  purpose  of  determining 
disputed  questions  of  title  to  public  offices,  is  also  applied  to 
cases  where  it  is  sought  by  injunction  to  restrain  the  collection 
of  the  fees  and  emoluments  pertaining  to  an  office,  pending  a 
oontest  as  to  the  titla  And  it  may  be  affirmed  as  a  general 
and  well-established  rule  that  equity  will  not  lend  its  inter- 
ference in  a  contest  between  conflicting  claimants  to  an  office 
to  ezrjoin  the  incumbent  de  facto  from  receiving  the  salary, 

'  Shemum  «.  Clark,  4  Nev.  188.  junction.** 

*Beebe  v.  Robinson,  52  Ala.  66,  >Moulton9.  Raid,  54  Ala.  820,  re- 

overriding  Bmner  v,  Bryan,  5(y  Ala.  Tersing  8.    C.   8ub    nam,    Reid   «. 

522.   The  ooort  say,  p.  73:    "  We  Moulton,  51  Ala.  255.  • 

can  hardly  conceive  a  more  improper  ^Delahanty  v.  Warner,  75  III.  185. 

oae  of  the  extraordinary  nrrit  of  in-  '  State  v,  Wolfenden,  74  N.  G.  108. 
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fees  or  emoluments  pertaining  to  such  office,  since  such  inter- 
ference would,  in  effect,  practically  decide  the  disputed  ques- 
tions of  title  involved,  and  would  thus  usurp  to  a  court  of 
equity,  through  its  preventive  remedy  by  injunction,  ajurisdic- 
tion  which  can  only  be  exercised  in  a  legal  forum.*  And  the 
fact  that  the  fees  and  emoluments  of  the  office  may  be  recov- 
ered in  an  action  at  law  by  the  person  actually  entitled  is  a 
sufficient  bar  to  relief  in  equity,  when  it  is  not  shown  that  the 
action  at  law  would  be  ineflectual.*  Nor  will  a  court  of  equity 
interfere  by  injunction  in  such  case,  even  though  it  should  be 
of  opinion  that  defendant  has  intruded  himself  into  an  office 
to  which  he  is  not  entitled,  such  questions  being  foreign  to  the 
well-defined  jurisdiction  of  equity.* 

§  1315.  While,  as  is  thus  shown,  courts  of  equity  uniform- 
ly refuse  to  interfere  by  the  exercise  of  their  preventive  juris- 
diction to  determine  questions  relating  to  the  title  to  office, 
they  frequently  recognize  and  protect  the  possession  of  officers 
defactOj  by  refusing  to  interfere  with  their  possession  in  be- 
half of  adverse  claimants,  or,  if  necessary,  by  protecting  such 
possession  against  the  interference  of  such  claimants.  Thus, 
equity  will  refnse  to  enjoin  officers  de  facto  from  exercising 
the  duties  and  functions  pertaining  to  their  office,  pending  a 
litigation  in  the  nature  of  quo  warranto  to  determine  their 
title,  such  refusal  being  based  upon  a  recognition  of  tliat  ele- 
ment of  public  interest  which  requires  that  some  one  should 
continue  to  exercise  the  duties  of  a  public  office,  pending  a  liti- 
gation as  to  its  title.*  Upon  the  other  hand,  the  actual  in- 
cumbents of  an  office  may  be  protected,  pending  a  contest  as 
to  their  title,  from  interference  with  their  possession,  and  with 
the  exercise  of  their  functions.  Thus,  the  officers  de  facto  of  a 
school  district  may  restrain  persons  claiming  to  be  officers 

'  Tappan  v.  Gray,  9   Paige>  507,  ing  over  to  his    predecessor  fees 

affirmed  7  Hill,  259;  Stone  r.  Wet-  accraing  during  the  official  tenn  of 

more,  42  6a.  601 ;  Colton  r.  Price,  such  predecessor. 

50  Ala.  424.   And  see  Feet «.  White,  *  Colton  r.  Price,  50  Ala.  424. 

43  Iowa,  400/1  where   an  injnnction  '  Tappan  v.  Gray,  9   Paige,  507, 

was  refused  which  was  sought  to  re-  affirmed  7  Hill,  259. 

strain  the  derk  of  a  court  from  pay-  ^  State  v,  Durkee,  12  E[an.  ^f^ 
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dejursj  bat  who  are  not  in  posseesion,  from  taking  posseseion 
of  the  Bchool-honse,  and  from  interfering  with  plaintiffs  in 
their  employment  of  teachers  and  in  their  management  of 
school  affairs;  and  this,  nothwithstanding  the  fact  that  the  de- 
fendants thns  enjoined  claim  to  be  the  legally-elected  officers, 
and  have  instituted  proceedings  in  qtu>  warranto  to  establish 
their  title.  And  the  granting  of  an  injunction  in  such  case  in 
no  manner  determines  the  questions  of  title  involved,  but 
merely  goes  to  the  protection  of  the  present  incumbents  against 
the  interference  of  claimants  out  of  possession,  and  whose 
title  is  not  yet  established/ 

§  1316.  Equity  will  not  enjoin  the  holding  of  an  election 
for  a  public  office  at  the  suit  of  citizens  and  electors  who  fail  to 
show  in  what  manner  they  will  be  injured  by  such  election, 
either  in  person  or  property.  Plaintiffs,  in  such  case,  are  to 
be  regarded  as  mere  volunteers,  having  no  right  to  invoke  the 
extraordinary  aid  of  equity  in  a  matter  in  which  they  have  no 
interest  other  than  that  which  is  common  to  the  public  at  large. 
And  such  a  case  may  be  regarded  as  analogous  to  that  of 
private  citizens  attempting  to  enjoin  a  public  nuisance  without 
showing  some  special  injury,  peculiar  to  themselves,  and  aside 
from  the  general  injury  to  the  public*  Indeed,  a  still  broader 
doctrine  has  been  asserted,  and  it  has  been  held  that  the  power 
of  holding  an  election  being  a  political  power,  equity  has  no 
jurisdiction  to  restrain  officers  entrusted  by  law  with  the  duty  of 
holding  elections  from  the  exercise  of  such  power." 

§  1317.  An  injunction  restraining  a  public  officer  from 
performing  a  particular  act  will  not  be  allowed  to  have  the 
effect  of  preventing  the  performance  of  the  act,  under  a  per- 
emptory writ  of  mandamus,  previously  granted  by  a  court  of 
competent  jurisdiction.  Thus,  where  a  county  judge  is  directed 
by  a  peremptory  mandamus  to  issue  county  bonds  in  aid  of  a 
subscription  to  a  railway,  a  subsequent  injunction  restraining 
him  from  issuing  such  bonds  presents  no  obstacle  to  the  en- 
forcement of  the  mandamus.*    But  the  effect  of  an  injunction 

*  Brady  v,  Sweetland,  13  Kan.  41.         *  Cumberland  &  0.  R.  Co.  v.  Judge 
'Jones  r.  Black,  48  Ala.  540.  of  Washington   County   Court,    10 

'Hairis  v.  Schryock,  82  111.  119.         Bush,  564. 
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restraining  a  public  officer  from  doing  an  official  act  is  to  pro- 
tect him  from  subsequent  proceedings  bj  mandamus  to  compel 
the  doing  of  the  act  enjoined  Thus,  where  a  town  treasurer 
is  restrained  by  injunction  from  paying  over  certain  moneys 
collected  by  him  in  his  official  capacity,  a  writ  of  mandamus 
will  not  lie  to  compel  him  to  make  the  payment* 

§  1818.  The  fact  that  persons  injured  by  the  acts  of  public 
officers  have  a  possible  remedy  at  law  will  not  deprive  them  of 
relief  in  equity.  And  where  public  officers  are  proceeding 
illegally  and  improperly,  under  color  and  claim  of  right,  to 
open  a  private  road  across  the  works  of  a  railway  company,  an 
injunction  may  be  granted,  although  complainants  might  have 
lain  by  until  the  road  was  completed,  and  then  recovered  dam- 
ages at  law  for  injuries  sustained,  equitable  relief  being  granted 
in  such  case  on  the  ground  of  preventing  a  multiplicity  of 
suits.* 

§  1319.  Commissioners  appointed  under  an  act  of  legisla- 
ture for  the  purpose  of  creating  a  new  county,  which  is  held  to 
be  in  violation  of  the  constitution  of  the  state,  may  be  perpetu- 
ally enjoined  from  proceeding,  notwithstanding  the  common 
law  remedy  by  qtM  warranto^  the  legal  remedy  being  mani- 
festly inadequate  to  meet  the  necessities  of  such  a  case,  since 
it  can  not  operate  prospectively  or  prevent  the  threatened  ac- 
tion.' The  interposition  of  equity  under  such  circumstances 
is  based  upon  the  doctrine  of  quia  timet  and  the  necessity  of 
preventing  irreparable  mischief.*  If,  however,  the  county  has 
been  fully  organized  and  put  into  operation  under  the  act  of 
the  legislature  establishing  it,  a  court  of  chancery  has  no  power 
to  abolish  it,  or  to  restrain  its  officers  from  performing  their 
functions.' 

§  1320.  Where  inspectors,  appointed  in  pursuance  of  a  law 
of  the  state  for  the  drainage  of  swamp  lands,  exceed  their 
powers,  thereby  causing  injury  to  neighboring  mill  owners  in 

>  State  r.  Eisbert,  21  Wis.  387.  *  Bradley  v.    CommiBsionen,   2 

*  Mobawk  &  H.  R.  Co.  v,  Artcher,  Humph.  4^. 

6  Paige,  83.    And  see  Belknap  v.  ^Id. 

Belknap,  2  Johns.  Ch.  463;  Living-  *Ford  v.  Fanner,  9  Humph.  152. 
ston  V,  Livingstoni  6  Johns.  Ch.  497, 
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the  enjoyment  of  the  water  for  their  mills,  an  injunction  may 
be  allowed^  even  though  an  action  of  trespass  would  lie,  since 
the  case  is  not  one  of  an  ordinary  trespass,  but  the  injury  is 
continuing  in  its  nature,  and  the  interposition  of  equity  is 
needed  to  prevent  permanent  mischief  and  a  multiplicity  of 
suits.'  So  commissioners  for  the  drainage  of  swamp  lands,  ap- 
pointed under  an  act  of  legislature  which  is  held  to  be  uncon- 
stitutional and  void,  may  be  enjoined  from  proceeding  under 
the  act  by  the  owners  of  land  who  are  aggrieved  thereby.* 

§  1821.    He  who  seeks  to  restrain  improper  or  unlawful 
conduct  on  the  part  of  public  officers  must  allege  sufficient 
facta  to  show  that  he  has  sudi  an  interest  in  the  public  wel- 
fare as  to  make  him  a  proper  party  to  prevent  the  commission 
of  a  public  wrong.    It  will  generally  suffice  that  the  persons 
seeking  the  injunction  are  residents  and  tax  payers.    Thus,  it 
is  held  that  complainants,  who  are  voters  and  tax  payers  in  a 
comity,  are  proper  parties  to  enjoin  unauthorized  expenditures 
of  county  funds  by  a  county  judge.'    But  to  warrant  the  relief 
ia  behalf  of  citizens  and  tax  payers  against  acts  of  public  of- 
ficers, it  should  be  shown  that  plaintiff's  rights  will  be  greatly 
and  irreparably  injured  by  the  acts  which  it  is  sought  to  enjoin, 
and  unless  tins  is  shown  the  relief  will  be  denied.^    And  an 
injunction  will  not  be  granted  to  restrain  county  officers  from 
removing  their  offices  to  another  location,  at  the  suit  of  one 
who  does  not  show  himself  to  be  a  resident  and  voter  of  the 
county,  and  who  shows  no  interest .  in  the  result  of  the  con- 
troversy.* 

§  1322.  The  state  courts  have  no  jurisdiction  or  power  to 
interfere  by  injunction  with  officers  of  the  United  States  i^  the 
discharge  of  their  duties  under  an  act  of  congress.  They  will 
not,  therefore,  assume  jurisdiction  to  enjoin  a  receiver  or 
register  of  a  United  States  land  office  from  making  a  sale  of 
certain  lands  as  public  lands  of  the  United  States,  which  are 
claimed  by  plaintiff  as  his  own  property,  there  being  no  power 

1  Belknap  v,  Belknap,  2  Johns.  Ch.  '  Rice  r.  Smith,  9  Iowa,  570. 

463.  *  Normand  v.  Otoe  (Jo.  8  Neb.  18. 

*  Hartwell  p.  Armstrong,  19  Barb.  '  Henderson  v.  Marcell,  1  Kan.  137. 
166. 
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outside  of  the  federal  government  to  interfere  with  such  pro- 
ceedings for  the  purpose  of  restraining  the  action  of  such 
officers  in  making  a  sale.'  Nor  wiU  a  federal  court  enjoin 
officers  of  the  government  from  the  enforcement  of  the  laws 
relating  to  the  collection  of  internal  revenue,  when  the  relief 
is  invoked  merely  upon  the  fears  and  apprehensions  of  plain- 
tiff that  such  enforcement  will  injure  his  business,  no  right  of 
plaintiff  having  been  actually  interfered  with.* 

§  1323.  A  bill  for  an  injunction  will  not  lie  against  the 
President  of  the  United  States,  to  prevent  him  from  executing 
a  law  of  congress,  on  the  ground  of  its  unconstitutionality, 
since  the  judicial  department  of  the  government  has  no  power 
to  interfere  with  the  executive  in  the  performance  of  his  official 
duties."  Nor  will  a  bill  of  such  a  nature  be  entertained  in  a 
court  of  equity  because  it  describes  the  President  as  a  citizen 
of  a  state.* 

§  1324.  An  injunction  will  not  be  granted  in  behalf  of  a 
riparian  owner  to  restrain  the  agents  of  the  government  from 
making  alterations  in  a  navigable  stream,  where  the  alleged 
injury  is  mere  matter  of  opinion,  and  is  denied  by  defendants.* 
But  it  would  seem  that  where  congress  entrusts  an  appropria- 
tion for  public  improvements  to  one  of  the  departments,  which 
in  turn  employs  agents  to  do  the  work,  this  department 
and  its  agents  may  be  enjoined  from  doing  the  work  in  an 
improper  manner,  although  an  injunction  would  not  lie  against 
the  United  States.' 

§  1325.  Public  officers,  acting  under  authority  of  a  state, 
will  not  be  restrained  from  taking  private  property  for  works 
of  public  improvement  until  suitable  compensation  is  made 
for  the  property  taken,  where  a  mode  is  provided  by  law  for 
the  assessment  of  the  damages  sustained.'  Nor  will  equity 
lend  its  aid  to  enjoin  a  sheriff  from  proceeding  under  proc<  ss 
of  the  court,  where  the  injunction  is  sought  merely  to  aid 

»  Brewer  r.  Kidd.  23  Mich.  440.  »  Avery  v.  Fox,  1  Abb.  U.  S.  R. 

•  Mason  v.  Rollins,  2  Bissell,  99.      246. 

'  Mississippi  v.  Johnson,  4  Wal.         *  Id. 
475.  ^  Heston  v.  Canal  Commissioners, 

*  Id.  Brightiy,  183. 
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oomplainant  in  a  proceeding  at  law  which  is  unwarranted  and 
oppressive.' 

§  1326.  CJonrts  of  equity  will  not  enjoin  the  acts  of  executive 
officers  of  the  government  within  the  scope  of  their  authority 
in  a  matter  resting  within  their  jarisdiction.  And  where  an 
executive  officer  of  a  state  is  empowered  by  law  to  issue  exe- 
cution against  defaulting  officers  of  railway  companies  and 
their  sureties,  the  issuing  of  such  execution  being  an  act  of 
the  executive  department  of  the  government,  and  such  depart- 
ment having  exclusive  jurisdiction  over  the  particular  subject 
matter,  the  exercise  of  that  jurisdiction  will  not  be  interfered 
with  by  injunction.*  Nor  will  state  officers  be  restrained 
from  enforcing  a  law  of  the  state  merely  upon  the  ground  of 
its  alleged  unconstitutionality;  especially  when  plaintiff  shows 
no  injury  to  himself  as  likely  to  result  from  the  enforcement 
of  the  law."  And  in  general  it  maybe  said  that  the  courts 
will  not  interfere  by  injunction  to  restrain  officers  of  a  state 
from  compliance  with  a  law  of  the  state  requiring  the  per- 
formance of  a  public  duty  at  their  hands.  They  wiU  not, 
therefore,  enjoin  such  officers  from  receiving  bids  for  a  public 
loan  and  issuing  stock  therefor,  when  such  duty  is  imposed 
npon  them  by  law;  even  though  the  law  under  which  they  are 
acting  is  alleged  to  be  unconstitutional.* 

§  1S27.  While  the  jurisdiction  of  equity  to  restrain  public 
officers  from  proceeding  in  violation  of  law  to  the  prejudice  of 
the  public  is  recognized  and  well  established  at  the  suit  of  the 
people,  such  officers  being  regarded  as  trustees  of  franchises  or 
property  for  the  public  benefit,  and,  therefore,  amenable  to 
the  jarisdiction  of  equity,  yet  when  such  suit  is  instituted  in 


'Haight  V.  ExecDtors,  2  Green 
Ch.386.  "I  can  not,"  says  Vroom, 
Chancellor,  in  this  case,  "restrain  a 
public  officer  acting^  under  the  writ 
of  this  coart,  for  the  purpose  of 
ading  the  complainants  in  what  I 
consider  an  unlawfol  proceeding  in  a 
court  of  law." 

'Scofield  V.  Perkerson,  46  Ga. 
^30;  Same  v.  Same,  lb.  325. 


>  Gibbs  V,  Green,  54  Miss.  593. 

^  Thompson  v.  Commissioners  of 
Canal  Fund,  2  Ab.  Pr.  248.  And 
an  injunction  has  been  refused  which 
was  sought  to  restrain  state  officers 
from  violating  an  alleged  contract 
with  plaintiffs  for  famishing  text 
books  for  the  use  of  the  schools  of  the 
state,  Bancroft  v,  Thayer,  6  Sawy. 
502. 
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behalf  of  the  state  as  plaintiff,  the  state  is  not  exempt  from  the 
rules  applicable  to  ordinary  suitors.  A  clear  right  to  the  re- 
lief demanded  must,  therefore,  be  shown,  and  it  must  appear 
that  some  act  is  done  or  threatened  by  defendants  which  will 
be  destructive  of  such  ri^ht.  And  such  oflScers  will  not  be  en- 
joined from  acting  under  a  law  which  is  alleged  to  be  uncon- 
stitutional and  void,  when  it  is  not  shown  that  they  intend  or 
propose  to  act  under  the  law;  and  the  courts  will  not  enjoin 
in  advance  of  any  proceedings  had  or  threatened  by  defendants/ 

§  1328.  An  injunction  is  not  an  appropriate  remedy  for  en- 
forcing or  executing  a  judgment  awarding  a  peremptory  writ 
of  mandamus  against  a  public  officer.  And  where  a  Btate 
treasurer  has  been  required  by  mandamus  to  pay  a  sum  of 
money  to  the  relator,  the  latter  will  not  be  allowed  the  aid  of  an 
injunction  to  restrain  the  treasurer  from  making  any  payments 
until  he  has  paid  the  sum  required  by  the  proceedings  in  man* 
damns.*  In  England,  however,  an  injunction  has  been  granted 
against  the  lords  of  the  treasury  to  restrain  them  from  per* 
forming  a  merely  ministerial  duty,  such  as  the  payment  of 
money  pending  a  contest  between  different  claimants  of  the 
fund.* 

§  1329.  Where,  under  a  statute  of  the  state,  a  board  of  med* 
ical  examiners  is  appointed  in  each  county  to  examine  appli- 
cants for  certificates  to  practice  medicine,  a  failure  upon  the 
part  of  certain  members  of  such  board  to  notify  others  of  the 
time  and  place  of  organizing  the  board  will  not  warrant  an 
injunction  to  restrain  its  operations,  when  such  notice  is  not 
absolutely  required  by  the  statute.* 

>  People  9.  Canal    Board,  55  N.  Dnbadet,  28  La.  An.  81. 
Y.  3d0.  affirming  S.  C.  1  Thomp.  &         •  Ellia  r.  Earl  Grey,  6  Sim.  214. 
C.  309.  4  Howard  v.  Parker,  49  Tex.  286. 

'Citizena  Bank  of  Louisiana  p. 
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1330.  Courts  of  equity  will  entertain  jurisdiction  to  pre^ 
vent  by  injunction  members  of  a  copartnership  from  the  com- 
misBJon  of  acts  inconsistent  with  the  terms  of  their  agreement, 
and  froin  violating  the  rights  of  their  copartners.  The  juris* 
diction  is  founded  upon  well-established  principles  of  equity, 
and  is  exercised  irrespective  of  whether  a  dissolution  of  the 
partnership  is  sought.'    Thus,  where  several  partners  are  en- 

'  Cropper  9.  Cobnm,  2  Curtis,  465;  thome  v.  Weston,  3  Hare,  387.     In 

Marble  Company  v.  Ripley,  10  Wal.  .  the  latter  case  it  was  said  by  Wigram, 

339;  New  v.  Wright,  44  Miss.  202;  Vice  Chancellor,  that,  *<  If  that  were 

Miles  V.  Thomas,  9  Sim.  606  ;  Fair-  the  rule  of  the  court,  if  a  bill  would 
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gaged  in  trade,  one  of  their  number  may  be  enjoined  from 
using  force  to  the  obstruction  or  interruption  of  the  trade,  and 
from  removing  or  displacing  servants  employed  by  the  other 
partners,  and  from  removing  the  books  and  papers  relating  to 
the  business.'  And  where  one  of  the  members  of  a  firm  has 
been  temporarily  insane,  and  on  his  recovery  his  copartners 
exclude  him  from  the  management  of  the  firm  business,  an  in- 
junction will  be  allowed  to  restrain  them  from  thus  excluding 
him  from  the  business.*  So  where  a  partnership  is  formed  for 
a  term  of  years,  to  be  terminated  on  notice  hj  either  party  for 
a  given  length  of  time,  an  injunction  will  be  granted  to  pre- 
vent one  partner  from  obstructing  the  other  in  the  enjoyment 
of  his  partnership  rights,  and  from  any  improi>er  use  of  the 
partnership  funds  or  effects.'  And  the  use  by  one  partner  of 
firm  property  for  purposes  foreign  to  the_partnership,  and  in 
violationofthe  articles  and  without  the  consent  of  his  co- 
partner, affords  suflBcient  ground  for  an  injunction.* ^But  mere 
temptation  to  dishonesty  and  to  the  abuse  or  impr6per  use  of 
partnership  property,  will  not  of  itself  induce  a  court  of  equity 
to  interfere.  And  where  all  the  partners  save  one  engaged  in 
the  publication  of  a  newspaper  are  also  partners  in  a  rival 
publication,  an  injunction  will  not  be  granted  to  restrain  one 
of  the  papers  from  using  the  material  of  the  other  under  a 
contract  which  has  been  long  acted  on.*  But  an  injunction  is 
proper  in  such  a  case  to  prevent  one  of  the  papers  from  pub- 
lishing any  information  obtained  exclusively  at  the  expense  of 
the  other,  until  published  in  the  paper  thus  obtaining  it' 


in  no  case  lie  to  compel  a  man  to  ob- 
Berve  the  covenants  of  a  partnership 
deed,  unless  the  bill  seeks  a  dissoln- 
tion  of  the  partnership,  it  is  obvious 
that  a  person  fraudulently  inclined 
might,  of  his  own  mere  will  and 
pleasure,  compel  his  copartner  to 
submit  to  the  alternative  of  dissolv- 
ing a  partnership,  or  ruin  him  by  a 
continued  violation  of  the  partner- 
ship contract. '  *  Lord  Eldon,  however, 
was  averse  to  granting  an  uogunction 
to  prevent  the  breach  of  a  covenant 


in  partnership  articles,  unless  the 
case  was  a  proper  one  for  a  dissolu- 
tion of  the  firm  and  unless  the  bill 
sought  a  dissolution.  See  Marshall 
V.  Colman,  2  Jac.  &  W.  266. 

^Brewers*  Case,  19  Yes.  second 
English  edition,  note  to  page  148. 

'  Anonymous,  2  Kay  &  J.  441, 

•  Hall  V.  Hall,  12  Beav.  414. 

«New  V.  Wright,  44  Miss.  202. 

'  Glassington  v,  Thwaites,  1  Sim. 
&  St.  124. 

•Id. 
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§  1331.  The  removal  by  one  partner  of  partnership  books 
from  the  oonnting-honse  of  the  firm,  contrary  to  an  express 
oovenant  in  the  copartnership  articles,  affords  snfficient  ground 
for  enjoining  such  partner  from  continuing  to  violate  the  cov- 
enant, and  Bach  an  injunction  may  be  continued  to  the  final 
hearing.*  And  upon  a  bill  for  a  dissolution  and  an  accounting 
an  injanction  will  be  granted  to  restrain  one  partner  from  re- 
moving the  firm  books,  or  from  keeping  them  at  any  other 
place  than  the  place  of  business  of  the  firm,  although  the 
books  have  already  been  removed  and  the  injunction,  in  effect, 
operates  as  a  mandatory  injunction  to  compel  their  return.* 

§  1332.     Upon  a  bill  for  an  accounting  and  settlement  of 
aU  partnership  matters  between  members  of  a  fijrm,  the  defend- 
ant partner  may  be  enjoined  from  enforcing  a  judgment  previ- 
ously recovered  in  his  favor  against  the  plaintiff  partner,  when 
the  firm  matters  which  are  made  the  foundation  of  the  suit  in 
equity  for  the  accounting  could  not  have  been  urged  in  defense 
of  the  action  in  which  such  judgment  was  recovered.    And  in 
SQch  a  case  the  failure  or  omission  to  enjoin  the  prosecution  of 
the  action  at  law  in  which  the  judgment  was  recovered  will  not 
prevent  an  injunction  against  the  enforcement  of  the  judg- 
ment' 

§  1333.  "When  a  partnership  is  formed  for  a  given  period,  a 
member  of  the  firm  may  be  enjoined  from  withdrawing  and 
entering  upon  a  new  partnership  before  the  expiration  of  that 
period,  and  the  new  partners  may  also  be  enjoined  from 
carrying  on  business  with  such  partner,  or  otherwise,  in  the 
name  of  the  original  firm,  and  from  receiving  letters  addressed 
to  such  firm.*  And  where,  in  violation  of  his  partnership 
articles,  one  of  the  proprietors  of  a  theater  engages  in  writing 
plays  for  another  theater,  an  injunction  may  properly  be 
allowed.* 
§  1334.  Where,  under  a  judgment  at  law  against  one 
.   member  of  a  copartnership  for  his  individual  debt,  his  interest 

'Taylor  v,    Davis,   8  Beav.  388,  »Grefirgr  v.  Brewer,  67  111.  525. 

note.  *  England  v,  Carling,  8  Beav.  129. 

'Greairex    p.  Gieatrex,  1  DeG.  St  '  Morris  v,  Colman,  18  Yes.  437. 
8m.  692. 
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in  the  firm  property  has  been  levied  npon,  a  court  of  equity 
will  not  enjoin  the  proceedings  until  the  partnership  accomits 
have  been  liquidated.    Such  a  proceeding  would  inevitably 
cause    great    delay    and    embarrassment    to   the  individual 
creditors,  and  equity  will  not  lend  its  aid  to  thus  impede    a 
creditor  in  the  enforcement  of  his  just  demand/     So  eqaity 
will  not  enjoin  a  judicial  sale  of  partnership  property  upon 
the   application  of  firm  creditors  whose  rights  will  not    be 
affected  by  such  sale,  but  the  court  will  presume  in  such  case 
that  the  sheriff  intends  to  sell  in  accordance  with  law,  and  will 
not  grant  an  injunction  for  the  purpose  of  compelling  him  to 
do  his  duty.*     And  a  creditor  of  the  firm,  who  has  not  yet 
reduced  his  claim  to  judgment,  has  no  such  qtuisi  lien  upon 
the  partnership  property  as  to  entitle  him  to  the  aid  of  equity 
to  restrain  a  judgment  creditor  of  an  individual  member  of 
the  firm  from  satisfying  his  judgment  out  of  the  firm  property. 
The  rule  isdeducible  from  the  general  principle  that  a  creditor 
at  large,  or  before  judgment,  is  not  entitled  to  the  interference 
of  a  court  of  equity  to  prevent  his  debtor  from  disposing  of 
his  property,  but  must  first  reduce  his  claim  to  judgment." 

§  1335.  The  exclusion  of  one  partner  from  the  premises 
where  the  firm  business  is  being  conducted,  and  preventing 
him  from  participation  in  the  business,  constitute    sufficient 


*  Moody  r.  Payne,  2  Johns.  Ch. 
548;  Wi<^am  v.  Davis,  24  Minn. 
167.  The  rule  as  laid  down  in  the 
text  is  sustained  by  no  less  an  au- 
thority than  Chancellor  Kent,  who 
ohserves  in  Moody  «.  Payne:  **  I  do 
not  know  that  this  court  has  ever 
undertaken  to  stop  an  execution  at 
law,  in  such  a  case,  until  the  part- 
nership accounts  have  been  taken, 
and  it  would  be  too  much  for  me  to 
assume  it  without  precedent.  The 
principle  would  go  to  stay  executions 
at  law,  in  every  case,  against  the 
partnership  property  of  one  partner 
who  owed  separate  debts,  until  the 
disclosure  and  liquidation  of  the  con- 


cems  of  the  copartnership.  This 
would  produce  inconceivable  delay 
and  embarrassment  in  respect  to  sep- 
arate creditors/*  But  see  Place  9, 
Sweetzer,  16  Ohio,  142,  and  Sutcliffe 
9,  Dohrman,  18  Ohio,  181,  where  it 
is  held  that  when  an  execution  has 
been  levied  upon  partnership  prop- 
erty to  satisfy  the  individual  debt  of 
a  member  of  the  firm,  the  sale  of  the 
property  msy  be  restrained  until 
the  interest  of  the  partner  is  ascer- 
tained. 

*  Saunders  r.  Irwin,  17  Hun,  842. 

» Young  •.  Frier,  1  Stockt.  465; 
Mittnight  v.  Smith,  2  C.  £.  Green, 
259. 
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caase  to  warrant  a  court  of  equity  in  restraining  the  remaining 
partners  from  .receiving  and  collecting  debts  due  the  firm.* 
Bat  where  one  member  of  a  firm  has  been  enjoined  from 
intermeddling  with  the  partnership  assets  and  effects,  he  is 
not  guilty  of  a  breach  of  the  injunction  in  giving  authority 
to  an  attorney  to  confess  judgment  for  a  debt  due  to  a  creditor 
of  the  firm,  for  the  purpose  of  enabling  such  creditor  to  obtain 
a  priority  over  other  creditors  by  levying  on  the  partnership 
assets.* 

§  1336.     In  granting  or  withholding  relief  by  injunction  in 
cases  arising  between  partners,  the  courts  will  look  to  the  na- 
ture of  tlie  business  in  which  the  firm  is  engaged,  and  regard 
will  be  had  to  the  scope  of  the  authority  of  the  partners  as 
confined  to  that  particular  business.     And  where  the  object  of 
a  firm  is  not  the  buying  and  selling  of  goods,  but  the  conducting 
of  a  newspaper,  to  which  the  continued  ownership  of  the  part- 
nership property  is  indispensable,  an  attempt  by  one  partner  to 
sell  the  entire  property  of  the  firm  will  be  enjoined,  such  an  act 
not  being  properly  within  the  scope  of  the  partner's  authority.* 
§  1337.     While,  as  we  have  already  seen,  a  creditor  at  large 
whose  claim  has  not  been  established  by  judgment  will  not 
be  allowed  to  interfere  with  the  disposition  either  of  his  debt- 
or's partnership  or  individual  property,  the  rule  may  be  va- 
ried by  statuta    And  under  a  statute  authorizing  a  creditor  to 
vacate  any  conveyance  or  contract  made  by  the  debtor  which 
is  fraudulent  as  against  creditors,  without  first  reducing  his 
claim  to  judgment,  the  creditor  may  rightfully  enjoin  a  fraud- 
ulent assignment   of  the    effects  of  a  copartnership.*     But 
an  injunction  in  such  case,  while  it  will  embrace  all  the  part- 
nership property  included  in  the  fraudulent  assignment  or 
transfer,  will  not  affect  the  separate  property  held  honafide  by 
individual  members  of  the  firm,  and  not  claimed  by  them  under 
any  fraudulent  transfer  of  property  originally  owned  by  the 
copartnership.' 

>  Wolbert  v,  Harris,  3  Halst.  Ch«         ^Sanderson  9.  Stockdale,  11  Md. 

» McCredie  r.  Senior.  4  Paiare,  878.         •  Id. 
'  Slaan  v.  Moore,  87  Pa.  St.  217. 
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§  1338.    A  memoer  of  a  partnership  who  holds  notes  for  the 
benefit  of  the  firm,  and  attempts  to  pledge  or  pawn  them  for 
his  own  private  debts,  is  guilty  of  such  fraudulent  misappro- 
priation as  will  be  restrained  by  a  court  of  equity.*      So,  too, 
if  one  partner  attempts  to  dispose  of  specific  chattels  belonging;' 
to  the  firm,  pending  litigation  for  the  adjustment  of  the  part- 
nership affairs,  he  may  be  enjoined.'    And  if  one  partner  briax^ 
an  action  at  law  against  another,  where,  having  regard  to  tlie 
state  of  tlie  partnership  business  and  accounts,  such  action 
should  not  be  brought,  an  injunction  may  be  granted.*     So 
where  one  partner  sells  to  the  other  his  entire  interest  in  the 
partnership  property,  with  an  implied  warranty  of  title,  a  sub- 
sequent levy  upon  and  sale  of  the  property  by  creditors  of 
the  firm  is  such  a  failure  of  consideration  as  will  warrant  a 
court  of  equity  in  entertaining  a  bill,  in  behalf  of  the  sureties 
of  the  purchaser,  to  enjoin  proceedings  at  law  for  the  purchase 
money.* 

§  1339.  An  injunction  has  been  allowed  to  restrain  one  per- 
son from  representing  another  to  be  his  partner  and  holding 
him  ont  to  the  world  as  such,  without  his  consent  or  authority.* 
But  equity  will  not  interfere  to  prevent  a  partner  from  acting 
in  that  capacity,  merely  because  public  confidence  in  the  firm 
might  be  shaken  if  it  were  known  that  such  person  was  a  part- 
ner.* And  where  an  injunction  has  been  allowed  to  restrain 
one  partner  from  interfering  with  another's  rights  as  a  member 
of  the  firm,  it  will  be  dissolved  on  the  coming  in  of  the  answer 
showing  that  the  partnership  has  been  dissolved  by  mutual 
consent.* 


"  Stockdale  v,  Ulleiy,  37  Pa.  St 
486.  And  this  under  a  statnte  au- 
thorizing injunctions  to  restrain  acts 
**  contrary  to  law,  *'  the  court  holding 
that  acts  contrary  to  equity  were 
within  the  purview  of  the  statute 
and  should  be  enjoined  accordingly. 

*  Ellis  V.  Commander,  1  Strob.  Eq. 
188.  As  to  the  eifect  of  an  ii^'unc- 
tion  obtained  by  one  partner  to  re- 
strain his  copartner  from  selling  the 
firm  property,  upon   an   action    of 


replevin  brought  by  a  purchaser  of 
the  property  in  question  after  service 
of  the  iigunccion,  see  Shelton  o. 
Franklin,  68  Dl.  338. 

*  Gould  V.  Canham,  1  Ch.  Cas.  311. 
^  Hough  V,  Chaffin,  4Sneed,  Tenn. 

238. 
•Routh  V.  Webster,  10  Beav.  561, 

*  Anonymous,  2  Kay  &  J.  441. 

*  Van  Euren  v,  Trenton    Ck>mpa- 
ny,  2  Beas.  302. 
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§  1340.  In  a  suit  between  partners  for  a  settlement  of  their 
firm  affairs,  a  court  of  eqnity  will  not  enjoin  a  third  person, 
who  is  not  shown  to  be  in  any  manner  connected  with  the 
partnership,  from  usin^  or  disposing  of  real  estate  the  title  to 
which  is  in  him,  npon  an  allegation  that  it  has  been  frandn- 
lently  transferred  to  such  third  person  by  one  of  the  partners/ 

§  1341.  Equity  may  properly  refuse  to  interfere  by  injunc- 
tion in  partnership  affairs,  when  the  articles  of  co-partnership 
provide  a  remedy  for  the  adjustment  of  firm  diflSculties,  until 
the  parties  have  availed  themselves  of  such  remedy."  And 
when  one  member  of  a  firm  seeks  to  restrain  his  copartner  from 
a  violation  of  or  departure  from  the  terms  of  the  partnership 
articles,  the  relief  may  properly  be  withheld  when  plaintiff 
himself  has  not  complied  with  such  articles.' 


II,    Dissolution  of  the  Fiaic 

(  1S42.  Injunction  pending  action  for  dissolution. 

134;^.  A^eements  not  to  continue  firm  business. 

1344.  Urgent  necessity  must  be  shown;  iliustrationfl. 

1345.  Firm  name  and  ^ood  will  after  dissolution. 

1346.  Publication  of  periodical. 

1347.  Vessel  not  enjoined  from  sailing^. 

1348.  Violation  of  agreement  for  dissolution. 

1349.  Publication  of  letters  after  dissolution* 

§  1342.  In  an  action  for  a  dissolution  of  a  partnership  the 
court  may,  upon  proper  showing,  restrain  any  member  of  the 
firm  from  improper  interference  with  the  business,  or  from 
Committing  any  damage  to  the  property  of  the  firm.*  Thus, 
one  member  may  be  enjoined  from  collecting  any  debts  due 
the  copartnership,  or  from  accepting  or  negotiating  bills  of 
exchange  for  other  than  partnership    purposes.*     And   the 

*McKee  v.  Griffin,  2^  La.  An.  417.  Marshall  v,  Watson,  25  Beav.  501. 

*  Carlen  v.  Dniry,  1  Ves.  &  B.  154.  *  Read  v.  Bowers.  4  Bro.  C.  C.  441 ; 

•Smith  V.  Fromont,  2  Swanst.  330.  Williams  v.  Bingley,  2  Vem.  278, 

*Crockford  v.  Alexander,  15  Ves.  note. 
188;  Smith  v.  Jeyes,  4  Beav.  503; 
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court  may  even  restrain  one  partner  from  using  the  firm  name 
in  any  manner  in  drawing  or  indorsing  commercial  paper,  or 
in  accepting  bills  of  exchange.^  And  where,  upon  a  dissolu- 
tion, one  of  the  partners  takes  all  of  the  property  and  assets^ 
agreeing  to  pay  all  of  the  debts,  and  to  hold  the  other  partner 
harmless  on  account  thereof,  but  afterward  becomes  insolvent 
and  threatens  to  dispose  of  the  property  for  his  own  benefit, 
leaving  the  debts  unpaid,  he  may  be  enjoined  at  the  suit  of  the 
creditors  from  doing  the  acts  threatened.* 

§  1343.  Agreements  by  one  or  more  of  the  retiring  mem- 
bers, on  the  dissolution  of  a  firm,  not  to  carry  on  the  firm 
business,  may  be  enforced  in  equity  by  enjoining  any  attempt 
at  their  violation.  Such  agreements  are  not  to  be  construed 
as  in  restraint  of  trade  generally,  nor  are  they  in  contravention 
of  public  policy,  and,  there  being  no  adequate  remedy  at  law 
for  their  violation,  a  court  of  equity  is  the  proper  tribunal  to 
afford  relief.'  Thus,  where  one  of  several  partners  engaged  in 
the  carrying  trade  purchases  the  interest  of  all  the  others  in 
the  assets  and  good  will  of  the  business,  they  agreeing  in  writ- 
ing not  to  do  anything  which  will  impair  or  injure  the  good 
will  of  the  trade,  equity  will  enjoin  tliem  from  taking  any 
steps  tending  to  draw  away  the  business  to  themselves.  In 
such  a  case,  the  injury  being  a  constantly-recurring  one,  the 
damages  sustained  are  not  susceptible  of  accurate  computation, 
and  an  action  at  law  would  afford  no  adequate  redress  for  tlie 
loss  sustained.* 

§  1344.  While  the  objections  to  the  interference  of  equity 
by  injunction  in  partnership  cases  are  less  strong  after  disso- 
lution than  before,  yet  even  then  some  urgent  and  pressing 
necessity  must  be  shown  to  induce  the  court  to  sustain  an  in- 
junction. And  where  the  partner  against  whom  the  writ  has 
been  granted  has  the  legal  right  to  the  partnership  property, 
in  accordance  with  the  terms  of  the  contract  of  dissolution,  an 
injunction  will  not  be  sustained  to  restrain  him  from  the  man- 

1  Jervis  v.  White,  7  Yes.  413;  Hood         *  Angrier  v.  Webber,  14  Allen,  211; 
9.  Aston,  1  Rubs.  412.  Whittaker  v,  Howe,  3  Beav.  883. 

*  Deveau  p.  Fowler,  2  Paige,  400.         «  Angier  v.  Webber,  14  Allen,  211. 
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agement  of  the  property,  the  bill  containing  no  allegations  of 
his  insolvency/  So  the  fact  that  a  partnership  may  be  un- 
profitable, and  shonld  therefore  be  dissolved  or  discontinued,, 
will  not  warrant  a  court  in  enjoining  one  of  the  partners  from 
proceeding  with  the  business  and  settling  up  the  firm  affairs.* 
And  to  justify  an  injunction  as  to  funds  in  the  hands  of  a 
defendant  partner,  in  an  action  for  the  settlement  of  partner- 
ship a0airs,  it  should  appear  that  there  is  danger  that  the  money 
will  ultimately  be  lost  to  the  plaintiff.  And  when  it  is  not 
ehown  that  defendant  is  insolvent,  or  that  there  is  any  danger 
of  ultimate  loss  to  the  plaintiff,  the  injunction  shonld  not  be 
allowed/ 

§  1346.  The  right  to  use  the  firm  name  may  be  regarded  as 
one  of  the  partnership  assets,  and  if  upon  a  dissolution  one 
member  of  a  firm  purchases  the  entire  business,  the  name  is 
regarded  as  passing  with  the  other  assets,  and  the  retiring 
partner  may  be  restrained  from  its  use.*  And  a  surviving 
partner,  having  the  right  to  use  the  firm  name  of  the  partner- 
ship, may,  if  he  has  not  abandoned  the  right,  restrain  the 
executor  of  the  deceased  partner  from  using  the  name  for  his 
own  benefit'  Indeed,  the  good  will  and  firm  name  of  a  part- 
nersbip  constitute  so  important  a  part  of  the  firm  assets 
as  to  be  entitled  to  the  protection  of  equity  by  injunction. 
And  the  appropriation  by  one  partner  of  a  firm  name  so 
closely  imitatin*^  that  of  the  original  as  to  mislead  purchasers 
and  divert  trade  from  the  original  firm  may  be  enjoined. 
And  the  defendant  may,  in  such  case,  be  enjoined  from  the  use 
of  his  own  name  in  such  manner  as  to  mislead  the  public  and 
injnre  the  good  will  of  the  firm;  and  this  may  be  done,  not- 
withstanding the  bankruptcy  of  the  firm  and  the  appointment 
of  a  receiver,  since  it  is  necessary  to  preserve  the  good  will 
and  name  as  part  of  the  firm  assets.'    So  upon  a  sale  of  the 

» O'Bryan  v.  Gibbons.  2  Md.  Ch.  253. 

9.   And  see  Drury  v.  Roberts,  lb.  *  Banks  v.  Gibson,  34  Beav.  566. 

157.  >  Lewis  v,  Langdon,  7  Sim.  422. 

•Mcriea  r.  0  'Neill,  8  C.  E.  Green,  •  Bininger  v.  Clark,  60  Barb.  113; 

207.  S.  C.  10  Ab.  Pr.  N.  S.  264. 

*Wellman  v.  Harker,  3  Oregon, 
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good  will  of  a  partnership  bnsiness  in  condncting  an  insane 
hospital,  the  court  may,  for  the  pnri)ose  of  giving  efficacy  to 
such  sale,  allow  either  of  the  partners  to  purchase,  and  may 
enjoin  all  save  the  purchaser  from  condncting  the  same  business 
in  that  locality.'     So  when  upon  the  dissolution  of  a  partner- 
ship the  retiring  partner  sells  to  the  other  all  the  firm  property, 
but  without^  mention  of  the  good  will,  neither  the  continning 
partner  nor  his  assignee  will  be  permitted  to  so  use  the  old  firm 
name  as   to  give  third  persons  reason  to   believe  that   the 
retiring  partner  is  still  connected  with  the  bnsiness,  when  tliis 
would  be  injurious  to  him  in  his  own  bnsiness;  and   the 
retiring  partner,  in  such  case,  is  entitled  to  be  protected  by 
injunction." 

§  1346.  It  is  also  held,  upon  principles  analogous  to  those 
above  stated,  that  when  a  firm  of  partners  are  owners  and  pro- 
prietors of  a  periodical,  the  retiring  partner  has  no  right,  upon 
a  dissolution  of  the  firm,  to  announce  by  advertisement  that 
the  periodical  will  be  discontinued,  although  he  may  announce 
that  it  will  be  discontinued  as  regards  himself.  And  in  such 
a  case,  the  retiring  partner  undertaking  to  limit  his  advertise- 
ment or  announcement  so  that  it  shall  only  announce  the  dis- 
continuance of  the  publication  as  regards  himself,  the  court 
may  decline  to  make  any  order  respecting  the  injunction." 

§  1847.  Upon  a  bill  by  the  owner  of  a  fractional  interest  in 
a  ship,  praying  an  account  and  a  dissolution  of  the  partnership, 
a  court  of  equity  will  not  by  injunction  prevent  the  vessel 
from  sailing  when  the  object  of  the  suit  is,  in  etfect,  to  compel 
defendant  to  give  security  to  abide  the  decree  in  the  cause,  but 
will  leave  the  party  aggrieved  to  pursue  his  remedy  in  admir- 
alty.* 

§  1348.  When  two  partners  enter  into  an  agreement  that 
the  firm  shall  be  dissolved  and  that  the  partnership  estate, 
stock  and  good  will,  shall  be  conveyed  to  receivers,  who  are  to 
act  in  the  winding  up  of  the  firm,  an  injunction  may  be  al- 

>  Williams  v.  Wilson,  4  Sandf.  Ch.  '  Bradbnry  v.  Dickens,  27  Bear. 

880.  53. 

*  McOowan  Co.  «.  McGowan,  22  ^  Hallaran  v,  Donal,  9  Jr.  Eq.  211« 
Ohio  St.  370. 
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lowed  to  prevent  one  of  such  partners  from  nsing  the  firm 
property  and  effects  for  his  own  exclusive  benefit/ 

§  1349.  One  member  of  a  copartnership  may  be  enjoined, 
after  a  dissolution  of  the  firm,  from  publishing  letters  received 
fiom  his  copartner,  which  were  written  and  received  in  the 
course  of  their  partnership  business  and  pertained  to  that 
business,  where  the  purposes  of  justice  do  not  require  the  pub- 
lication. The  interference  of  the  court  in  such  case  is  based 
upon  the  principle  that  the  writer  of  a  letter  does  not  transfer 
the  absolute  property  in  or  ownership  of  the  letter  to  the  per- 
son receiving  it,  who  is  only  authorized  to  use  it  for  the  pur- 
pose for  which  it  was  sent,  the  ownership  of  the  letter  still  re- 
maining in  the  writer.* 


IlL      InJUWOTIONS  IK    CONNECTIOK  WITH  ReOETVEES. 

§  1350.  The  general  doctrine  stated. 

1351.  Serious  disagreement  between  partners. 

1352.  Limitations  upon  the  general  doctrine. 

1353.  Insolvenpy  of  defendant;  want  of  confidence. 

1354.  How  far  iig^°<^^ioii  dependent  upon  receivership. 

1355.  lUustrationfl  of  the  relief. 

1356.  Administrator  of  deceased  partner  allowed  relief. 

1357.  Partnership  in  farm:  sawing  lumber. 

1358.  Misconduct  of  defendant. 

1359.  Receiver  not  ex^joined  from  managing  property. 

§  1350.  The  extraordinary  remedy  of  equity  by  injunction 
in  partnership  matters  is  frequently  invoked  in  connection  with 
the  appointment  of  receivers,  although  the  two  remedies  are 
not  necessarily  or  always  invoked  or  granted  at  the  same  time. 
In  general  it  may  be  said  that  when  upon  the  dissolution  of  a 
partnership  the  members  of  the  firm  are  unable  to  agree  upon 
the  manner  of  closing  up  its  affairs,  it  is  the  usual  practice  of 
oonrts  of  equity,  with  a  view  to  protect  the  rights  of  all  par- 
ties in  interest,  to  exclude  all  the  partners  from  participating  in 

'Tdmer  v.  M^jor,  8  Gif.  442.  And  see  Gee  p.  Pritchard,  2  Swans* 

'Roberts  r.  McEee,  29  Geo,  161.      403.       , 
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the  business  of  closing  up  the  firm,  and  to  appoint  a  receiver 
for  that  purpose;  and  in  that  event  an  injunction  is  proper  to 
prevent  a  partner  from  participating  in  the  winding  up  of  the 
firm.'     Bat  to  warrant  a  receiver  and  an  injunction  in  partner- 
ship cases  such  a  state  of  facts  must  be  shown  by  the  plaintiff 
ad,  if  proved  at  the  hearing,  will  entitle  him  to  a  decree  for  a 
dissolution  of  the  firm.      And  in  determining  whether  the 
conduct  of  one  partner  has  been  such  as  to  entitle  the  other  to 
a  dissolution,  in  passing  upon  an  application  for  an  injunction 
and  a  receiver,  the  court  will  consider  not  merely  the  specific 
terras  of  the  contract  of  partnership,  but  also  the  duties  and 
obligations  which  are  implied  in  every  such  undertaking.     And 
if  it  is  manifest  that  the  conduct  of  the  defendant  partner  has 
been  so  injurious  to  the  firm  and  so  inconsistent  with  his  duties 
as  a  partner  as  to  entitle  plaintiff  to  a  dissolution,  a  receiver 
and  an  injunction  will  be  allowed."    But,  although  an  inter- 
locutory injunction  has  been  granted,  ex  parte^  upon  a  bill  by 
one  partner   seeking   a  dissolution,   it  does   not  necessarily 
follow  that  a  receiver  will  be  appointed  over  the  affairs  of  the 
firm.    And  if  the  court  is  satisfied  that  such  a  case  is  not  pre- 
sented as  to  entitle  plaintiff  to  a  final  dissolution  it  will  refuse 
to. appoint  a  receiver,  notwithstanding  such  injunction ,  leaving 
the  injunction  to  be  dissolved  in  due  time  and  upon  proper 
motion.* 

§  1351.  The  fact  that  the  conduct  of  the  defendant  partner 
has  been  such  as  to  destroy  the  mutual  confidence  which  ought 
to  subsist  between  partners  is  an  important  element  influencing 
the  court  in  granting  relief  by  an  injunction  and  a  receiver  in 
partnership  cases.*  And  when  the  pleadings  disclose  a  serious 
and  apparently  irreconcilable  disagreement  between  the  part- 
ners, as  to  the  control  and  disposition  of  their  property  and 
effects,  and  as  to  their  respective  demands  against  each  other, 
the  appointing  of  a  receiver  and  allowing  an  injunction  are 
regarded  as  a  provident  exercise  of  the  powers  of  a  court  of 
equity,  sanctioned  alike  by  authority  and  by  the  exigencies  of 

'  Van  Rensselaer  r.  Emery,  9  How.         'Garretson  r.  Weaver,  8  Edw.  Ch. 
Pr.  135.  885. 

*  Smith  V,  Jeyes,  4  Beav.  5^3.  ^  Smith  v.  Jeyes,  4  B:av.  503. 
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the  case.*  So  when  it  is  apparent  that  the  defendant  partner  has 
deliberately  resolved  to  break  np  and  min  the  firm  business,  and 
the  personal  relations  of  the  partners  are  such  that  they  can 
not  carry  on  business  with  advantage  to  each  other,  sufficient 
cause  is  presented  for  an  injunction  and  a  receiver.' 

§  1352.  The  appointment  of  receivers  in  partnership  cases 
depends  largely  upon  the  special  circumstances  of  each  par- 
ticular case,  and  it  is  difficult  to  lay  down  any  rules  of  general 
application.  It  does  not  necessarily  follow  because  a  partner- 
ship has  been  dissolved  and  because  a  partner  is  entitled  to  an 
account,  that  he  is  therefore  entitled  to  an  injunction  and  a 
receiver;  but  there  must  be  some  actual  abuse  of  the  rights  of 
a  copartner,  or  of  the  partnership  property,  before  a  court  of 
equity  will  interfere.'  And  in  the  case  of  a  dissolution  by  the 
sale  of  the  interest  of  one  partner  under  an  execution  against 
him  individually,  the  court  will  be  governed  by  the  same  rule, 
in  interfering  with  the  other  partner,  as  in  case  of  a  dissolution 
by  death;  and  the  injunction  will  not  be  allowed  if  the  equities 
do  not  clearly  warrant  it.* 

§  1353.  Upon  a  bill  between  partners  for  a  settlement  of  the 
affairs  of  the  partnership,  affcer  a  dissolution,  the  insolvency 
of  the  defendant  will  warrant  the  court  in  granting  an  injunc- 
tion and  appointing  a  receiver  for  the  protection  of  com- 
plainant The  insecurity  of  the  partnership  assets  in  such  a 
case,  if  left  in  the  control  of  an  insolvent  member  of  the  dis- 
solved firm,  affords  strong  ground  for  equitable  relief.'  And 
where,  through  the  improper  conduct  of  one  of  two  part- 
ners, such  a  want  of  confidence  exists  between  them  as  is 
sufficient  to  warrant  the  court  in  dissolving  the  partnership,  a 
receiver  may  be  appointed  and  an  injunction  allowed,  the  in- 
junction in  such  case  following  the  receiver  almost  as  a  matter 
of  course.' 
§  1354.  The  continuance  of  an  injunction  granted  to  preserve 

'  Whitman  v.  Robinson,  21  Md.  *  Id. 

90.  *  Randall  v.   Morrell,    2   C.   E. 

*  ^taro  V,  Wagner,  8  C.  E.  Green,  Green,  843. 

388.  •  Seiffhortner  v,  Weissenbom,  5  C. 

'  Renton  v.  Chaplin,  1  Stockt.  62.  E.  Green,  172. 
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partnership  property  from  waste,  pending  an  application  for 
the  appointment  of  a  receiver,  must  depend  upon  the  fate  of 
such  application,  and  if  the  receiver  is  denied  the  injunction 
must  be  dissolved.^  But  the  injunction  being  regarded  as 
auxiliary  to  the  appointment  of  a  receiver,  upon  the  removal 
of  the  receiver  and  the  appointment  of  another,  the  injunction 
originally  allowed  will  be  continued  as  of  course.* 

§  1355.  The  fact  that  one  partner  has  failed  to  contribnte 
his  share  to  the  capital  stock  of  the  firm,  as  agreed  by  the  co- 
partnership articles,  and  that  he  sells  his  interest  in  the  firm 
to  a  third  person  without  the  knowledge  and  consent  of  the 
other  partner,  and  refuses  to  pay  any  portion  of  the  firm  indebt^ 
edness,  coupled  with  his  insolvency  and  the  fact  that  the  pur- 
chaser has  taken  possession  of  the  firm  assets  and  excludes 
the  other  partner  therefrom,  will  warrant  the  granting  of  an 
injunction  and  the  appointment  of  a  receiver  to  take  charge 
of  the  firm  assets.*  And  where  a  partnership  is  formed 
merely  at  will,  to  be  dissolved  at  the  pleasure  of  either  party, 
and  it  does  in  fact  become  dissolved  by  the  insolvency  of  some 
of  its  members,  an  attempt  by  the  insolvent  partners  to  ap- 
propriate the  firm  assets  to  the  payment  of  their  private  debts 
by  an  assignment  thereof  for  the  benefit  of  their  creditors, 
affords  sufficient  ground  to  entitle  the  remaining  partners  to  an 
injunction  and  a  receiver.  And  in  such  case,  the  receivership 
and  the  injunction  should  extend  to  and  cover  all  the  firm  as- 
sets in  the  hands  of  the  defendant  partners  and  the  assignee, 
in  order  to  prevent  their  misappropriation.* 

§  1356.  In  the  case  of  a  partnership  dissolvable  at  will, 
there  being  no  partnership  articles  and  no  provision  for  a  con- 
tinuation of  the  business  by  the  administrators  or  representa- 
tives of  a  deceased  partner,  upon  the  death  of  one  member  of 
the  firm  if  the  surviving  partner  refuses  to  proceed  within  a 
reasonable  time  to  close  up  the  affairs  of  the  firm,  continuing 
the  business  meanwhile  in  his  own  name  and  for  his  own  benefit, 

*  Walker  v.  House,  4  Md.  Ch.  89.      Oh.  113. 

•  WyiiainBon  v.  Wilson,  1  Bland,  *  Davis  v.  Grove,  2  Rob.  N.  T. 
41S.  134;  Same  9.  Same,  lb.  635. 

'  Heaihoot  v,  Ravenscroft,  2  Halst. 
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upon  a  bill  by  the  administrator  of  the  deceased  partner  a  court 
of  equity  will  enjoin  such  continuation  of  the  business  and  ap- 
point a  receiver  over  the  firm  affairs.^ 

§  1357.     Where  plaintiffs,  the  owners  of  a  farm,  enter  into 
an  agreement  in  the  nature  of  a  partnership  with  defendant  to 
work  the  farm  and  divide  the  profits,  with  a  provision  that 
plainti&  may  terminate  the  partnership  on  six  months  notice 
if  the  profits  do  not  reach  a  given  amount,  upon  showing  that 
the  farm  has  not  paid  the  amount  agreed  upon,  plaintiffs  are 
entitled  to  an  injunction  and  a  receiver  to  wind  up  the  affairs 
of  the  partnership.*"    So  when  a  partnership  is  formed  for  the 
purpose  of  sawing  lumber,  and  by  the  articles  of  agreement  the 
partner  having  charge  of  the  business  is  to  take  the  timber 
used  at  the  mill  from  land  belonging  to  his  copartner,  a  viola- 
tion of  this  agreement  constitutes  such  a  breach  of  duty  as  to 
justify  an  injunction  and   a  receiver,  when  the  business  is 
shown  to  be  in  a  losing  condition  and  the  indebtedness  of  the 
firm  increasing.' 

§  1858.  In  an  action  for  the  settlement  of  partnership 
accounts,  although  there  may  be  some  dispute  as  to  whether 
property  in  possession  of  a  defendant  partner  is  really  firm 
property,  yet  when  it  sufficiently  appears  that  it  was  received 
in  part  payment  for  a  sale  of  partnership  property,  and  plain- 
tiff shows  that  defendant  is  insolvent  and  has  acted  in  bad 
faith,  and  that  he  has  disposed  of  part  of  the  property  with  in- 
tent to  defraud  the  firm  creditors,  sufficient  cause  is  shown 
for  an  injunction  and  a  receiver,  leaving  defendant  to  show,  if 
he  can,  in  the  further  stages  of  the  cause,  that  the  property  in 
question  is  his  individual  property.* 

§  1359.  When  the  appointment  of  a  receiver  over  a  part- 
nership, upon  proceedings  under  judgments  against  the  firm, 
has  become  perfected  by  his  giving  the  required  security,  such 
receiver  becomes  at  once  entitled  to  possession  of  the  partner- 
ship effects;  and  the  assets  thus  in  his  possession  are  deemed  in 

>  Holden's   Adm^rs  v.  McMakin,  'New  v.  Wngh^  44  Miss.  202. 

1  Par.  Eq.  Gas.  270.  *  Saylor  v.  Mockbie»  9  Iowa,  209. 

*  DunQ  r.  McNanght,  88  Ga.  179. 
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the  custody  of  the  court,  and  will  not  be  disposed  of  without 
shearing  of  all  parties  in  interest.  It  is  improper,  therefore^ 
to  enjoin  such  receiver  from  the  management  of  the  property 
or  fond,  since  this  would  in  effect  restrain  the  court  itself  from 
disposing  of  the  funds  which  might  come  into  the  hands  of  its 
officer.* 

^VanBensselaar  r.  Emeiy,  9  How.  Pr.  135. 
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OP  INJUNCTIONS  PERTAINING  TO  EXECUTORS  AND  AD- 
MINISTRATORS. 

§  1360.  Jurisdiction  exercised  for  protection  of  estate. 

1861.  Improper  distribation;  suit  exgoined;  insoWencT'. 

1362.  Defectiye  execution  of  power. 

1863.  Jndfrment  against  administrator,  when  enjoined. 

1364.  Illnstrations  of  the  jurisdiction. 

1365.  Execution  against  administrator,  when  enjoined. 

1366.  Fraud  by  administrator  or  executor. 
1867.  Belief  in  behalf  of  heirs-at-law. 

1368.  The  jurisdiction  not  favored. 

1369.  Izgunctions  against  judgments. 

1370.  Judgment  against  legatee,  when  ei^oined. 
1871.  Second  administrator's  sale  eigoined. 

1372.    Iigunction  denied  when  other  relief  available. 
1878.    Iigunction  refused  against  executor*s  sale. 
1874.    Sale  of  legacies  under  execution  enjoined. 

§  1360.  The  granting  of  injunctions  for  or  against  executors 
and  administrators,  is  based  upon  principles  of  a  purely  equi- 
table nature,  and  the  jurisdiction  is  generally  exercised  for  the 
protection  of  the  estate  to  be  administered,  although  it  may,  as 
we  shall  hereafter  see,  be  allowed  for  the  protection  of  the  ex« 
ecjMr  or  administrator  personally.  It  may  be  said,  generally^ 
that  proceedings  by  an  administrator  without  due  and  suflScient 
authority  may  be  enjoined  at  the  suit  of  the  next  of  kin* 
Thus,  where  an  administrator  is  proceeding  without  proper  au- 
thority to  sell  the  effects  of  his  intestate,  an  injunction  is  the 
proper  remedy.* 

§  1861.  Where  executors  refuse  to  distribute  the  estate  rata- 
bly among  the  creditors,  according  to  the  terms  of  the  devise* 
and  threaten  to  secure  certain  favored  creditors  who  are  entitled 

>  Lawrence  «.  Fhilpot,  27  Geo.  585. 
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to  no  preference,  either  at  law  or  in  equity,  an  injunction  may 
be  allowed  to  prevent  them  from  making  such  a  disposition  of 
the  estate/  And  where  a  non-resident  and  insolvent  executor 
is  seeking  by  suit  in  the  common-law  courts  to  obtain  posses- 
sion of  a  fund  belonging  to  the  estate,  he  may  be  enjoined  from 
proceeding  with  his  suit  upon  a  strong  showing  of  danger  of 
his  wasting  or  misapplying  the  fund."  But  it  is  to  be  observed 
that  insolvency  of  the  executors  is  not  of  itself  sufficient  cause 
to  warrant  a  court  of  equity  in  restraining  them  from  a  sale  of 
the  property,  and  thereby  taking  the  administration  of  the  es- 
tate out  of  their  hands.* 

§  1862.  The  defective  execution  of  the  powers  conferred 
upon  administrators  constitutes  ground  for  relief  in  equity  in 
favor  of  lonafide  purchasers  for  valuable  consideration.  Thus, 
the  heirs  of  a  deceased  person  may  be  enjoined  from  prosecuting 
an  action  of  ejectment  for  th^  recovery  of  real  estate  sold  by 
the  administrators  of  the  estate,  the  only  foundation  for  the 
action  being  the  omission  of  one  of  the  two  administrators  to 
join  in  the  conveyance.  The  sale  having  been  consummated 
and  the  purchase  money  paid  in  good  faith,  the  purchaser  is 
entitled  to  the  aid  of  equity  to  relieve  against  the  defective 
conveyance.* 

§  1363.  An  injunction  has  been  allowed  in  behalf  of  an  ad- 
ministrator to  restrain  the  enforcement  of  a  judgment  against 
him,  where,  subsequent  to  the  rendering  of  the  judgment,  he 
has  discovered  set-offs  and  credits  to  which  his  intestate  was 
entitled,  but  of  which  the  administrator  was  ignorant  when  the 
judgment  was  obtained.'  And  where,  on  the  application  of 
an  administrator,  an  injunction  has  been  allowed  to  restrain  a 
judgment  recovered  against  him  in  his  capacity  of  adminis- 
trator, it  may  be  continued  until  such  time  as  sufficient  assets 
shall  come  into  his  hands  to  satisfy  the  judgment,  or  any  part 

>  Depan  9.  Moees,  8  Johns.  Oh.  8  Halst  Ch.  140. 

849.  ^Wortman   v.  8kiDner»  1   Beas. 

'Dou^herfy  v.  Walker,  15  Geo.  858. 

442.  •Terril*8   Adm'ra    v.    SoathaU*s 

'  Schanck  v.  Execators  of  Schanckt  Ex V,  3  Bibb,  458. 
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diereo^  reserving  to  the  judgment  creditor  the  right  to  show 
sQch  assets  by  sci,fa^ 

§  1364.  An  executor  who  has  rendered  himself  personally 
liable  at  law  will  not  be  protected  in  equity  against  a  judgment 
at  law  for  such  liability."  Courts  of  equity  will  not,  however, 
permit  their  own  decrees  to  be  interfered  with,  and  to  prevent 
this  they  will,  under  proper  circumstances,  exercise  their  un- 
doubted jurisdiction  by  injunction  for  their  own  protection.* 
Thus,  a  decree  requiring  an  administrator  to  render  an  account 
wiU  be  protected  by  injunction;  and  such  a  de^cree  being  for 
the  benefit  of  all  the  creditors,  and  in  the  nature  of  a  judgment 
for  them  all,  the  relief  will  be  allowed  on  the  application  of 
either  party  to  restrain  proceedings  at  law  by  any  of  the  cred- 
itors against  the  administrator,  instituted  after  the  date  of  the 
decree.* 

§  1365.     Equity  exercises  control  over  matters  affecting  the 
administration  of  estates  by  virtue  of  its  original  jurisdiction, 
notwithstanding  such  matters  have  been  committed  by  statute 
to  other  tribunals,  unless  its  jurisdiction  has  been  expressly 
withdrawn.     It  is,  therefore,  proper  for  a  court  of  equity  to 
enjoin  the  enforcement  of  an  execution  de  bonis propriis  against 
an  administrator,  after  the  estate  of  the  decedent  has  become 
insolvent  and  has  been  so  declared  by  the  proper  probate  court.* 
And  it  constitutes  no  defense  to  a  bill  filed  for  such  purpose 
that  the  insolvency  of  the  estate  was  caused  by  the  neglect  of 
the  administrator  to  collect  assets,  such  a  question  being  prop- 
erly referable  to  the  probate  court,  which  is  the  appropriate 
tribunal  for  determining  questions  relating  to  the  misconduct 
of  the  administrator.* 

§  1366.    Fraudulent  and  collusive  conduct  upon  the  part  of 
an  administrator,  to  the  injury  of  the  estate  which  he  repre- 

'Haydonr.  6oode,4Hen.ftMunf.  And   see  Thompson  v.    Brown*   4 

460.  Johns.  Gh.  619. 

*Baiiea  9.   Popplewell,  10  Sim.  *  Lambert  9.  Mallett,  50  Ala.  73; 

.  883.  Balknm  v.  Harper's  Adm'r,   lb.  429. 

*  Brooks  V.  Dent,  4Md.  Ch.  473;  ^Balkum  v.  Haiper's  Adm*r,  50 

Buries  v.  Popplewisll,  10  Sim.  383.  Ala.  429. 
« Brooks  V.  Dent,  4  Md.  Ch.  473. 
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Bents,  may  justify  the  interference  of  iBquity  by  an  injunction 
restraining  his  fraudulent  proceedings/    Thus,  where  an  ad- 
ministrator, colluding  with  other  persons,  has  entered   into  a 
conspiracy  to  procure  a  sale  of  the  property  pertaining  to  tlie 
estate  for  their  joint  benefit,  the  administrator  having  allowed 
fraudulent  claims  against  the  estate,  to  satisfy  which  he  pro- 
cures an  order  for  the  sale  of  real  estate,  he  may  be  enjoined 
from  proceeding  with  the  sale  at  the  suit  of  persons  claiming 
the  ownership  of  such  real  estate;  although,  in  such  ease,  the 
court  will  only  enjoin  the  sale,  without  attempting  to  annal  or 
set  aside  the  order  of  the  probate  court'     So  when  an  admin- 
istrator is  sued  in  a  court  having  no  jurisdiction  over  him,  but 
he  accepts  service  and  permits  judgment  to  go  against  him 
by  default,  upon  an  old  account  against  the  deceased,  which 
has  been  barred  by  the  statute  of  limitations,  sufficient  ground 
is  shown  for  relief  in  equity  by  a  bill  to  enjoin  the  judg- 
ment at  the  suit  of  sureties  upon  the  administrator's  bond, 
they  having  sufficient  interest  in  the  matter  to  warrant  them 
in  proceeding  in  equity  to  have  the  judgment  set  aside.'     So 
a  creditor  of  an  estate  who  has  duly  proven  his  claim,  which 
has  been  allowed  by  the  proper  court  of  probate,  is  entitled  to 
an  injunction  to  restrain  the  executor,  who  is  also  a  mortgagee 
under  a  chattel  mortgage  executed  to  him  by  the  testator  to 
defraud  his  creditors,  from  selling  under  the  mortgage,  when 
the  estate  itself  is  insolvent  and  the  executor  is  also  insolvent.* 
§  1367.     Belief  by  injunction  may  also  be  granted  in  behalf 
of  the  heirs-at-law  against  improper  conduct  on  the  part  of  an 
administrator.     For  example,  where  the  heirs  have  paid  all  the 
debts  of  the  deceased  except  a  trifling  amount  due  to  a  single 
creditor,  and  have  then  partitioned  the  realty  between  them, 
they  may  restrain  a  sale  by  an  administrator  who,  without  be- 
ing requested  by  the  creditor  or  by  the  heirs,has  obtained  ad- 
ministration for  the  avowed  purpose  of  procuring  the  land 
himself/    So  the  grantees  of  real  estate,  claiming  under  a  con- 

1  Larae  v.  Friedman,  49  Cal.  278;  807. 

Washington  v.  Bamefl,  41  6a.  807.  ^  Becker  v,  Anderson,  6  Neb.  499. 

*Larne  v,  Friedman,  49  Cal.  278.  *  Owens,  AdmV,  v.  Childs,  58  Ala. 

'Washington  v.  Barnes,  41  Ga.  113. 


CHAP.  XXIV.]    EXECUTOES   AND   ADMINISTEATOBS.         893 

Tqrance  from  the  heir-at-law,  are  entitled  to  an  injunction  to 
prevent  the  administrator  from  making  a  Bale  of  the  real  estate 
in  satisfaction  of  claims  against  the  estate,  when  the  personal 
property  is  sniiicient  for  their  payment.*     And  upon  a  bill  by 
heirs-at-law  against  an  executor,  alleging  that  defendant's  tes- 
tator had  held  in  trust  for  plaintiffs  certain  money,  which  he 
had  inveated  in  real  estate  for  their  benefit,  but  taking  the  title 
in  his  own  name,  the  bill  seeking  a  conveyance  of  the  prem- 
ises to  plaintiffs,  it  was  held  proper  to  enjoin  the  executors, 
until  the  hearing,  from  selling  the  real  estate  as  assets  to  pay 
debts  of  the  testator.*    So  where  an  executor  claims  under  the 
will  and  also  by  gift  inter  vivos  from  the  testator,  an  injunction 
may  be  allowed  to  restrain  him  from  selling  personal  property 
thus  claimed,  upon  a  bill  charging  undue  influence  by  the  ex- 
ecutor over  his  testator.' 

§  1368.  It  is  not,  however,  to  be  inferred  that  the  granting 
of  relief  by  injunction  against  an  executor  is  a  favorite  branch 
of  the  jurisdiction  of  equity  by  injunction.  Indeed,  a  court 
of  equity  is  ordinarily  averse  to  granting  an  injunction  in  the 
first  instance  against  an  executor,  since  its  effect  is  to  wholly 
suspend  his  powers  and  to  prevent  him  from  further  acting  in 
the  management  of  the  trust.^  And  it  would  seem  that  mere 
irregnlarities  in  the  appointment  of  an  administrator  afford  no 
ground  for  enjoining  him  from  a  sale  of  the  property  in  satis- 
&ction  of  debts.*  And  while  equity  frequently  interferes  for 
the  protection  of  assets  pending  litigation  in  the  proper  court 
as  to  the  right  to  administer,  yet  when  such  court  has  duly  ap- 
pointed administrators  and  they  are  legally  and  equitably  en- 
titled to  the  assets,  equity  will  not  enjoin  them  from  dealing 
therewith  upon  the  application  of  the  next  of  kin.* 

^  Hill  r.  Mitchell,  40  Mich.  889.  Ab  to  the  rigrht  to  epjoin  an  executor 

*  McCorkle  v.  Brem,  76  N.  G.  407.      from  receiyingr  aBsets,  pending  a  con- 
'  Edmnnds  9.  Bird,  1  Yes.  &  B.      test  in  the  ecdefliastical  court  for  the 

54*2.  purpose  of  recalling  probate  of  t  ^e 

*  Boyd  V.  Murray,  8  Johns.  Oh.  48.      will,  see  Watkins  v.  Brent,  1  Myl. 

*  Dncote  v.  Bordelon,  24  La.  An.      &  Gr.  97,  affirming  S.  G.  7  Sim.  512; 
145.  Gonnor  v.  Connor,  15  Sim.  598. 

*Maher  v.  Gorman,  6  Ir.  Eq.  804. 
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§  1369.  An  executor  will  not  ordinarily  be  allowed  to  enjoin 
a  sale  of  real  estate  of  the  testator  in  satisfaction  of  a  judgment 
obtained  against  him  in  his  lifetime/    ISot  can  an  administra- 
tor enjoin  the  levy  of  an  ezecntion  nnder  a  judgment  against 
his  intestate  upon  real  estate  of  the  intestate,  when  it  is  not 
shown  that  the  administrator  will  be  injured  in  his  representa- 
tive capacity  by  the  sale  of  such  real  estate,  or  that  it  will  be 
necessary  to  sell  it  for  the  payment  of  debts.*    And  an  execu- 
tor who  seeks  to  enjoin  the  enforcement  of  a  judgment  against 
himself  upon  the  ground  of  an  understanding  with  the  credi- 
tor to  look  to  the  testator's  assets,  and  not  to  the  executor  per- 
sonally, can  not  have  such  injunction  upon  motion  in   the 
administration  suit,  but  must  institute  a  new  suit  for  that  pur- 
pose.*   Where,  however,  the  consideration  of  a  note  has  failed 
by  the  payee's  own  act  in  breach  of  his  contract,  equity  may 
properly  enjoin  proceedings  by  the  administrator  of  the  payee 
for  the  enforcement  of  the  note.* 

§  1370.  If  the  executors  of  an  estate  are  proceeding  to  col- 
lect a  judgment  against  one  who  is  a  legatee  of  the  testator  to 
an  amount  larger  than  the  judgment,  it  is  proper  to  enjoin 
them  from  proceeding  when  they  are  insolvent  and  unable  to 
respond  to  the  legatee  for  the  amount  of  his  demand.* 

§  1371.  Where  an  administrator  in  chief  sells  land  belong- 
ing to  the  deceased  pursuant  to  an  order  of  the  probate  court, 
and  the  purchase  money  is  paid  and  applied  as  assets  of  the 
estate,  and  an  administrator  de  bonis  non  subsequently  at- 
tempts to  sell  the  same  lands,  such  attempted  sale  operates 
as  such  a  fraud  upon  the  purchaser  under  the  former  sale  as  to 
entitle  him  to  the  aid  of  an  injunction  against  the  threatened 
sale.* 

§  1372.  A  court  of  equity  will  not,  however,  enjoin  an  ad- 
ministrator de  bonis  non  from  proceeding  to  sell  lands  of  the 
intestate  when  full  relief  against  the  proposed  sale  may  be 

>  Redd  V.  Blandford,  54  6a.  123.  «  Ewinff  v.  Chase,  AdmV,  2  Del 

*  Edwards  v,  Haventick,  Adm*r,      Ch.  278. 

47  Ind.  138.  »  Dobbs  v.  Prothro,  57  Ga.  14. 

*  Lucas  V.  Williams,  4  De  Gex,  F.  *  Bell  v.  Craig,  Adm*r,  52  Ala. 
&  J.  436.  215. 
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had  in  the  proper  probate  court'   And  an  injunction  has  been 
refdsed  against  an  execntor,  whom  it  was  sought  to  restrain 
from  receiving  payment  for  lands  sold  and  from  making  con- 
veyance thereof  upon  the  ground  of  misconduct,  when  the 
parties  aggrieved  could    have  ample  relief  in  the  probate 
court.*    So  creditors  of  a  deceased  testator  who,  under  the 
laws  of  the  state,  can  contest  priority  of  claims  against  the  es- 
tate after  judgment  as  well  as  before,  will  not  be  allowed  to 
enjoin  other  creditors  from  obtaining  judgment  against  the  ex- 
ecutor.* 

§  1373.  Tlie  fact  that  a  sale  of  real  estate  under  a  deed  of 
trust  in  the  nature  of  a  mortgage  has  been  enjoined  affords  no 
reason  why  an  executor  of  the  deceased  mortgagor  should  be 
enjoined  irom  making  an  executor's  sale  of  the  premises,  or  of 
the  interest  of  the  deceased  therein,  such  executor's  sale  being 
vnnde  pendente  lite  and  subject  to  the  lien  of  the  prior  deed  of 
trust.* 

§  1374.  Legacies  in  the  hands  of  an  administrator  with  the 
will  annexed,  pending  the  settlement  of  the  estate  of  the  de- 
ceased, are  not  subject  to  levy  and  sale  under  execution  against 
tlie  legatee;  and  the  administrator  may,  therefore,  under  such 
circumstances,  enjoin  the  sale.* 

'Jobnwnr.  Jones.  75  N.  C.  206.  *(Jeorge  •.  Cooper,  15  West  Va. 

'  Sprinkle  v.  Hutchinson,  66  N.  G.  666. 

450.  •  Stout  9.  La  Follette,  64  Ind.  865. 
•Turk  r.  Boss.  59  Ga.  378. 


CHAPTER    XXV. 

OF  INJUNCTIONS  PERTAINING  TO  SURETIES. 

§  1875,  Greneral  nile  and  its  applicatLons. 

1376.  Foundation  of  the  role. 

1377.  AocommodatiQn  indorser. 

1378.  Insolyency  of  principal;  lemoyal  of  mortgafired  proper^. 

1379.  Effect  of  statute. 

1380.  Surety  in  replevin. 

1381.  Judfl^ents  against  sureties. 

1382.  The  same. 

1383.  Ignorance  of  defense  at  law. 

1384.  Judgment  upon  note  not  merged  in  that  upon  injunction  bond. 

1385.  Contribution. 

1386.  When  suit  enjoined;  discharge  of  mortgage  by  co-sureiy. 

§  1876.  The  appropriate  remedy  for  the  protection  of  suro- 
ties,  who  have  been  discharged  irom  their  liabilities,  is  by 
injunction  to  restrain  proceedings  at  law  against  tliem  on 
account  of  the  suretyship.^  And  it  is  a  rule  of  general  applica- 
tion, that  wherever  the  relation  of  the  surety  to  the  debtor  is 
changed  without  his  consent,  as  by  giving  the  principal  debtor 
an  extension  of  the  time  of  payment  unknown  to  the  surety, 
the  latter  is  thereby  discharged  in  equity,  and  may  perpetually 
enjoin  the  creditors  from  proceeding  at  law  against  him  for 
the  collection  of  the  debt*  Thus,  a  creditor  who  enters  into 
an  agreement  with  his  principal  debtor  for  forbearance  to  sue 
thereby  discharges  the  sureties  of  the  debtor,  and  if  he  pro- 
ceeds to  obtain  a  judgment  against  the  sureties  before  they 
have  been  notified  of  the  contract  of  forbearance,  the  judgment 

^  Samuell  v,  Howarth,  8  Meriv.  Bees  v,  Berrington,  2  Yes.  Jr.  540; 

272;  Allan  v.  Inman,  7  Jur.  433.  Boultbee  v.  Stnbbs,  18  Yes.  20.  And 

>  Qark  v.  Henty,  3  T.  &  G.  187;  see  King  9.  Baldwin,  2  Johns.  Ck, 

Armistead  v.  Ward,  2  Pat  &  H.  504;  554. 
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will  be  perpetaallj  enjoined  on  the  application  of  the  snreties.* 
So  if  the  creditor  fraudulently  aids  the  principal  debtor  in 
absconding,  with  intent  thereby  to  hinder  the  surety  in  his 
remedy  against  the  principal,  the  creditor  will  be  enjoined  &om 
collecting  his  debt  of  the  surety.* 

§  1876.  The  rule  as  above  stated  is  founded  in  the  plainest 
principles  of  equity  and  reason.  The  surety  has  the  right  to 
insist  on  a  strict  performance  of  the  contract  to  which  he  has 
become  a  party,  and  he  can  not  be  bound  by  any  obligation  to 
which  he  has  not  given  his  consent.*  A  binding  and  valid 
contract  of  forbearance,  made  by  the  creditor  with  his  debtor 
without  the  surety's  consent,  by  depriving  the  surety  of  the 
right  of  immediate  recourse  against  his  principal  debtor,  takes 
away  from  him  the  protection  to  which  he  is  entitled,  and  de- 
prives him  of  the  equity  which  "he  has  a  right  to  demand.* 
Nor  does  the  fact  that  the  contract  for  indulgence  is  clearly  for 
the  benefit  of  the  surety  vary  the  application  of  the  rule,  since 
the  surety  himself  is  the  proper  person  to  determine  whether 
he  is  to  be  benefited  thereby.* 

§  1377.  Upon  the  principles  above  laid  down,  the  protection 
of  equity  has  been  extended  to  the  case  of  an  accommodation 
indorser  standing  in  the  position  of  a  surety.  Thus,  where 
the  makers  of  a  promissory  note,  in  a  suit  prosecuted  to  a 
court  of  final  resort,  are  held  not  liable  on  the  ground  of  ille- 
gality of  consideration,  an  indorser  for  accommodation  will  be 
allowed  to  enjoin  a  judgment  obtained  against  him  on  the 
same  note,  on  the  ground  that  the  principal  being  discharged, 
the  surety  should  also  be  discharged,  even  though  he  has  not 
used  due  diligence  in  defending  against  the  action  at  law.' 
The  rule  is  to  be  understood  as  limited  to  cases  where  the 
agreement  for  forbearance  is  founded  upon  sufficient  consider- 

>  Annistead  v.  Word,  2  Pat  &  H.  540;  Boultbee  «.  Stubbs*  18  Yes.  20; 
504.  Newton  v.  Chorlton,  10  Hare,  649. 

>  Smith  V.  Hays,  1  Jones  Eq.  821.         *  2  Story's  £q.  §  883;  Samuell  v. 
'  Samuell  v,  Howarth,    3   Meriy.      Howarth,   3  Meriv.  272;  Calvert  o. 

272;  Bonser  p.  Cox,  13  L.  J.  Ch.  260;      London,  2  Keen.  638. 
Newton  v,  Chorlton,  10  Hare,  649.  *  Miller  v.  Gaskins,  Sm.  &  M.  Ch. 

^  Bees  V*  Berringtun,  2  Yes.  Jr.      524. 
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ation,  and  is  in  its  natnre  snch  an  agreement  as  the  debtor 
might  enforce  against  the  creditor/  And  where  a  enretj  has 
entered  into  a  bond  for  the  performance  by  his  principal  of  two 
separate  things,  a  subsequent  variation  from  the  terms  of  the 
contract  as  to  one  of  those  things,  without  the  surety's  consent, 
does  not  release  him  from  his  obligation  as  to  the  other.*  Nor 
will  the  taking  of  additional  security  from  the  debtor  operate 
as  a  discharge  of  the  surety,  unless  taken  in  place  of  the  original 
security.* 

§  1378.  Insolvency  of  the  principal  debtor,  against  whom  a 
judgment  has  been  obtained,  and  the  fact  of  his  having,  after 
the  rendition  of  the  judgment,  sold  property  which  the  pur- 
chaser is  about  to  remove  from  the  county,  afford  sufficient 
ground  for  enjoining  the  removal  of  the  property  at  the  suit 
of  the  surety,  even  although  he  has  not  yet  been  compelled  to 
pay  the  judgment^  So  sureties  upon  an  official  bond,  upon 
showing  that  their  principal  will  be  in  default,  and  that  prop- 
erty mortgaged  to  them  to  secure  them  on  account  of  their 
suretyship  is  in  danger  of  being  removed,  are  entitled  to 
the  aid  of  equity  to  restrain  the  removal  of  the  mortgaged 
property.* 

§  1879.  An  injunction  granted  for  the  purpose  of  proiiecting 
a  person  from  the  sale  of  his  property,  to  satisfy  a  debt  for 
which  he  was  simply  a  surety,  will  not  be  dissolved  because  of 
a  statute  conferring  upon  the  court  out  of  which  the  execution 
issued  power  to  administer  equitable  relief,  where  a  judgment 
is  recovered  against  both  principal  and  surety.  The  court  will 
be  governed  in  such  a  case  by  the  principle  that  the  conferring 
of  equitable  power  upon  courts  of  common  law,  neither  impairs 
or  abridges  the  jurisdiction  of  equity,  but  simply  creates  a  case 
of  concurrent  jurisdiction.* 

§  1380.  Upon  the  question  whether  a  surety  in  replevin  is 
entitled  to  protection  by  injunction,  until  the  principal  debtor 

>  Blake  v.  White,  1  Y.  i^  C.  420;  *  Eyre  p.  Everett,  2  Rase.   881; 

Armisted  v.  Ward,  2  Pat  &  H.  504;  Newton  o.  Chorlton,  10  Hare,  649. 

Eeath  9.  Key.  1  T.  i^  J.  434.  ^  Anderson  9.  Walton,  85  Geo.  202. 

*  Harrison  v,  Seymour,  1  L.  B.  G.  '  Outlaw  v.  Reddick,  11  Geo.  669. 

P.  519.  *  Irick  v.  Black,  2  C.  E.  Green,  189. 
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is  exhausted,  the  better  doctrine  is  that  such  a  surety  is  not 
entitled  to  an  injunction  to  prevent  the  levy  of  an  execution  on 
his  own  property  nntU  that  of  his  principal  debtor  shall  have 
first  been  levied  upon;  the  protection  of  the  surety's  property 
by  compelling  a  levy  on  that  of  the  principal,  being  a  proceed- 
ing unsanctioned  either  by  principle  or  authority.*  But  in 
Indiana  it  would  seem  that  a  surety  in  an  action  of  replevin  is 
entitled  to  enjoin  a  levy  upon  his  property  before  that  of  the 
judgment  debtor  is  exhausted;  although  such  injunction  is  not 
proper  unless  the  officer  is  actually  threatening  or  is  about  to 
levy  an  execution  upon  plaintiff's  property,  and  the  mere  fact 
that  an  execution  is  in  his  hands  is  not  sufficient  to  warrant  the 
relief.* 

§  1381.  Questions  of  considerable  nicety  and  importance 
have  occurred,  touching  the  extent  to  which  equity  may 
relieve  by  injunction  against  judgments  at  law  which  have 
been  recovered  against  sureties.  The  question  of  good  faith 
and  diligence  on  the  part  of  the  judgment  creditor  may  become 
a  controlling  element  in  cases  of  this  nature.  Thus,  where 
judgment  is  obtained  against  the  principal  and  sureties  in  an 
appeal  bond,  and  at  the  time  of  recovering  such  judgment  the 
principal  in  the  bond  is  solvent  and  the  judgment  may  be  re- 
alized, but  by  the  delay,  laches  and  bad  faith  of  the  judgment 
creditor  and  his  assigns,  the  principal  debtor  becomes  insolvent 
60  that  the  surety  loses  his  recourse  against  him  for  indemnity, 
the  enforcement  of  the  judgment  against  the  surety  may  be 
enjoined."  And  where  the  holder  of  a  promissory  note  pro- 
cures judgment  thereon  against  the  maker,  levies  execution 


lEilpotrick  V.  Tanstall,  5  J.  J. 
Ifanh.  80. 

*  Elaon  V.  O'Dowd,  40  Ind.  800. 

*  Biggerstaff  v.  Hoyt,  62  Mo.  481. 
And  in  Kansas,  the  law  of  the  state 
requiring  a  creditor  to  exbauat  the 
pruperly  of  the  principal  before  that 
of  the  surety,  the  judgment  being 
entered  under  the  practice  of  the 
state  so  as  to  show  the  relations  of 
the  parties,  it  is  held,  that  a  surety 


can  not  restrain  the  enforcement  of 
the  judgment  by  execution  against 
his  property  upon  the  ground  of  a 
prior  agreement  with  the  creditor 
not  to  collect  the  judgment  from  the 
principal  until  he  had  exhausted  the 
surety*s  property,  nor  upon  the 
ground  that  the  creditor  had  delay- 
ed execution  against  the  principal 
until  he  had  become  insolvent.  Fox 
V.  Hudson,  20  Ean.  246. 
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upon  his  land,  and  afterward,  and  without  the  knowledge  or 
consent  of  the  surety  postpones  the  sale,  and  the  maker  then 
becomes  insolvent,  the  surety  may  enjoin  the  creditor  from 
satisfying  his  judgment  out  of  the  property  of  the  former, 
since  the  action  of  the  creditor  in  such  case  operates  as  a  dis- 
charge of  the  surety.'  So  when  a  surety  has  paid  the  amount 
due  from  his  principal  in  full,  he  may  be  protected  by  injunc- 
tion from  the  enforcement  of  judgments  upon  his  recognizance 
for  anything  more.*  But  an  injunction  will  not  lie  to  restrain 
a  judgment  against  complainant  on  a  note  executed  by  him  as 
surety,  the  only  equity  in  support  of  the  bill  being  that  fraud- 
ulent representations  were  made  by  the  principal  to  obtain  the 
signature  of  the  surety,  no  fraud  or  misrepresentation  being 
charged  upon  the  payee.'  And  when  plaintiffs  seek  to  enjoin 
the  enforcement  of  a  judgment  at  law  against  them,  upon  tlie 
ground  that  they  were  only  sureties  upon  the  note  on  which 
the  judgment  was  rendered,  and  that  plaintiff  in  that  action 
induced  them  to  consent  to  judgment  by  default  upon  assur- 
ances that  no  execution  should  issue  against  them,  no  sufficient 
ground  for  relief  is  presented.* 

§  1382.  When  the  holder  of  a  promissory  note  brings  suit 
against  two  makers,  one  of  whom  occupies  the  relation  of 
surety  to  the  other,  and  plaintiff  dismisses  his  suit  as  to  the 
principal  maker,  for  the  purpose  of  avoiding  his  plea,  and  then 
takes  judgment  against  the  surety,  the  effect  being  to  prevent 
the  surety  from  recovering  against  the  principal,  the  note 
being  barred  by  the  statute  of  limitations,  such  equities  are 
presented  as  to  warrant  an  injunction  in  behalf  of  the  surety 
to  restrain  the  enforcement  of  the  judgment  against  him.* 

§  1383.  A  surety,  however,  will  not  be  allowed  to  rely 
upon  his  ignorance  of  a  substantial  defense  to  an  action  at 
law  against  him  as  surety,  resulting  out  of  transactions  between 

^  Parker  v.  Nations,  83  Tex.  210.  a  surety  may  ei^oin  the  enforcement 

^  Inre  Herricks  Minors,  3  Ir.  Ch.  of  a  judgment  against  him  ontii  an- 

183.  other  security  for  the  same  debt  has 

*  Griffith  V.  Reynolds,  4  Grat.  46.  been  exhausted,  Meade  v.  Grigsby  *8 

*  Mitchell  V.   Boyer,  58  Ind.   19.  Adm'rs,  26  Grat.  612. 

See,  as  to  circumstances  under  which         *  Turner  «.  McCarter«  42  Ga.  491. 
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the  plaintiff  in  snch  action,  and  the  principal  debtor,  as  a 
ground  for  enjoining  the  judgment  against  him,  nnless  he 
avers  in  his  bill  and  satisfactorily  proves  that  he  took  proper 
steps  to  ascertain  the  true  state  of  the  case  and  to  prepare  his 
defense  in  the  action  at  law,  or  that  he  was  prevented  by 
cirenmstances  which  rendered  it  impossible  for  him  so  to  do.' 

§  1384.  Where  judgment  is  obtained  against  the  principal 
and  his  sureties  upon  a  promissory  note,  and  the  principal  en- 
joins the  judgment,  giving  other  sureties  upon  the  injunc- 
tion bond,  and  the  injunction  is  afterwards  dissolved  and 
judgment  rendered  upon  the  bond,  which  is  satisfied  in  part 
upon  execution,  the  original  judgment  upon  the  note  is  not 
merged  in  that  upon  the  injunction  bond;  the  sureties  upon 
the  original  note  can  not,  therefore,  restrain  the  enforcement 
of  the  judgment  against  them.' 

§  1385.  It  is  held  that  one  surety  can  not  by  injunction 
restrain  proceedings  at  law  by  his  co-surety  for  contribution 
unless  he  tenders  the  amount  due  the  co-surety  who  has  paid 
the  debt,  or  alleges  his  readiness  to  pay.'  And  the  fact  that  an 
administrator  has  wasted  the  estate,  and  one  of  his  sureties  is 
threatened  with  suit  by  the  legatees  of  the  estate  to  make  good 
snch  deva^tavity  would  seem  to  be  insufficient  ground  for  enjoin- 
ing the  enforcement  of  a  judgment  in  favor  of  the  heirs  of  a 
co-surety  upon  the  administrator's  bond,  upon  a  bill  seeking  to 
enforce  contribution  out  of  such  judgment  as  assets  of  the  co- 
surety's estate.^ 

§  1386.  Where  a  surety  has  entered  into  an  obligation  in 
writing,  upon  the  understanding  and  faith  of  another  person 
also  executing  the  agreement  as  co-surety,  which  the  latter  fails 
to  do,  the  surety  may  have  the  aid  of  an  injunction  to  restrain 
proceedings  at  law  upon  the  written  instrument.*  And  one 
3f  two  sureties  may  have  an  injunction  to  prevent  a  oo-surety 
from  discharging  a  mortgage  given  to  secure  the  two  sureties, 

>  Smith  V.  McLain,  11  West  Va.  «  Ponllain  v.  Engrlish.  57  Ga.  492. 

654.  *  Eyans  v,  Bremridgfe,  8  De  Gex, 

'  Gowan  v.  Graves,  10  Heisk.  579.  M.  &  G.  100,  afarming  S.  0.  2  Eay 

•  Craig  9.  Ankeney,  4  Gill,  225.  &  J.  174. 
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and  from  dismissing  a  suit  which  is  being  prosecuted  for  their 
protection." 


>  Sheehan  p.  Taft,  110  Mass.  881. 
The  doctrine  was  stated  by  Lord 
Hardwittke  that  a  soiety  upon  an 
ofBcial  bond  might  eigoin  a  suit 
against  him  upon  the  bond  ontil  an 
account  oould  be  taken  of  whether 
anything  was  due  to  the  plaintiff; 


smce  there  might  be  a  breach  of  the 
condition  of  the  bond,  yet  nothing* 
due.  Peck  v,  Payne,  Ca.  temp.  BT. 
295.  Itisdoubtful,  however,  whether 
such  a  doctrine  would  now  be  reco^ 
niaedor  enforced. 


CHAPTER  XXVL 

OP  INJUNCTIONS  BETWEEN  HUSBAND  AND  WIFE. 

§  1887.    Sale  of  wife*a  property  for  husband's  debts  ezgoined. 

1388.  Farther  illustrations. 

1389.  Sale  of  wife^s  personal  property  ei^'oined. 

1890.  Purchase  money  furnished  by  husband. 

1891.  When  husband  and  wife  ei^oined  from  incombering. 
1992.    General  doctrine  further  iUustrated. 

1393.  Iigunction  pending  proceedings  for  divorce. 

1394.  Apprehensions  of  abandonment  insufficient. 

1395.  Extent  of  injunction  in  divorce  proceedings. 

1396.  Choses  in  action;  transfer  of  real  property. 

1397.  Partnership. 

1398.  Further  illustrations. 

1399.  Separation  deeds. 

1400.  Ante -nuptial  contract. 

1401.  Izgunction  denied  against  suit  for  dower. 

§  1387.  The  most  frequent  ground  for  invoking  the  aid  of 
equity  by  injunction,  in  matters  growing  out  of  or  dependent 
upon  the  relation  of  husband  and  wife,  is  in  cases  where  it  is 
sought  to  protect  the  separate  property  of  the  wife  from  being 
taken  in  satisfaction  of  the  liabilities  of  the  husband.  And  the 
doctrine  is  well  established  by  a  uniform  current  of  authority 
that  an  injunction  is  the  appropriate  remedy  for  the  protection 
of  a  married  woman  in  the  enjoyment  of  her  separate  prop- 
erty, as  against  the  husband  or  his  creditors,  and  courts  of 
equity  will  freely  interpose  their  preventive  aid  in  such  cases.* 
Thus,  an  injunction  will  lie  at  the  suit  of  a  married  woman 

'  Green  v.  Green,  5  Hare,  399,  note  v,  Hombostle,  60  Mo.  439;  Brevard's 

b;  Johnson  v,  Yail,  1  McCart.  423;  Ez'rs  v.  Jones,  50  Ala.  221;  Deville 

Hill  V,  Bowman,  35  Mich.  191 ;  Pat-  v.  Hayes,  23  La.  An.  550.  But  see 

terson  v.  Fish,  lb.  209;    Lewis  v.  Bell  v.  Francke,  23  La.  An.  599. 
Winston,  26  La.  An.  707;  Holthaus 
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to  restrain  the  sale  of  her  own  separate  personal  property  npon 
execution  under  a  judgment  against  her  husband.^^  So  a  mar- 
ried woman  may  enjoin  the  sale  of  her  lands  on  execution 
under  a  judgment  against  her  husband.*    And  where  property 
is  settled  upon  the  wife  before  marriage  as  her  separate  prop- 
erty, in  trust  for  her  sole  use  and  benefit,  siie  is  entitled  to  the 
aid  of  equity  to  restrain  her  husband  from  interfering  there- 
with.*    And  a  creditor  of  the  husband  will  be  enjoined  from 
selling  the  proceeds  of  the  wife's  real  estate  in  satisfaction  of 
his  debt  against  the  husband,  although  such  proceeds  have 
been  raised  by  the  labor  of  the  wife  and  minor  children  of  the 
husband.     And  the  fact  that  the  husband  in  such  case  has  not 
been  joined  as  a  defendant  in  the  action  will  not  warrant  a 
dissolution,  but  leave  will  be  given  to  amend.*     So  where  an 
execution  against  a  husband  is  levied  upon  property  of  the 
wife,  her  title  to  which  is  founded  upon  a  purchase  at  a  sher- 
iff's  sale  under  an  execution  in  her  favor  and  against  her  hus- 
band upon  a  decree  in  chancery,  and  a  contest  at  law  would  in- 
volve transactions  between  the  husband  and  wife  and  rights  of 
property  which  are  perhaps  sustainable  only  in  equity,  the  wife 
may  maintain  a  bill  to  establish  her  rights  and  to  enjoin  a  sale 
under  execution  against  her  husband.*     And  where  land  is 
conveyed  to  a  husband  and  wife  and  to  a  third  person,  the  hus- 
band and  wife  take  by  entireties  and  the  land  is  not  subject  to 
execution  for  the  husband's  debts.     Equity  will,  therefore,  in 
such  case  enjoin  a  sale  of  the  lands  under  execution  against 
the  husband.* 

§  1388.  In  accordance  with  the  general  principle  that  a 
sale  of  a  wife's  property  to  satisfy  a  debt  of  her  husband  af- 
fords good  ground  for  the  inteiferenco  of  equity,  where  the 
judgment  creditors  of  the  husband  purchase  a  mortgage  upon 
the  wife's  land,  and  issue  execution  thereon  for  the  purpose  of 
securing  their  judgments  against  the  husband,  they  may  be 

>  Holihans  r.  Hombostie,  60  Mo.  note  b. 
439.  *  Johnson  ».  Vail  1  McCart  423. 

'  Hill  «.  Bowman,  35  Mich.  191;         *  Brevard  *8  Ex 'is  v.  Jones,  50  Ala. 

Patterson  «.  Fish,  Ih.  209.  221. 

*  Green  r.  Green,  5   Hare,  399,         ■  Hulett  v.  Inlow,  57  Ind.  412. 
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eojoined  fix>m  proceeding  until  they  shall  execute  an  assign- 
ment of  the  mortgage  to  the  wife,  upon  her  payment  of  the 
mortgage  debt,  with  interest  and  costs/    Where,  however,  the 
case  is  simply  one  of  a  conflict  of  interest,  the  wife's  title  be- 
ing disputed  and  the  creditor  having  a  right  to  proceed  against 
ike  property  to  test  her  title,  it  is  error  for  a  court  of  equity  to 
assume  jurisdiction,   and,  by  restraining  the  execution,  thus 
withdraw  the  questions  in  dispute  from  a  trial  by  jury.*    Nor 
can  the  husband  prevent  by  injunction  the  sale  of  his  property 
on  execution  against  himself,  upon  the  ground  that  he  has 
transferred  the  property  to  his  wife  for  a  debt  due  her,  since 
if  the  wife  does  not  complain  of  such  proceedings  the  husband 
will  not  be  allowed  relief.'    And  an  injunction  will  not  lie  to 
restrain  the  execution  of  a  judgment  in  forcible  entry  and  de- 
tainer against  a  husband,  for  land  claimed  by  the  wife  as  her 
separate  estate,  upon  the  ground  that  the  wife  was  not  a  party 
to  the  proceedings.* 

§  1889.  A  married  woman  is  entitled  to  the  aid  of  an  injunc- 
tion to  restrain  a  sale  of  her  separate  personal  property  under 
proceedings  in  replevin,  instituted  by  her  husband  in  her  name, 
but  without  her  knowledge  or  consent,  the  judgment  in  such 
replevin  suit  being  void,  and  there  being  no  adequate  remedy 
at  law.' 

§  1390.  While  equity  extends  its  protection  to  the  separate 
estate  of  the  wife,  as  a^nst  creditors  of  the  husband,  yet  if 
the  legal  title  to  the  property  levied  upon  be  in  the  husband, 
who  has  himself  furnished  a  portion  of  the  purchase  money, 
the  court  will  not  interfere.  Thus,  where  the  wife  has  nego- 
tiated for  the  purchase  of  certain  real  estate,  but  the  conveyance 
is  made  to  the  hasband,  he  paying  a  portion  of  the  purchase 
money,  and  she  the  remainder  from  her  own  earnings,  no  such 
trust  results  to  the  wife  as  entitles  her  to  an  injunction  to  re- 
strain a  judgment  creditor  of  the  husband  Irom  satisfying  his 
judgment  out  of  the  land  in  question/ 

*  Lyon's  Appeal,  61  Pa.  St.  15.  •  Sayles  v.  Mann,  4  Bradw.  516. 

*  Winch's  Appeal,  61  Pa.  St.  424.  '  Skillman  v.  SkillmaD,  2  McCart. 

*  Bums  V.  Bid  well,  23  La.  An.  296.  .479. 

*  Sannders  v.  Webber,  89  Cal.  287. 
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§  1391.  Although  it  is  a  general  and  well-established  role 
that  courts  of  equity  will  not,  at  the  suit  of  a  general  creditor^ 
whose  claim  is  not  yet  reduced  to  judgment,  restrain  a  debtor 
from  such  disposition  of  his  property  as  he  may  see  fit  to  make, 
yet  upon  a  bill  filed  against  husband  and  wife  to  have  certain 
debts  contracted  by  the  wife  declared  a  lien  upon  her  separate 
estate,  defendants  may  be  enjoined  from  conveying  or  encum- 
bering such  estate.  The  relief  is  granted  in  such  a  case  upon 
the  ground  that  the  wife's  separate  property  is  considered  in 
equity  as  charged  with  all  debts  contracted  by  her  with  refer- 
ence, express  or  implied,  to  payment  out  of  such  property,  and 
if  a  bill  will  lie  to  make  such  debts  a  charge  upon  the  wife's 
estate,  equity  may  properly  prevent  the  alienation  or  incum- 
bering of  the  estate  until  the  relief  sought  by  the  bill  can  be 
obtained.^ 

§  1392.  Where  by  statute  the  wife's  real  estate  is  expressly 
exempted  from  sale  under  execution  by  creditors  of  the 
husband,  an  injunction  is  the  proper  remedy  for  the  protection 
of  the  property  against  such  sale,  and  it  is  error  to  dismiss  a 
bill  filed  by  the  wife  for  this  purpose.*  But  a  court  of  equity 
will  not  entertain  jurisdiction  to  restrain  the  husband,  upon 
the  application  of  the  wife,  from  qbtaining  possession  of  her 
separate  estate,  where  he  has  not  instituted  proceedings  in 
any  court,  either  of  law  or  of  equity,  to  obtain  control  of  the 
property.*  Nor  is  the  husband,  while  acting  in  the  capacity 
of  administrator  of  the  estate  of  his  deceased  wife,  and  having 
no  other  interest  in  the  premises,  entitled  to  an  injunction 
to  prevent  the  sale  of  real  estate  of  the  wife  under  a  trust 
deed.^ 

§  1393.  The  aid  of  equity  by  injunction  is  most  frequently 
sought,  as  between  husband  and  wife,  in  cases  of  application 
for  divorce  from  the  bonds  of  matrimony,  and  it  may  be.stated 
as  a  general  rule  that,  pending  proceedings  for  divorce,  a 
proper  case  of  emergency  being  shown,  the  husband  may  be 
enjoined  from  interfering  with  the  custody  of  the  children  or 

>  Oakley  «.  Pound,  1  McCart.  178.  •  Paraone  v,  Paraons,  9  N.  H.  809. 

*  Hunter's  Appeal,  40  Pa.  St.  194.  ^Stringham  v.  Brown,  7  Iowa,  33. 
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of  property  in  posaession  of  the  wife/  So  the  husband  will 
be  enjoined  from  disposing  of  his  property  in  sach  manner 
as  to  prevent  the  wife  from  obtaining  alimony,  or  a  separate 
maintenance,  on  a  bill  pending  for  that  purpose.*  And  upon 
a  bill  filed  by  the  wife  for  divorce  and  alimony,  the  husband, 
being  served  with  process  and  not  appearing,  may  properly  be 
joined  from  alienating  his  property  in  such  way  as  to 
prevent  her  from  obtaining  alimony.' 

§  13d4>k    Mere  apprehension  of  abandonment  by  the  hasband, 

and  of  failure  to  support  the  wife,  is  not  sufficient  cause  to 

warrant  the  interposition  of  equity  in  restraining  him  from 

disposing  of  his  property,  since  injunctions  are  not  usually 

allowed    upon  mere  apprehensions  of  future  wrong.      And 

where  a  preliminary  injunction  has  been  allowed  in  such  a  case, 

it  will  be  dissolved  on  the  coming  in  of  the  answer  denying 

any  intention  on  the  part  of  the  husband  to  abandon  his  wife.* 

§  1395.    An  injunction  obtained  by  the  wife  against  the 

husband,  pending  proceedings  for  divorce,  will  restrain  him 

from  encumbering  as  well  as  from  selling  his  property.*    But 

the  wife  will  not  be  allowed   in    such  case  to  restrain   the 

husband  from  using  his  property  for  the  support  of  himself 

and  his  children,  nor  will  he  be  enjoined  from  using  the  tools 

of  his  trade,  or  from  carrying  on  his  ordinary  business.'    And 

on  granting  a  decree  of  divorce  in  lavor  of  the  wife,  it  is 

improper  to  perpetually  enjoin  the  husband  fi^m  selling  his 

property  to  insure  the  payment  of  alimony.* 

§  1396.  In  a  proceeding  by  a  wife  against  the  husband  for  a 
divorce  a  vmoulo  she  is  not  entitled  to  restrain  him  from 
collecting  his  choses  in  action,  unless  it  is  apparent  that  the 
safety  of  tlie  fund  will  be  imperiled  by  permitting  him  to 
reduce  it  to  possession.*    And  when  in  an  action  for  divorce 

» Wflson  V.  Wnaon,  Wright,  Ohio,  Green,  ie2. 

129;  Edwards  9.  Edwards,  lb.  306.  •Vanzant  v.  Yanzant,  23  III.  536. 

«Qae«tel  v.  Qaestel,  Wrigrbt,  Ohio,  •  Rose  r.  Rose,  11  Paige  Ch.  166. 

492;   Johnson  v.  Johnson,  lb.  454;  ^Errissman  v.  Errissman,  25  111. 

Boscom  V.  Basoom,  lb.  632.  136. 

*BicketiB  v.  Ricketts,  4  Gill,  105.  •  Johnson  v,  Johnson,  59  Ga.  613. 

^AnshntK  p,   Aoahutz,  1  C*  £• 
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and  alimony  brought  by  the  wife  against  the  husband  a  pre- 
liminary injunction  is  granted  to  prevent  the  transfer  of  the 
husband's  real  estate,  and  upon  the  final  hearing  the  divorce  is 
granted  with  permanent  alimony,  it  is  error  to  perpeta&lly 
restrain  the  transfer  of  defendant's  real  property;  but  tlie 
decree  for  alimony  should  be  made  a  lien  thereon,  and  the 
injunction  should  be  dissolved/ 

§  1397.  Equity  will  not  enjoin  defendants  from  disposing  of 
real  property  upon  a  bill  by  a  married  woman  claiming  that 
the  property  was  purchased  with  her  individual  funds,  which 
had  been  by  her  husband  invested  in  a  partnership  business 
and  which  finally  became  invested  in  the  real  estate  in  qaes- 
tion  which  was  sold  to  defendants,  when  it  does  not  dearly 
appear  that  the  money  was  put  into  the  firm  business  without 
the  wife's  knowledge  or  consent,  and  when  notice  to  the  pur- 
chasers of  her  equity  is  not  shown;  the  pend^icy  of  the  bill  in 
such  a  case,  being  lis  pendens^  is  regarded  as  a  su£Scient  protec- 
tion to  the  wife.*       / 

§  1398.  Where  an  action  at  law  is  brought  against  the 
.husband's  executors,  to  recover  the  price  of  goods  sold  to  the 
wife  during  the  lifetime  of  the  husband,  and  while  she  was 
living  apart  from  him  upon  .a  separate  maintenance,  the 
bill  alleging  that  this  fact  was  known  to  the  tradesman  when 
the  goods  were  sold,  a  court  of  equity  will  not  interfere 
by  injunction,  after  verdict,  since  the  facts  alleged  as  the 
ground  for  equitable  relief  would  have  been  a  proper  defense 
at  law.'  And  where,  in  a  deed  of  separation  between  husband 
and  wife,  the  husband  condones  all  ofienses  then  committed, 
and  agrees  not  to  institute  proceedings  for  a  divorce  upon  any 
ground  of  complaint  existing  prior  to  the  deed,  an  injunction 
will  not  be  allowed  against  a  divorce  suit  afterward  instituted 
by  the  husband,  who  alleges  that  he  executed  the  deed  on  the 
wife's  assurance  that  she  had  not  committed  adultery,  which 
proved  to  be  false,  since  such  contract  may  be  relied  upon  in 

'  Draper  p.  Draper,  68,  Hi.  17.  See  under  the  laws  of  New  Hampshire, 

as  to  the  right  to  an  injunction  to  Hi^ifKins  v,  Hiffgins,  57  N.  H.  224. 
restrain  a  father  from  interference         *  Bryan  v.  King,  51  Ga.  291. 
with  a  child,  in  an  action  for  divorce         *  Ferrars  v.  Femurs,  1  Yem.  71. 
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defense  of  the  action  for  divorce."    Bnt  where  a  father,  who 
has  eommitted  a  criminal  assault  upon  his  infant  daughter, 
executes  an  instrament  giving  to  the  wife  the  sole  control  of 
his  children,  he  may  he  restrained  from  any  proceedings  to 
obtain  his  children  from  the  wife's  cnstody,  and  from  inter- 
fering with  her  in  their  management  and  protection."     And 
the  interference  of  equity  will  be  allowed,  in  a  proper  case,  to 
prevent  the  father  from  removing  his  child  out  of  the  country 
and  beyond  the   jurisdiction  of  the  court.*    So,  too,  in  the 
exercise  of  its  jurisdiction  for  the  care  of  infants,  equity  may 
by  injunction  restrain  an  infant  from  contracting  an  improper 
marriage,  upon  a  bill  filed  for  the  execution  of  the  trusts  of  a 
settlement  for  the  benefit  of  the  infant.^ 

§  1399.  When  husband  and  wife  have  separated  and  have 
executed  a  separation  deed,  covenanting  that  the  wife  may  live 
apart  from  the  husband,  and  that  he  will  not  compel  her  to  co- 
habit or  to  live  with  him,  by  legal  proceedings  or  otherwise, 
an  injunction  may  be  allowed  to  prevent  a  violation  of  the 
covenant  by  the  husband  institnting  proceedings  in  the  di- 
vorce conrt  for  the  restitution  of  conjugal  rights.'  Where, 
however,  husband  and  wife  enter  into  a  separation  deed  or 
agreement  in  which  all  past  offenses  are  condoned,  and  it  is 
covenanted  that  no  proceedings  shall  be  instituted  by  either 
party  against  the  other  for  any  cause  existing  before  the  exe- 
cution of  the  deed,  and  the  husband  afterwards  brings  an  ac- 
tion for  a  divorce,  equity  will  not  enjoin  such  action,  the  hus- 
band claiming  to  have  executed  such  deed  under  misrepresen- 
tation and  deceit  as  to  the  wife's  conduct,  and  when  the  deed 
may  be  set  up  in  defense  of  the  action  for  divorce.* 

§  1400.  Where  one  is  indebted  to  a  woman  before  her  mar- 
riage, and  after  her  marriage  judgment  is  entered  against  him 
upon  the  debt  in  the  name  of  husband  and  wife,  the  judgment 
debtor  can  not  restrain  the  enforcement  of  such  judgment 

'  Brown  9.  Brown,  88  L.  J.  Gh.  *  Dawson  v.  Thompson,  12  L.  T. 

153.  N.  S.  178. 

*  Swift  V,  Swift,  84  Beav.  268.  » Hunt  r.  Hunt,  4  De  Gex,  P.  &  J. 

*DeManneville  v.  DeManneville,  221. 

10  Ves.  52,  •  Brown  v.  Brown,  L.  R.  7  Eq.  185. 
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is  not  exercised  in  favor  of  mere  contract  creditors,  or  creditors 
at  large,  whose  claims  are  not  yet  reduced  to  jadgmenE,  and  in 
the  absence  of  statutory  provisions  authorizing  the  relief,  courts 
of  equity  will  not,  at  the  suit  of  other  than  a  judgment  creditor, 
interfere  by  injunction  to  restrain  a  del>tor  from  any  disposition 
of  his  property,  however  fraudulent,  which  he  may   see  fit    to 
make.*    The  principle  on  which  the  rule  is  based  is  that  until 
the  creditor  has  established  his  claim  by  judgment  he  has  no 
right  to  question  the  acts  of  his  debtor  and  has  no  concern  with 
his  frauds;  and  to  allow  the  interference,  in  behalf  of  mere  gen- 
eral creditors,  before  judgment,  would  lead  to  an  unjustifiable 
and  often  oppressive  interruption  of  the  exercise  of  the  debtor's 
right  to  control  his  property."    And  to  warrant  the  relief  in 


'  Wiggins  V,  Armstrong,  2  Johns. 
Ch.  144;  Holdrege  v.  Gwynne,  8 
C.  E.  Green,  26;  Young  v.  Frier,  1 
Stockt.  465;  Uhl  r.  Dillon,  10  Md. 
500;  Rich  p.  Levy,  16  Md.  74;  Mc- 
Goldrick  v,  Slevin,  43  Ind.  522; 
Mills  9.  Northern  R.  Co.  L.  R.  5  Ch. 
621;  Oberholser  v.  Greenfield,  47 
Ga.  530;  Johnson  v.  Farnum,  56  Ga. 
144;  Mayer  v.  Wood,  56  Ga.  427; 
Dortic  9.  Dugas,  52  Ga.  231;  Hartr. 
Hart,  52  Ga.  376;  Peyton  v,  Lamar, 
42  Ga.  181;  Angell  v.  Draper,  1 
Vem.  899:  Shu-ley  v.  Watts,  3  Atk. 
200;  Bennetr.  Musgrave,  2Ve8. 51; 
Phelps  V,  Foster,  18  111.  309;  Bige- 
low  V.  Andress,  31  III.  822;  Rhodes 
V.  Cousins,  6  Rand.  188.  Bat  see, 
contra,  Cottrell  v.  Moody,  12  B. 
Mon.  500;  Haggarty  v.  Pittman,  1 
Paige,  298;  Rosenberg  v.  Moore,  11 
Md.  376.  And  see  Cohen  v.  Meyers, 
42  Ga.  46;  Wachtel  r.  Wilde,  58 
Ga.  50. 

'  Wiggins  9.  Armstrong,  2  Johns. 
Ch.  144.  Kent,  Chancellor,  ob- 
serves: **This  is  a  case  of  a  creditor 
on  simple  contract,  after  an  action 
commenced  at  law,  and  before  judg- 
ment, seeking  to  oontrol  the  disposi- 


tion of  the  property  of  his  debtor, 
under  judgments  and  executions, 
upon  the  ground  of  fraud.  My  first 
impression  was  in  favor  of  the  plain- 
tifls;  but,  upon  examination  of  the 
cases,  I  am  satisfied  that  a  creditor 
at  large,  and  before  judgment  and 
execution,  can  not  be  entitled  to  the 
interference  which  has  been  granted 
in  this  case.  In  Angell  r.  Draper, 
(1  Vem.  399,)  and  Shirley  r.  Watts, 
(3  Atk.  200,)  it  was  held,  that  the 
creditor  must  have  completed  his  ti- 
tle at  law,  by  judgment  and  execu- 
tion, before  he  can  question  the  dis- 
position of  the  debtor's  property;  and 
in  Bennet  v.  Musgrave.  (2  Yes.  51,) 
and  in  a  case  before  Lord  Notting- 
ham, dted  in  Balch  r.  Wastall,  (1  P. 
Wms.  445,)  the  same  doctrine  was 
declared,  and  so  it  is  understood  by 
the  elementary  writers.  (Mitford, 
115.  Cooper  Equ.  PL  149.)  The  rea- 
son of  the  rule  seems  to  be  that,  nntil 
the  creditor  has  established  his  title, 
he  has  no  right  to  interfere,  and  it 
would  lead  to  an  unneoessaxy,  and, 
perhaps,  a  fruitless  and  oppressive 
interruption  of  the  exercise  of  the 
debtor's  rights.    Unless  he  has  a 
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behalf  of  a  creditor  whoBe  demand  is  not  reduced  to  judgment 
or  lien,  there  must  be  some  other  equity  than  the  mere  exist- 
ence of  a  demand  and  the  probability  liiat  defendant  will  not 
apply  his  property  to  its  settlement.*  So  an  injunction  has 
been  refused,  pending  a  trial  at  law,  where  it  was  sought  to 
restrain  defendants  from  disposing  of  their  goods  in  order  that 
thej  might  be  levied  upon  under  the  judgment  not  yet  ob- 
tained.' So  where  a  clerk  has  embezzled  the  goods  of  his  em- 
ployers and  converted  them  into  money  which  he  has  deposited 


certain  daim  upon  the  proi>erty  of 
the  debtor,  he  ha?  no  concern  with 
lu8  frauds.    On  the  strength  of  set- 
tled anthorities,  I  shall,  accordingly, 
grant  the  motion  for  dissolving  the 
injonction.**    So  it  is  said  in  Rhodes 
«.  Cousins,   6   Rand.   188,   to   be 
"well-settled  law  that  none  bat  a 
jadgment  creditor  can  have  the  as- 
sistance of  equity  to  control,  prevent, 
or  interfere  with  in  any  way,  the  dis- 
position which  a  debtor  may  choose 
to  make  of  his  property.    He  may 
destroy  it,  give  it  away,  convey  it 
fraudulently,  or  sell  it  and  waste  the 
money,  and  no  creditor  at  large  can 
stop  him  by  injunction.    A  creditor 
most  have  proceeded  as  far  as  he  can 
at  law.   If  he  means  to  affect  the 
land,  he  must  have  a  judgment  at 
law  and  take  his  eUffiU    If  the  per- 
sonalty there  must  be  a  judgment 
and  execution  issued  and  he  must 
show  in  his  bill  that  he  has  done 
this,  or  it  may  be  demurred  to.*' 
An  exception  has  been  taken  in  the 
case  of  trespass  for  malicious  injury 
to  property,  and  a  plaintiff,  in  such 
case,  before  judgment  recovered,  has 
been  allowed  to  epjoin  defendants 
from  fraudolently  disposing  of  their 
property  to  evade  the  payment  of 
Bocb  damages  as  might  be  awarded 
in  the  action  at  law,  the  relief  being 
granted  on  the  ground  that  the  an- 
58 


dllary  jurisdiction  of  the  court  of 
equity  by  injunction  was  necessary 
for  the  protection  of  plaintiff  in  his 
legal  remedy.  Cottrell  f .  Moody,  12 
B.  Mon.  500.  And  in  Rosenberg  v. 
Moore,  11  Md.  876,  an  injunction 
was  granted  and  a  receiver  appoint- 
ed in  behalf  of  general  creditors,  be- 
fore judgment,  upon  the  ground  of  a 
fraudulent  conveyance  by  the  debtor 
of  a  portion  of  his  property  in  trust 
for  his  creditors,  and  upon  the  fur- 
ther ground  that  the  property  was  in 
imminent  danger,  being  in  the  custo- 
dy of  a  person  of  notoriously  bad 
character.  But  it  does  not  appear 
from  the  case  as  reported  that  the 
objection  was  made  that  plaintiffs 
had  no  judgment  or  lien  upon  the 
property  in  controversy.  SoinHag- 
garty  v.  Pittman,  1  Paige,  298,  an 
ii^unction  and  a  receiver  were  al- 
lowed in  behalf  of  creditors  without 
judgment,  upon  a  bill  alleging  in- 
solvency of  the  debtor,  and  that  he 
had  made  an  assignment  of  his  prop- 
erty to  one  of  his  creditors  who  was 
himself  insolvent.  These  coses,  how- 
ever, are  clearly  irreconcilable  with 
the  decided  weight  of  authority,  as 
above  shown. 

'  Peyton  v,  Lamar,  42  (xa.  131.  See 
also  Cubbedge  v,  Adams,  42  Ga.l24« 

•  Phelps  V.  Foster,  18  lU.  809. 


914 


INJUNCTIONS. 


[CHAi>.  XXVII* 


in  bank  to  his  own  credit,  he  will  not  be  enjoined  from  dispos- 
ing of  the  money  on  the  gronnd  that  he  has  no  other  property 
and  is  about  to  leave  the  country,  it  not  appearing  that  the 
money  was  the  specific  money  of  complainants,  or  that  it  had 
arisen  from  the  sale  of  their  goods/  And  a  simple  contract 
creditor,  who  has  no  lien  npon  his  debtor's  property,  will  not 
be  allowed  to  enjoin  a  sale  of  such  property  nnder  a  mortgage 
given  by  the  debtor."  So  creditors  whose  demands  are  not  re- 
duced to  judgment  are  not  entitled  to  an  injunction  and  a 
receiver  because  of  their  debtor  having  entered  an  appearance 
and  consented  to  judgment  in  actions  brought  by  other  cred- 
itors upon  debts  justly  due,  since  it  is  the  right  of  a  debtor  to 
prefer  any  creditor  if  he  so  choose.*  Nor  can  a  mere  contract 
creditor  of  a  railway  company  interfere  by  injunction  with  the 
disposition  of  the  assets  of  the  corporation,  when  he  has  no  lien 
or  security  thereon.*  So  the  confession  of  judgment  by  a  debtor 
in  favor  of  some  of  his  creditors,  who  have  instituted  suits 
against  him  for  the  recovery  of  their  demands,  will  not  war- 
rant an  injunction  against  the  enforcement  of  such  judgments, 
upon  the  application  of  other  creditors  without  judgment.* 
And  the  mere  fact  that  a  judgment,  if  recovered  against  a 
debtor,  will  lessen  his  ability  to  pay  his  other  debts  affords  no 
ground  for  another  creditor  to  enjoin  the  prosecution  of  the 
former  suit.* 


'  McEenzie  v.  Gowingr,  4  Cranch 
C.  C.  479. 

*  Peyton  v.  Lamar,  42  Ga.  131. 
*McGoldrick  t;.  Blevin,  43    Ind. 

522. 

*  Mills  V,  Northern  R.  Co.  L.  R.  5 
Ch.  621.  Lord  Chancellor  Hather- 
ley  says,  p.  628:  "  I  have  never  be- 
fore heard — and  I  have  asked  in 
vain  for  any  sach  precedent — of  any 
attempt  on  the  part  of  a  creditor  to 
file  a  bill  of  this  description  against 
a  company,  claiming  the  interfer- 
ence of  the  court  on  the  ground  that 
he,  having  no  interest  in  the  compa- 
ny, except  the  mere  fact  of  being  a 


creditor,  is  about  to  be  defrauded  by 
reason  of  their  making  away  with 
their  assets.  It  would  be  a  fearful 
authority  for  this  court  to  assume, 
for  it  would  be  called  upon  to  inter- 
fere with  the  concerns  of  almost  ev- 
ery company  in  the  kingdom  against 
which  a  creditor  might  suppose  that 
he  had  demands,  which  he  had  not 
established  in  a  court  of  justice,  but 
which  he  was  about  to  proceed  to  es- 
tablish." 

*McGoldrick  v.  Slevin,  48  Ind. 
522. 

•McBride  r.  Little.  115  Mass.  306. 
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§  1404.     If,  however,  the  creditor  has  a  lien  or  charge  upon 
the  property  of  his  debtor,  even  though  his  demand  may  not  be 
lednced  to  judgment,  he  occupies  a  different  relation  from  that 
of  a  mere  contract  creditor,  and  may  properly  invoke  the  pre- 
ventive powers  of  the  court  for  his  protection.     For  example, 
persons  who  have  advanced  money  for  repairs  and  supplies  to  a 
vessel,  and  who  have  received  from  the  master  an  assignment 
of  all  the  freight  money  and  earnings  of  the  vessel  upon  her 
voyage,  and  all  lien  and  interest  which  he  as  master  had  therein, 
may  be  allowed  an  injunction  to  prevent  interference  with  the 
collection  of  the  freight  and  a  receiver  to  collect  it,  when  it  is 
shown  that  the  owners  are  insolvent,  and  that  the  relief  is 
necessary  to  protect  the  lien  acquired  by  such  assignment.' 
And  when,  by  agreement  between  them,  the  debtor  gives  his 
creditor  an  equitable  charge  upon  a  particular  fund  coming  to 
the  debtor,  in  consideration  of  which  the  creditor  forbears  to 
enforce  his  judgment,  he  may  enjoin  the  debtor  from  receiving 
the  fund  out  of  court  until  payment  of  his  judgment.' 

§  1405.  Upon  the  question  whether  an  attaching  creditor, 
^hose  demand  is  not  yet  reduced  to  judgment,  may  properly 
invoke  the  aid  of  equity  to  enjoin  a  transfer  of  the  debtor's 
property,  the  authorities  are  not  altogether  uniform.  The  bet- 
ter doctrine,  however,  seems  to  be  that  such  a  creditor  occupies 
no  better  position  in  this  respect  than  one  who  sues  by  the 
ordinary  process  of  the  courts;  and  he  will  not,  therefore,  be 
allowed  to  enjoin  the  disposal  of  the  debtor's  property  on  ex- 
ecution, even  though  the  judgments  under  which  the  execu- 
tion is  issued  were  fraudalently  confessed  by  the  debtor.* 
Nor  can  a  creditor,  by  instituting  a  suit  in  attachment 
and  by  service  of  garnishee  process  therein,  aqquire  such 
a  lien  upon  property  in  the  garnishee's  hands  as  to 
warrant  a  court  of  equity  in  enjoining  the  latter  from  dis- 
posing of  the  property  before  judgment  and  execution  in  the 
attachment  suit.     Such  a  creditor,  having  no  judgment,  execu- 

'  Sorley  p.  Brewer,  18 How.  Pr.  276.  see  Bigrelow  v.  Andress,  81  III.  32  \ 

•Riccard  v.  Prichard,  1.  Kay  &  J.  See,  contra,  Heynenian  v.  Dannen- 

277.  berg,  6  Cal.  876.  And  see  Cogbum «?. 

*  Martin  p.  Michael,  23  Mo.  50,  and  Pollock,  54  Miss.  639. 
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tion  or  lien  upon  the  property,  occupies  the  same  position  as 
any  simple  contract  creditor,  and  an  allegation  of  danger  of 
loss  will  not  give  the  court  jurisdiction  in  such  case  to  grant 
an  injunction.*  It  is  held,  however,  that  the  lien  obtained  by 
an  attachment  suit  is  sufficient  to  entitle  the  attaching  creditor 
to  enjoin  a  sale  of  the  attached  property,  under  a  fraudulent 
proceeding  by  a  distress  for  rent  against  the  debtor/ 

§  1406.  While,  as  has  thus  been  shown,  the  general  doc- 
trine is  well  established  that  equity  will  not  interfere  by 
injunction  in  behalf  of  creditors  before  judgment,  to  restrain 
any  disposition  or  transfer  of  the  property  of  their  debtor,  an 
exception  has  been  recognized  when  the  relief  was  necessary 
for  the  prevention  of  a  multiplicity  of  suits.  Thus,  where  the 
debtors  were  beyond  the  jurisdiction  of  the  court,  but  having 
assets  within  its  jurisdiction  in  the  hands  of  an  agent,  and  their 
creditors  were  exceedingly  numerous  and  there  were  many  con- 
flicting claimants  for  an  equitable  priority  in  the  assets,  it  was 
regarded  as  an  appropriate  remedy  to  ^njoin  the  prosecution 
of  attachment  suits  brought  by  different  creditors  against  the 
assets,  in  order  that  the  rights  of  all  parties  might  be  deter- 
mined in  one  proceeding  in  equity.*  So  where  the  demand  of 
creditors  is  for  supplies  actually  furnished  their  debtor,  and 
entering  into  the  goods  which  he  manufactures,  in  considera- 
tion of  which  a  portion  of  the  goods  are  sold  to  plaintiffs,  and 
partly  delivered  under  the  sale,  it  is  proper  to  enjoin  an  at- 
tempt by  other  creditors  to  get  possession  of  such  goods  upon 
facts  tending  to  show  a  fraudulent  conspiracy  to  defeat  the 
rights  of  plaintiffs.^  And  where  under  the  laws  of  the  state 
all  debts  due  from  a  dex^eased  person  become  a  lien  upon  his 
real  property  from  the  time  of  his  death,  creditors  are  entitled 
to  the  aid  of  equity  to  enjoin  a  fraudulent  transfer  of  his  real 
estate  made  by  their  debtor  in  his  lifetime.* 

§  1407.  The  general  rule  denying  relief  by  injunction 
against  transfers  of  their  debtor's  property  in  behalf  of  credi- 

'  Bigelow  V.  Andress,  81  HI.  322.      Seligman  v,  Ferst,  57  Ga.  561. 
•  Cogbnm  p.  Pollock,  54  Mias.  639.         *  Smith  v.  McElwain,  57  Ga.  247. 
'Ballin  v.  Ferst,  55  Ga.  546.    See         •Appeal  of  Fowler,  87  Pa.  St  449- 
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tors  whose  demands  have  not  been  reduced  to  judgment,  has 
been  modified  by  legislation  in  some  of  the  states.     But  even 
under  such  legislation  specific  averments  of  fraud  must  be 
shown  to  warrant  the  relief,  since  in  such  cases  the  courts 
require  strong  prima  facie  evidence  of  the  facts  on  which 
complainant's  equity  rests.'     And  mere  allegations  that  com- 
plainant fears  and  believes  defendant  is  about  to  perpetrate  a 
fraud  upon  him  by  placing  his  effects  beyond  the  reach  of  his 
creditors,  are  not  suflScient  to  justify  the  court  in  granting 
relie£'     But  it  has  been  held  under  a  statute  authorizing  in- 
junctions in  behalf  of  general  creditors  before  judgmeut,  to 
prevent  a  fraudulent  disposition  of  the  debtor's  property,  that 
allegations  that  the  debtor  has,  by  a  fraudulent  bill  of  sale, 
placed  his  property  beyond  the  reach  of  legal  process,  are  as 
effective  as  averments  of  insolvency,  and  it  appearing  that  no 
other  property  of  the  debtor  can  be  found,  save  that  covered  by 
the  bill  of  sale,  the  injunction  should  be  awarded.* 

§  1408.  Under  the  practice  of  the  English  and  Irish  Courts 
of  Chancery,  atW  a  decree  for  an  accounting  in  a  creditors 
suit  for  the  administration  of  the  assets  of  a  deceased  debtor, 
injunctions  were  frequently  allowed  to  restrain  proceedings  at 
law  by  creditors.*  And  when  the  court,  in  such  a  suit,  had 
taken  the  fund  into  its  own  hands,  and  had  made  a  decree  for 
the  payment  of  debts,  or  a  decree  quod  comjmtet^  it  would  re- 
strain creditors  of  the  estate  from  proceeding  by  actions  at  law 
against  the  executor.'  So  a  judgment  creditor  of  the  deceased 
testator,  with  notice  of  such  a  decree,  might  be  enjoined  from 
proceeding  under  a  judgment  recovered  by  him  against  the 
testator,  since  such  proceedings  would  withdraw  the  assets  from 
the  general  fund  which  ought  to  be  distribtlted  among  the 


'  Lanpheimer  v,  Rosenbaum,    25 
Md.  219. 

*  Hubbard  v.  Hubbard,  14  Md.  356. 

•  Conolly  V.  Riley.  25  Md.  402. 
^Martin  v,  Martin,  1  Ves.  Sr.  211; 

Brooks  V.  Reynolds.  1  Bro.  G.  C.  183 
and  notes;  Goatei^.  Fryer,  3  Bro.  0.  C. 
24;  8.  C.  2  Cox,  201;  Hardcastle  v. 


Chettle.  4  Bro.  C.  0.  119;  Paxton  v. 
Dougrlas,  8  Yes.  520;  Belmore  v,  Bel- 
more.  12  Ir.  Eq.  493;  Molyneux  v, 
Scott,  3  Ir.  Ch.  291. 

*  Brooks  17.  Reynolds,  1  Bro.  C.  C. 
183  and  notes;  Goate  v.  Fryer.  8  Bro. 
C.  C.  24;  S.  C.  2  Cox.  201;  Hardcastle 
V.  Chettle,  4  Bro.  C.  C.  119. 
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creditors.*  So,  too,  a  legatee  who  had  proven  his  demand  under 
the  decree  might  be  enjoined  from  afterward  bringing  an  action 
at  law  against  the  executor  to  recover  his  legacy.'  And  it 
seems  to  have  been  a  common  practice  to  grant  the  injunction 
in  such  a  case  upon  motion  in  the  original  suit  in  equity,  and 
without  a  new  action  for  that  purpose.*  Upon  principles  simi- 
lar to  those  governing  the  jurisdiction  as  exercised  in  Great 
Britain,  it  is  held  in  this  country  that  where  proceedings  for 
the  settlement  of  an  insolvent  estate  are  pending  in  tlie  proper 
court  of  probate  powers,  which  has  full  jurisdiction  of  the 
matter,  the  rights  and  equities  of  the  creditors  in  the  estate 
being  equal,  a  creditor  who  subsequently  obtains  judgment  at 
law  upon  his  demand  may  be  enjoined  from  enforcing  his 
judgment,  such  a  case  plainly  falling  within  the  doctrine  tliat 
equality  is  equity.* 

§  1409.  While  the  practice  was  a  common  one  in  the  Eng- 
lish and  Irish  Courts  of  Chancery  of  thus  restraining  creditors 
from  proceeding  with  suits  against  the  representatives  of  a  de- 
ceased person,  after  a  decree  to  account  in  a  creditors  suit  for 
administration  of  assets,  it  was  based  upon  the  existence  of  a 
decree  in  equity  which  gave  the  creditor  relief  equivalent  to 
that  which  he  might  obtain  by  his  action  at  law.  Unless, 
therefore,  there  was  such  an  existing  decree  in  equity  in 
the  same  country,  under  which  the  creditor  could  prove  his 
demand,  the  court  of  chancery  would  not  deprive  him  by  in- 
junction of  the  ordinary  remedy  by  action  at  law.*  And  while 
the  court  would  enjoin  creditors  from  proceeding  at  law 
against  the  estate  of  a  deceased  debtor  when  a  decree  had  been 
made  in  a  suit  for  the  administration  of  his  estate  in  equity,  it 
would  not  enjoin  a  creditor  from  proceeding  against  the  execu- 
tors personally,  if  they  had  made  themselves  liable.* 

§  1410.  Under  the  codes  of  procedure,  which  prevail  in 
many  of  the  states,  supplemental  proceedings  have  taken  the 

'  Belmore  v.  Belmore,  12  Jr.  £q.  *  Browne  v.  Roberts,  I.  R.  5  Eq. 

49:^.  540. 

« Molyneux  r.  Scott,  S  Ir.  Oh.  291.  « Buries    v.  Popplewell,   10  Sim. 

•Paxton  p.  Douglas,  8  Ves.  520.  383. 
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Scarlett  v.  Hicks,  13  Fla.  3U. 
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place  of  the  former  creditors  bill  in  equity,  which  had  its  ori- 
gin in  the  Court  of  Chancery  of  New  York.  And  where  the 
statute  authorizes  the  court,  in  such  proceedings,  to  forbid  a 
transfer  or  other  disposition  of  the  debtor's  property  not  exempt 
from  execution,  it  is  proper  to  enjoin  the  debtor  in  the  first 
instance  and  summarily  from  disposing  of  his  property, 
regardless  of  whether  a  receiver  has  been  appointed  in  the 
cause.  And  the  argument  that  such  a  summary  power  may 
be  80  exercised  as  to  work  great  hardship  to  the  debtor  will  not 
avail  against  the  injunction,  since  he  may  prevent  such  hard- 
ship by  paying  the  judgment.* 

§  1411.  The  creditors  of  an  insolvent  banking  corporation, 
which  has  made  a  voluntary  assignment  for  the  benefit  of  its 
creditors,  will  not  be  enjoined  at  the  suit  of  the  assignee  from 
taking  proceedings  for  the  enforcement  of  their  demands  when 
they  have  not  accepted  of  such  assignment.'  Nor,  upon  the 
other  hand,  will  the  creditors  in  such  case  be  allowed  to  enjoin 
the  assignee  from  proceeding  with  tlie  management  of  the 
estate  when  no  allegation  is  made  against  his  integrity,  or  sol- 
vency, or  his  fitness  to  administer  the  estate,  and  when  no  real 
danger  to  the  assets  is  shown.*  So  a  receiver  of  the  property 
of  a  judgment  debtor,  appointed  in  a  creditors  suit,  who  insti- 
tutes an  action  for  the  recovery  of  property  which  had  been 
assigned  by  the  debtor  under  a  voluntary  assignment  for  the 
benefit  of  creditors,  is  not  entitled  in  such  action  to  a  receiver 

of  the  property  assigned  and  an  injunction,  when  he  fails  to 

show  that  the  assignment  was  made  to  delay,  hinder  or  defraud 

the  creditors  of  the  assignor.* 
§  1412.  When  there  are  conflicting  claimants  under  various 

executions,  a  court  of  equity  will  not  enjoin  a  sale  of  personal 

'/n  re  Perry,  30  Wis.  26S.  laws  of  New  York,  Hutchinson  v. 

'Gresbam,  Assignee,  v,  Crossland,  New  York  Central  Mills,  2  Ab.  Pr. 

59  6a.  270.    See  as  to  the  right  of  a  894. 

judgment  creditor  of  an  insolvent  '  City  Bank  v,  Crossland,  59  Ga. 

corporation  to  eigoin  other  creditors  270. 

from  proceeding  at  law,  in  an  action  ^  Bostwick  p.  Elton,  25  How.  Pr. 

for  the  appointment  of  a  receiver  to  862. 
wisd  up  such  corporation  under  the 
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property  under  the  executions,  tipon  an  allegation  that  the  jus- 
tice of  the  peace  before  whom  the  contest  is  pending  has  com- 
bined with  some  of  the  parties  in  interest  to  defeat  plaintiff's 
right;  since  the  court  will  not  presume  that  the  justice  will 
administer  the  law  improperly,  and  if  he  does,  his  errors  should 
be  corrected  at  law  and  not  in  equity.* 

§  1413.  Where  by  agreement  between  several  judgment 
creditors  certain  property  of  the  debtor  is  sold,  the  proceeds  of 
the  sale  to  be  applied  in  a  particular  maimer  in  reduction  of 
the  indebtedness,  a  misappropriation  of  the  fun(}  thus  received, 
to  the  prejudice  of  some  of  the  creditors,  would  seem  to  afforri 
sufficient  ground  to  enjoin  a  further  sale  under  execution  by 
one  of  the  creditors,  until  a  final  hearing.' 

§  1414.  Where  creditors,  who  sue  in  behalf  of  themselves 
and  all  others  who  shall  become  parties  to  the  cause,  seek  to 
enjoin  defendants  from  disposing  of  their  property,  and  by 
agreement  of  tlie  parties  a  preliminary  injunction  is  granted 
as  to  part  and  refused  as  to  part,  creditors  who  subsequently 
come  in  and  join  in  the  proceeding  will  be  held  bound  by  such 
agreement,  and  will  be  denied  an  injunction  as  to  the  part 
before  refused  by  agreement.* 

§  1415.  Upon  a  bill  by  a  principal  against  his  agent  for  an 
accounting,  an  order  enjoining  the*  defendant  absolutely  trom 
making  any  transfer  or  disposition  of  any  real  estate,  stocks, 
bonds,  or  other  securities,  will  not  be  sustained  in  the  absence 
of  any  proof  tracing  the  money  of  plaintiff  into  such  property.* 

>  Endres  v.  Lloyd,  56  Ga.  547.  440. 

'Philtipe  9.  Walker,  48  Ga.  55.  «  Errin's  Appeal,  82  Pa.  St.  188. 

'  Flannegan  v.  Hardeman,  53  Ga, 
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1481.    Doing  act  eigoined  pending  appeaL 

%  1416.  The  granting  of  injunctions  being  justly  regarded 
aa  one  of  the  highest  prerogatives  of  courts  of  equity,  the  most 
exact  and  implicit  obedience  is  required  from  those  against 
wbom  the  mandate  of  the  court  is  directed.  With  whatever 
irregularities  the  proceedings  may  be  affected,  or  however  er- 
roneously the  court  may  have  acted  in  granting  the  injunction 
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in  the  first  instance,  it  must  be  implicitly  observed  as  long  as 
it  remains  in  existence,  and  the  fact  that  it  has  been  obtained 
erroneously  affords  no  justification  or  excuse  for  its  violation 
before  it  has  been  properly  dissolved.'  And  the  party  against 
whom  an  injunction  issues  will  not  be  allowed  to  violate  it  on 
the  ground  of  want  of  equity  in  the  bill,  since  he  is  not  at 
liberty  to  speculate  upon  the  intention  or  decision  of  the  court, 
or  upon  the  equity  of  the  bill,  or  to  question  the  authority  of 
the  court  to  grant  relief  upon  the  facts  stated,  except  upon  ap- 
plication to  dissolve  the  injunction.* 

§  1417.  The  reason  for  the  rule  as  here  laid  dQwn  is  found 
in  the  necessity  of  preserving  the  respect  and  obedience  due  to 
the  mandates  of  equity,  and  of  preventing  the  disastrous  con- 
fusion which  would  inevitably  result  from  allowing  parties 
against  whom  injunctions  were  issued  to  be  themselves  the 
judges  of  the  propriety  of  the  relief,  or  the  regularity  of  the 
proceedings.  From  the  nature  of  the  case,  the  tribunal  grant- 
ing the  writ  must  itself  be  the  arbiter,  and  its  mandates  are  to 
be  strictly  observed  until  properly  revoked.  And  if  the  court 
granting  the  relief  had  jurisdiction  of  the  subject  matter,  the 
fact  that  its  prerogative  was  erroneously  exercised  does  not 
render  the  injunction  void,  but  only  voidable,  and  until  it  is 
set  aside  or  revoked  it  is  entitled  to  implicit  obedience.*  And 
the  fact  that  the  injunction  was  too  broad  in  its  terms,  and 
covered  property  over  which  it  shoufd  not  have  been  ex- 
tended, afibrds  no  excuse  for  its  violation.^  Nor  does  the  fact 
that  the  injunction  was  broader  in  its  terms  than  the  prayer 
of  the  bill  warrant  a  defendant  in  disregarding  it,  since  al- 


» Moat  V,  Holbein,  2  Edw.  Ch.  188; 
Partington  v.  Booth,  3  Meriv.  148; 
Rogers  Manufacturing  Co.  v,  Rog- 
ers, 38  Conn.  121;  ^Woodward  v. 
Earl  of  Lincoln,  3  Swans.  626;  Peo- 
ple r.  Sturtevant,  9  N.  T.  263;  Sul- 
livan V,  Judab,  4  Paige,  444;  Rich- 
ards r.  West,  2  Green  Ch.  456.  And 
see  Fennings  v,  Humphrey,  4  Beav. 
1;  Blake  v,  Blake,  7  Beav.  514; 
Chuck  V,  Cremer,  2  Ph.  113;  Erie 


Co.  V,  Ramsey,  45  N.  Y.  637,  af- 
firming S.  C.  3  Lans.  178;  Mayor  v. 
New  York  &  S.  I.  F.  Co.  64  N.  Y. 
623. 

*  Richards  v.  West,  2  Green  Ch. 
456;  Sullivan  9.  Judah,  4  Paige, 
444. 

•People  V.  Sturtevant,  9  N.  Y. 
263. 

^  Richards  p.  West,  2  Green  Ch. 
456. 
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though  irregular  it  is  not  void,  and  must  be  obeyed  while  in 
ejdstence.* 

§  1418.      The  violation  of  an  injunction  constitutes  a  con- 
tempt of  the  court  from  which  it  issued,  and  will  be  punished 
accordingly."    Nor  does  the  question  of  the  motive  or  intent 
with  which  the  writ  was  disobeyed  alter  or  vary  the  responsi- 
bility for  the  violation;  on  the  contrary,  it  may  be  stated  as  a 
general  rule,  that  where  the  writ  has  been  duly  served  on  de- 
fendants, they  are  liable  for  its  violation,  in  whatever  capac- 
ity or  from  whatever  motive  they   may  have  acted.*     But 
while,  as  we  have  seen  in  the  preceding  sections,  the  fact  that 
an  injanction  was  erroneously  issued  in  the  first  instance  affords 
no  warrant  or  excuse  to  a  defendant  for  a  breach  of  its  terms, 
yet  such  fact  may  properly  be  taken  into  consideration  in 
awarding  punishment  for  the  breach.*    Thus,  where  an  injunc- 
tion, irregularly  and  improperly  issued  in  the  first  instance, 
has  been  violated  by  a  defendant  and  his  attorneys,  the  court 
may,  on  account  of  such  irregularity,  refuse  to  commit  them 
for  the  breach,  although  requiring  them  to  pay  the  costs  there- 
by incurred,  as  well  as  the  costs  of  the  motion  for  comraital.' 
And  it  has  even  been  held,  where  the  injunction  was  broader 
in  its  terms  than  was  contemplated  by  the  bill,  that  on  motion 
for  an  attachment  for  a  violation,  the  defendant  should  not  be 
punished  for  disobeying  so  much  of  the  writ  as  went  further 
than  the  bill.*    But  a  mere  disclaimer  by  one  who  has  viola- 
te an  injunction  of  all  intention  to  commit  a  contempt  of 
court,  when  the  contempt  is  of  a  constructive  nature,  will  not 
necessarily  purge  him  of  contempt,  although  it  may  be  con- 
sidered with  reference  to  the  nature  of  the  penalty  to  be  im- 
posed.* 


"  Mayor  v.  New  Tork  &  S.  I.  F. 
Co.  64  N.  Y.  623. 

'People  V.  Sturtevant,  9  K  Y. 
^;  Richards  v.  West,  2  Green  Ch. 
456;  People  v.  Spaldingr*  2  Paige, 
326;  Commercial  Bank  v.  Waters, 
10  Miss.  559;  Monroe  v.  Harkness, 
1  Cranch  C.  C.  157;  Same  v.  Brad- 
ley, lb.  158;  Mead  v.  Norris,  21  Wis. 
310. 


•  Quackenbush     v.    Van  riper,    2 
Green  Ch.  350. 

*  Sullivan  v.  Judah,  4  Paige,  444. 

•  Partington  v.  Booth,  3  Meriv, 
148. 

*  Freeman  t^.  Deming,  4  Edw.  Ch. 
598. 

^  Watson  V,  Citizens  Savings  Bank, 
5  S.  C.  159. 


1 


,Tu»> 


r 


924  INJUNCTIONS.  [chap.  XXV  xul. 

» 

§  1419.  Where  proceedings  in  attachment  are  instituted  to 
pnnish  a  defendant  for  breach  of  an  injunction,  the  fact  of  Itis 
guilt  must  be  clearly  and  explicitly  established  to  the  satisfiio- 
tion  of  the  court'  But,  while  the  injunction  must  be  im- 
plicitly obeyed,  it  is  the  spirit  and  not  the  strict  letter  of  the 
mandate  to  which  obedience  is  exacted,  and  complainant  failing 
to  prove  a  violation  of  this  to  the  satisfaction  of  the  court,  tbe 
rule  for  an  attachment  for  contempt  will  be  discharged*' 

§  1420.     As  regards  the  rights   of  pei*sons  affected  by  an 
injunction,  the  fact  that  defendant  has  violated  the  mandate 
of  the  court  under  the  advice  of  counsel  constitutes  no  suffi- 
cient ground  of  defense  in  his  favor.     We  have  already  seen 
that  the  motive  with  which  the  breach  is  committed  consti- 
tutes no  excuse  for  the  wrongful  act,*  and  equity  will  protect 
persons  affected  by  the  writ  from  any  violation  of  its  terins^ 
even  though  committed   under  the  sanction  and  advice  of 
counsel.*     Thus,  where  defendant  has  committed  a  breach 
of  the  injunction,  he  can  not  relieve  himself  from  the  respon- 
sibility for  his  conduct  by  the  fact  that  it  was  committed 
under  the  advice  of  counsel  that  the  service  of  the  writ  was 
defective,  the  officer  not  having  exhibited  the  original  writ, 
but  only  a  copy  thereof.*    So  where  defendant,  who  has  been 
served  in  person  with  a  written  notice  that  an  order  for  an 
injunction  against  him  has  been  made,  proceeds  with  the  com- 
mission of  the  acts  enjoined,  claiming  to  act  under  the  advice 
of  counsel  that  such  notice  was  ineffectual  to  bind  him,  he  is 
regarded  as  violating  the  injunction.*     It  is  to  be  observed, 
however,  that  while  the  fact  of  defendant  having  committed 
the  breach  under  the  advice  of  counsel  that  he  might  safely 
disregard  the  writ,  affords  no  justification  for  his  conduct,  yet 
if  such  advice  be  given  in  good  faith  it  may  properly  be  taken 

'  Magennis  v.  Parkhurst,  3  Green  Hawley  v.  Bennett,  4  Paige,  163; 

Ch.  433;  Probasoo  v.  Probasoo,   3  Lansing   v.  Easton,  7   Paifire,    364; 

Stew.  61.  McKillopp  v.  Taylor,  10  C.  E.  Green, 

» Id.  139;  Columbia  Water  Power  Co.  v. 

'Quackenbosh    v.    Yanriper,    2  Columbia,  4  S.  C.  388. 

Green  Ch.  350.  *  Mead  v.  Norris,  21  Wis.  310. 

«  Mead  v.  Norris,  21   Wis.  310;  *  Eimpton  v.  Eve,  2  Yes.  &  B.  349. 
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into  account  in  determining  the  degree  of  punishment  to  be 
inflicted  for  the  breach,  and  may  thas  palliate,  although  it  can 
not  justify  the  violation.' 

§  1421.    In  considering  the  question  of  a  defendant's  liability 
for  a  breach  of  injunction,  it  is  to  be  borne  in  mind  that  the 
injnnction  becomes  operative  from  the  time  of  the  order  being 
made,  and  not  from  Ihe  date  of  the  writ    itself,    or    from  ihe 
time  of  its  being  drawn  up.*'  T^he  mandate  of  the  court  being 
effectual  upon  all  parties  having  notice  thereof,  from  the  time 
it  is  given,  to  fix  defendant's  liability  for  a  violation  it  is  only 
necessary  to  show  that  he  was  actually  apprised  of  the  exist- 
ence of  the  order  at  the  time  of  committing  the  acts  constitut- 
ing the  violation.    Thus,   where  an    injunction  is    granted  to 
restrain  the  commission  of  waste,  and  before  the  writ  actually 
issues,  or  tlie  order  is  drawn  up,  defendant  is  notified  of  the 
order,  and  its  purport  and  effect  are  verbally  explained  to  him, 
the  cutting  of  timber  after  such  notice  constitutes  a  breach  of 
the  injunction.*    So  where  an  injunction  is  ordered  against 
the  commission  of  waste  and  the  sale  of  crops,  and  the  defendant 
is  served  with  written  notice  thereof,  but  proceeds  to  sell  in 
disregard  of  the  notice,  although  admitting  his  belief  that  the 
order  was  made,  he  is  guilty  of  a  violation  of  the  mandate  of 
the  court,  even  though  he  claims  to  have  acted  under  the  advice 
of  counsel.* 

'Erie  Co.  9.  Ramsey,  45  N.  Y.  having  proceeded  to  a  sale  after  per- 

637,  affirming  S.  C.  3  Lans.  178.  sonal  service  upon  him  of  a  written 

See  also  Columbia  Water  Power  Co.  notice  that  an  order  for  the  writ  was 

r.  Columbia,  4  S.  C.  388;  Smith  v,  granted.  Defendant,  by  his  affidavit. 

New  York  Consolidated  Stage  Co.  admitted  hisbeliefthat  the  order  had 

IBAb.  Pr.  429.  been  made,    but    claimed  to    have 

•McNeil  V.  Garratt,  1  Cr.  &  Ph.  98;  acted  by  the  advice  of  his  solicitor,  to 

James  v.  Downes,  18  Yes.  522.    And  the  effect  that  a  mere  notice  of  the 

fee  Heam  v.  Tennant,  14  Yes.  136.  order  had  no  binding  force.    Eldon, 

'  Yansandau  v.  Rose,  2  Jac.  &  W.  Lord  Chancellor,  observes;    ♦    ♦    * 

264.     And  see  Grooch  v.  Marshall,  8  **It  is  true  that  before  Lord  Hard- 

W.  R.  410.  wicke*s  time,  who  first  made  the  ex- 

*  Eimpton  v.  Eve,  2  Yes.  &  6.  349.  ception  of  the  case  of  a  party  actually 

This  was  an  injunction  against  the  present  in  court,  hearing  the  order 

commission  of  waste  and  the  sale  of  made,  actual  service  of  the  injunc- 

straw  and  standing  crops,  defendant  tion  was  required.    Lord  Hardwicke, 
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§  1422.     Any  means  of  information  whereby  notice  of  the 
order  is  actually  brought  to  the  knowledge  of  the  parties  en- 
joined would  seem  sufficient  to  meet  the  requirements  of  the  rule 
above  laid  down.  And  the  courts  have  uniformly  held  that  it  is 
not  requisite  that  a  defendant,  against  whom  an  injunction  has 
issued,  should  be  oflBcially  apprised  of  its  existence,  or  served 
with  process  in  the  cause  to  render  him  liable  for  contempt  in 
committing  a  breach  of  the  injunction.     If  defendant  is  in- 
formed of  the  existence  of  the  order,  althou2:li  not  yet  served 
with  process,  it  becomes  operative  upon  him,  and  he  will  not  be 
allowed  to  disregard  or  violate  it.     It  is  enough  to  show  that 
he  has  had  actual  notice  of  the  existence  of  the  writ,  or  of  the 
order  of  the  court  that  it  should  issue.*     And  one  who  has 
received  notice  of  the  order  for  an  injunction  may  be  gnilty 
of  a  breach  of  the  mandate  of  the  court  and  may  be  punished 
for  contempt,  even  though    the   writ   has  not    yet  issued.* 
Otherwise,  the  opportunity  would  be  afforded  of  committing" 
with  impunity  violations  of  the  injunction  between  the  time 
of  ordering  the  writ  and  the  time  of  its  issuing,  and  thus  the 
very  acts   would  be  permitted  which  it  is  the  object  of  the 
injunction  to  prevent.' 

§  1423.    The  rule  as  to  defendant's  liability  for  breach  of  an 


I  suppose,  felt  the  enormous  mischief 
of  permitting  a  man,  hearing  an  or- 
der pronounced  restraining  him  from 
doing  an  act,  to  walk  out  of  court  and 
immediately  do  that  act,  before  ser- 
vice of  the  injunction.  But  if  that 
extension  of  the  practice  was  right, 
the  court  could  not  stop  short,  re- 
fusing to  apply  the  principle  in  other 
cases  affording  the  same  necessity 
for  its  application.  I  have  heard 
some  of  my  predecessors  in  this 
place  treat  as  a  great  abuse  of  jus- 
tice and  want  of  consistency  the  re- 
fusal to  apply  that  practice,  which  is 
applied  to  a  person  present  in  court 
and  hearing  the  order,  to  a  man 
standing  outside  of  the  court,  and 
informed  by  some  one  who  heard  it 


that  the  order  was  pronounced.''  * 
*  *  **  In  this  case,  the  party  ad- 
mitting that  he  believed  the  ord^r 
was  made,  the  principle  is  the  same 
as  if  his  belief  was  formed  from  in- 
formation short  of  actual  service." 

*  Hull  r.  Thomas,  3  Edw.  Oh.  236; 
Howe  V.  Willard,  40  Vt.  654;  Poert- 
ner  r.  Russell,  33  Wis.  193;  Fanis- 
worth  r.  Fowler,  1  Swan,  1 ;  Skip  r. 
Harwood,  3  Atk.  564;  Anon.  lb.  567; 
Powel  r.  FoUet,  Dick.  116.  And  see 
Woodward  r.  King,  Dick.  797; 
Heam  v.  Tennant,  14  Ves.  136;  Mc- 
Neil r.  Garratt,  1  Cr.  &  Ph.  ^. 

»  McNeil  V,  Garratt,  1  Cr.  &  Ph- 
98. 

•Id. 
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injunction  upon  notice  of  its  existence,  or  of  the  order  of  the 
court,  holds  good  eventhongh  there  has  been  great  negligence 
in  serving  the  writ.  And  even  where  service  has  been  delayed 
to  snch  an  extent  as  to  constitute  ground  for  a  dissolution  of 
the  writ,  he  who  violates  it  may  still  be  attached  for  con- 
tempt/ So  persons  who  remain  in  court  during  the  argument 
of  a  motion  for  an  injunction  can  not,  by  leaving  the  court  just 
before  the  order  for  the  writ  is  made,  evade  the  consequences 
of  a  breach  of  the  injunction,  they  having  known  that  the  writ 
was  actually  issued ;  and  they  will  be  punished  for  contempt 
for  its  violation,  although  they  were  not  present  when  the  order 
was  actually  pronounced.*  And  where  one  has  not  been 
officially  apprised  of  the  issuing  of  an  injunction,  but  has 
been  informed  of  it  by  one  of  the  parties  to  the  suit,  he 
will  nevertheless  be  guilty  of  a  contempt  should  he  violate 
the  mandate  of  the  court.* 

§  1424.  Notice  by  telegraph  of  the  granting  of  an  injunc- 
tion is  also  deemed  sufficient  to  render  the  defendant  liable  for 
contempt  in  disregarding  it,  altliough  not  fonnally  served  with 
tho  writ.  Thus,  a  sheriff,  who  proceeds  with  a  sale  of  property 
under  execution,  after  having  actual  knowledge  of  proceedings 
in  bankruptcy  by  the  judgment  debtor,  and  being  informed  of 
the  injunction  by  telegraphic  dispatch,  violates  the  injunction 
by  proceeding  with  the  sale.*  So  where  an  injunction  issues 
against  the  president  of  a  corporation,  its  officers  and  mem- 
bers, and  is  served  upon  the  president  in  person,  and  is  read 
aloud  ill  the  hearing  of  other  officers  and  members,  who  after- 
ward proceed  with  the  performance  of  the  act  enjoined,  they 
are  guilty  of  a  contempt  of  court,  although  never  served  with 
process  in  the  cause  or  with  the  order  of  injunction.'  But  it 
has  been  held  that  service  of  an  injunction  upon  defendant's 
clerk  in  court  is  not  such  service  as  to  render  defendant  liable 
in  proceedings  for  a  violation  of  the  injunction.  * 

*  Howe  V.  Wiliard,  40  Vt.  654.  •  Gooseman  r.  Dann,  10  Sim.  518. 

'  Heam  r.  Tennant,  14  Ves.  136.  But  it  does  not  appeivr  from  the  case, 

'  Hull  9.  Thomas,  3  Edw.  Ch.  236.  as  reported,  whether  defendant  had 

*Inre  Bryant,  4  Ch.  D.  98.  actual  knowledge  of  the  kg  unction. 
^Rorke  r.  Russell,  2  Lans.  242. 
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§  1425.     While  it  is  thus  seen  tliat  courts  of  equity  exact  the 
most  implicit  obedience  to  the  writ  of  injunction,  and  treat 
its  willful  violation  as  a  most  flagrant  contempt  of  court,  tlie 
doctrine  is  to  be  understood  with  the  qualification  that  the 
court  has  jurisdiction  over  the  subject  matter  in  controversy. 
And  if  the  court  has   no  jurisdiction  over  the  matter    in- 
volved, or  if  it  has  exceeded  its  powers  by  granting  an  in- 
junction in  a  matter  beyond   its  jurisdiction,  its  injunction 
will  be   treated  as  absolutely  void,  and  defendants  can  not, 
in  such  case,  be  punished  for  contempt  for  its  alleged  viola- 
tion.'    For  example,  when  an  injunction  is  issued  against  a 
board  of  township  officers  to  restrain  them  from  holding  an 
election  which   they  are   authorized  by  law  to  hold,  equity- 
having  no  jurisdiction  to  interfere  in  such  case,  there  can  be 
no  disobedience  of  the  injunction  and  no  attachment  for  con- 
tempt, since  the  mandate  of  the  court  is  absolutely  void.'     So 
where  a  court   has   exceeded   its  powers  by  granting  an  in- 
junction in  a  matter  over  which  it  has  no  jurisdiction,  as  by 
enjoining  a  board  of  municipal  officers  from  canvassing  the 
returns  of  an  election,  the  court  having  no  power  to  hear  or 
determine  such  controversies,  its  injunction  will  be  treated  as 
absolutely  void,  and  a  punishment  inflicted  for  its  violation 
will  not  be  upheld.*     And  where  the  court  granting  the  in- 
junction is  entirely  without  jurisdiction  over  the  subject  mat- 
ter, its  judgment  in  imposing  a  fine  in  proceedings  for  con- 
tempt for  disregarding  the  injunction  will  be  reversed  on  ap- 
peal.* 

§  1426.  Willie  the  attorneys  in  a  cause  in  which  an  injunc- 
tion is  granted,  if  not  namei  in  the  order,  are  not  liable  for 
its  breach,  yet  under  their  general  duty  and  relation  to  the 
court  they  are  chargeable  as  for  a  contempt  if  they  co-operate 

'  Walton  9.  DeveJiog,  61  111.  201 ;  impoBes  an  abeolute  dnty  npon  a 

Darst  V.  The  People,  62  111.  306;  public  ofBoer  and  the   coart   oom- 

AndrewB  v,   Enoz  Co.  70  111.  65;  mands   him   not   to  perforin   that 

Dickey  v.  Reed,  78  111.  261.  duty,  he  must  obey  the  law  and  dis- 

•  Walton  V,  Develing,  61  III  201;  obey  the  order  of  the  court. 
Darst  V.  The  People,  62  III.  306.    In         »  Dickey  v.  Reed,  78  111.  261. 
such  case,  it  is  said,  when  the  la^         ^  Brewer  v.  Eidd,  23  Mich.  440. 


CHAP.  XXVin,]   VIOLATION  OF  INJUNCTHONS. 


929 


with  tlie  parties  to  violate  the  injunction  and  advise  its  vio- 
]ation«  And  where,  in  an  action  against  a  banking  corporation 
to  wind  np  its  affairs  npon  the  ground  of  insolvency,  the 
officers  and  agents  of  the  bank  are  enjoined  from  paying 
ont  its  ftinds,  or  disposing  of  any  of  its  property  and  effects,  it  is  a 
contempt  of  court  for  the  attorneys  of  the  bank  to  advise  it  to 
file  a  petition  in  bankruptcy.  Such  a  contempt,  is  not,  how- 
ever, of  so  grave  a  nature  as  to  warrant  a  suspension  or  removal 
of  the  attorneys  from  the  bar.*  And  where  an  attorney  is  acting 
for  two  different  clients,  one  of  whom  is  enjoined,  and  the 
other,  who  occupies  a  different  position,  having  different  rights 
and  interests,  is  not  enjoined,  it  would  seem  that  the  attorney 
is  not  guilty  of  a  violation  of  the  injunction  in  advising  the 
client  who  is  not  enjoined." 

§  1427.  It  is  not  proper  foi'  a  defendant  who  has  been  en- 
joined to  experiment  with  a  view  of  determining  how  near 
he  can  come  to  a  violation  of  the  injunction  without  actually 
violating  it.'  Nor  can  persons  who  are  plainly  guilty  of 
violating  an  injunction  excuse  themselves  upon  proceedings 
for  attachment  upon  the  ground  that  it  was  commonly  ru- 
mored that  the  injunction  had  been  dissolved,  nor  can  they 
justify  tliemselves  upon  the  ground  that  other  persons  were 
doing  the  act  which  had  been  enjoined.*  Indeed,  the  courts  ex-\  \ 
act  a  strict  and  implicit  obedience  to  their  injunctions,  and  will 
not  permit  them  to  be  defeated  by  mere  subterfuges  on  the 
part  of  those  who  are  required  to  obey  them.  Thus,  where  a 
ferry  company  is  enjoined  from  running  a  ferry,  and  the 
president  of  the  company,  for  the  purpose  of  evading  the  writ, 
conveys  to  himself  iodividually  a  ferry-boat,  and  continues  to 
run  it  in  that  way,  he  may  be  punished  for  contempt  in  vio- 
lating the  injunction.'  But  where  an  injunction  was  granted 
to  restrain  a  board  of  county  supervisors  from  erecting  a  jail, 
and  the  board  proceeded  to  pass  a  resolution   and   to  make  a 


*  Watson  V.  Citizens  Savings  Bank, 
5  S.  C.  159. 

"  People  V.  Randall,  73  N.  Y.  416; 
Slater  v.  Merritt,  75  N.  Y.  268. 

*  Craig  9.  Fisheri.  2  Sawy.  345. 

59 


*  Morris  p.  HiU.  28  N.  J.  Eq.  (1 
Stew. )  33. 

•  Mayor  v.  New  York  and  S.  I.  F. 
Ck).  64  N.  Y.  623. 
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contract  for  buildiDg  the  jail,  conditioned  upon  the  dissolation 
of  the  injanction,  ench  action  was  held  not  to  be  a  contempt 
of  conrt/ 

§  1428.  When  a  railroad  company  is  enjoined  in  a  state 
court  from  obstructing  the  streets  of  a  city  with  its  cars,  and  the 
company  afterward  passes  into  the  hands  of  receivers  appointed 
by  a  federal  court,  the  injunction  becomes  operative  upon  such 
receivers,  and  they  may  be  punished  for  contempt  in  its  viola- 
tion. Nor  does  the  fact  of  their  removal  from  their  oiBce  or 
trust  afford  any  excuse  for  a  violation  of  the  injunction  before 
such  removal.  Nor  is  one  of  such  receivers  exonerated  from  re- 
sponsibility for  having  violated  the  injunction  by  the  fact  that 
he  took  no  active  part  in  the  management  of  the  road,  since  he 
can  not  relieve  himself  from  responsibility  by  merely  remaining 
inactive  and  permitting  others  to  violate  the  injunction." 

§  1429.  The  question  whether  a  breach  of  an  injunction  has 
actually  been  committed,  has  been  held  to  be  dependent  upon 
whether  plaintiff  in  the  action  has  complied  with  the  terms 
upon  which  the  relief  was  ordered.  Thus,  where  an  order  has 
been  obtained  granting  an  injunction  in  restraint  of  a  sale  under 
execution,  upon  the  usual  terms  of  giving  a  bond  to  defendant 
for  the  payment  of  damages  incurred,  it  is  held  that  proceed- 
ings under  the  execution  are  not  stayed  until  the  conditions 
are  complied  with.  And  in  such  case  it  is  held  to  be  no  con- 
tempt of  court  to  proceed  with  a  sale  under  the  execution,  not- 
withstanding the  chancellor's  order  was  shown  to  the  plaintiff 
in  execution,  and  to  the  sheriff.*  And  while  the  rule  is  well 
established  that  one  who  has  actual  notice  of  an  order  for  an 
injunction  may  be  held  guilty  of  contempt  for  its  disobedience, 
even  before  the  order  is  formally  drawn  up,  yet  when  it  is 
ordered  that  the  injunction  issue  upon  filing  the  bill,  such  order 
is  conditional  in  its  nature,  and  there  is  no  injunction  and  con- 
sequently no  contempt  until  the  bill  has  been  filed.* 

§  1430.  If  the  court  or  oflScer  granting  the  injunction  has  jur- 
isdiction to  make  the  order,  and  defendant  is  attached  for  con- 

'Andrews  r.  Knox  Co.  70  111.  65.  &  M.  23. 

•Saffordp.  The  People,  85  111.  558.  ^Winslow  v,  Nayson,  113  Mass. 

'  Clarke  v.  Hoomes's  Ex'rs,  2  Hen.      411.  ^ 
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tempt  for  its  yiolation,  upon  proceedings  by  habeas  c&rpvs  to  test 
the  regularity  of  his  imprisonment  under  such  attachment,  the 
court  will  not  consider  any  question  relating  to  irregularities 
or  omissions  in  the  proceedings  in  which  the  injunction  was 
granted.  In  such  a  case  the  only  question  to  be  considered  is 
the  question  of  jurisdiction  of  the  officer  by  whom  the  injunc- 
tion was  granted,  and  that  being  clearly  shown,  defendant  will 
not  be  permitted  to  avail  himself  of  irregularities  in  the  pro- 
ceedings to  procure  his  release  from  the  attachment* 

§  1431.  When  an  interlocutory  injunction  is  granted  upon 
the  filing  of  the  bill,  but  the  bill  is  dismissed  upon  the  hearing, 
and  plaintiffs  thereupon  appeal,  the  appeal  does  not  have  the 
effect  of  reviving  the  injunction;  and  defendants  are  not,  there- 
fore, liable  for  contempt  in  doing  the  act  which  had  been  origi- 
nally enjoined)  pending  such  appeaL' 


II.    What  Constitutes  a  Violation. 

§  1432.  lojary to  plaintiff's  rights;  creditors  suits. 

1433.  Regard  must  be  had  to  terms  of  writ.  ^ 

1434.  Injunctions  against  proceedings  at  law. 

1435.  Agents;  stranger  to  cause;  aiding  another  a  violation. 

1436.  Assignee  of  chose  in  action;  suit  by  trustees;  dissolution  in  part. 

1437.  Breach  need  not  be  committed  in  person. 

1438.  Permitting  violation  by  others  a  contempt. 

1439.  Disobedience  under  other  authority  not  allowed. 

1440.  Agents,  servants  and  attorneys.         * 

1441.  Violation  by  attorney. 

1442.  Constructing  railroad  in  violation  of  injunction. 

1443.  Injunctions  against  corporations,  municipal  and  private. 

1444.  Defective  service  no  excuse. 

1445.  Riffhtofway. 

1446.  Spirit  of  injunction  to  be  regarded. 

1447.  Injunction  not  retroactive. 

1448.  Purchase  of  patented  article. 

*  In  re  Perry,  30  Wis.  268.  tion,  pending  which  appeal  an  order 

'  Brevoort  v.  Detroit,  24  Mich.  322.  ia  granted  staying  proceeding.s  under 

As  to  the  effect  of  the  violation  of  an  the  judgment,  see  Sixth  Avenue  R. 

injanctionf  pending  an  appeal  from  Co.  v.  Gilbert  Elevated  R.  Co.  71  N. 

a  final  judgment  granting  the  injunc-  Y.  430. 
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§  1432.  It  is  frequently  a  matter  of  diflSculty  to  decide 
what  constitutes  such  a  breach  of  an  injunction  as  to  warrant 
proceedings  against  a  defendant  for  contempt.  It  has  been 
laid  down  as  a  general  rule,  subject,  however,  to  some  excep- 
tions, that  the  offense  complained  of  as  a  violation  must  be 
injurious  to  the  rights  of  complainant  in  the  action.^  And 
where,  after  service  of  an  injunction  upon  defendant  in  a  cred- 
itors suit,  he  proceeds  to  judgment  in  an  action  previously 
begun  against  a  third  person,  such  conduct  is  not  regarded  as 
a  breach  of  the  mandate  of  the  court,  since  it  can  work  no  injury 
to  complainants  in  the  injunction  suit,  and  may  benefit  them.* 
So,  too,  where  an  injunction  has  been  granted  on  a  creditors 
bill,  the  fact  of  the  debtor  afterward  bringing  suit  against  a 
third  person  for  a  tort,  the  tort  consisting  in  taking  property 
of  the  debtor  under  execution,  which  was  exempt  by  law,  con- 
stitutes no  violation  of  the  injunction.*  Where,  however,  the 
judgment  debtor  is  enjoined  in  a  creditors  suit  from  making 
any  transfer  or  disposition  of  his  property,  and  he  afterward 
gives  to  one  of  his  creditors  a  draft  upon  third  persons  for  an 
indebtedness  due  from  them,  the  draft  being  given  after  the 
injunction,  but  in  pursuance  of  an  arrangement  made  before, 
the  debtor  is  guilty  of  violating  the  mandate  of  the  court* 

§  1433.  In  determining  whether  an  actual  breach  has  been 
perpetrated,  such  as  to  warrant  the  court  in  committing  for 
contempt,  regard  must  be  had  to  the  terms  of  the  injunction 
itself.  And  where  the  writ  does  not  specifically  restrain  de- 
fendant from  the  commission  of  any  definite  act,  but  enjoins 
him  in  general  terms  from  permitting  certain  injurious  results 
to  be  produced  by  a  particular  cause,  it  must  satisfactorily  ap- 
pear that  the  injurious  result  was  actually  produced  by  the 
given  cause.'  But  where  the*  mandate  of  the  court  has  been 
violated  in  spirit  as  well  as  in  letter,  the  court  will  not  permit 

>  Hudson  V.  Pleta,  11  Paige,  180.         »  Hadson  p.  Plets,  11  Paige,  180. 
And  see  Parker  v.  Wakeman,    10         *  In  re  Perry,  30  Wis.  268.    See 

Paige,  485.  also  Jewett  v.  Bowman,  12  C.  E. 

•  Parker  v.  Wakeman,  10  Paige,  Green,  171. 
485.  *  Dawson  v.  Paver,  5  Hare,  415. 
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the  general  terms  of  the  writ  to  be  controlled  op  restricted  by 
reference  to  the  particular  nature  of  the  grievance.* 

§  1434.  Where  an  injunction  has  been  granted  to  stay  pro- 
ceedings in  an  action  at  law,  the  mere  delivery  of  a  declaration 
has  been  deemed  a  violation  of  the  writ.*  And  the  service  of 
a  trial  notice  in  the  action  enjoined,'  or  obtaining  a  change  of 
venue,*  is  a  breach  of  the  mandate  of  the  court.  And  when  an 
injunction  has  been  granted  to  stay  proceedings  after  judgment, 
the  taking  out  of  execution  upon  the  judgment  is  a  contempt 
of  court*  So  where  an  injunction  has  been  obtained  against 
execution  under  a  judgment,  the  taking  of  any  steps  toward 
execution  beyond  the  completion  of  the  judgment  is  a  violation 
of  the  injunction.*  So,  too,  it  has  been  held  to  be  a  violation 
of  an  injunction  against  proceedings  at  law  to  place  in  the 
hands  of  the  sheriff  an  attachment  for  non-payment  of  costs, 
even  though  the  costs  in  question  were  actually  taxed  before 
the  writ  was  allowed.'  And  where,  before  the  issuing  of  an 
injunction  against  proceedings  at  law,  legal  process  had  been 
placed  in  the  hands  of  the  sheriff,  and  the  plaintiff  in  the  action 
at  law  did  not  stop  the  process  on  being  applied  to  by  the  sheriff 
for  further  instructions,  his  neglect  to  countermand  the  writ 
was  held  to  be  a  contempt.'  But  in  an  early  English  case, 
where  an  injunction  was  had  to  restrain  proceedings  after  judg- 
ment, with  leave  to  proceed  to  judgment,  it  was  held  that  the 
taking  out  of  a  scire/acias  after  judgment,  in  order  to  an  in- 
quiry of  assets,  was  not  a  violation  of  the  injunction,  since  the 
plaintiff  should  be  allowed  to  proceed  so  far  that  he  might  be  at 
liberty,  eo  instantiy  upon  the  dissolution  of  the  injunction,  to 
take  out  execution.* 

§  1435.  While  it  would  seem  that  the  agents  of  one  against 
whom   an  injunction  is  awarded,  having  knowledge  of  the 

*  Attorney  General  v.  Great  North-         •  Bull  en  v,  Ovey,  16  Ves.  141. 

ern  R.  CJo.  4  DeGex  &  Sm.  75.  »  Partington  v.  Booth,  3   Meriv. 

"  Mills  V,  Cobby.  1  Meriv.  3.  148. 

» Clark  V.  Wood,  2  Halst.  Ch.  458;  »  Woodley  v.  Boddington,  9  Sim. 

Bird  p.  Brancker,  2  Sim.  &  St.  186.  214. 

^Parientet?.  Bensosan,  18Sim.522.  •Morrice  v,  Hankey,  3  P.  Wms. 

*  Hereford  v.  Carpenter,  Toth.  118.  l46. 
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order,  may  be  held  liable  for  acts  committed  in  violation  of  its 
terms,*  yet  one  who  was  not  a  party  to  the  proceedings,  and 
who  has  acquired  no  rights  from  any  of  the  parties  pendente 
lUey  is  not  guilty  of  a  breach  of  the  injunction  by  exercising  a 
right  which  belonged  to  him  before  the  suit.'  But  a  breach 
amounting  to  a  contempt  may  be  committed,  even  by  aiding 
one  who  acts  in  an  official  capacity  and  underauthority  of  law. 
Thus,  where  an  injunction  is  granted  to  quiet  possession,  de- 
fendant who  assists  a  justice  of  the  peace  in  making  restita- 
tion  upon  a  forcible  entry  thereby  commits  a  breach.* 

§  1436.  The  assignee  of  a  chose  in  action  who,  after  the 
dissolution  of  an  injunction  against  himself,  institutes  pro* 
ceedings  at  law  relative  to  the  matter  concerning  which  he  was 
enjoined,  is  not  guilty  of  a  violation  of  the  injunction,  al- 
though it  has  not  been  dissolved  as  against  his  assignor/  Kor 
is  the  institution  of  an  action  at  law  by  trustees  to  recover 
possession  of  trust  property  a  breach  of  an  injunction  which 
has  been  granted  to  prevent  their  selling  such  property,  since 
the  assertion  of  the  legal  title  by  the  trustees  may  be  neces- 
sary for  the  protection  of  the  riglits  of  all  parties  in  interest.* 
But  where  three  plaintiffs  at  law  have  been  enjoined  from  pro- 
ceeding with  an  action,  and  a  dissolution  is  afterwai'd  al- 
lowed as  against  two  of  the  plaintiffs,  it  is  held  to  be  a  viola- 
tion for  the  three  afterward  to  proceed  with  the  action; 
although  if  the  injunction  has  been  dissolved  generally,  and 
not  merely  as  against  the  two,  it  is  not  a  violation  if  the  two 
should  carry  on  the  proceedings  in  the  name  of  the  three.* 

§  1437.  To  render  one  liable  for  a  violation  of  an  injunc- 
tion, it  is  not  necessary  that  he  should  have  actually  com- 
mitted the  breach  in  person,  and  one  who  is  present,  aiding 
and  abetting  in  the  commission  of  the  act,  or  who  permits  it 
to  be  done  in  his  presence,  and  without  remonstrance,  is  him- 

*  Wellesley   9,     Momingffcon,     11  *  Imperial     Gas     light     Co.    r. 
Beav.  181.  Clarke,  1  Younge,  580. 

*  Bootle  V,  Stanley,  2  Eq.  Ca.  Ab.  *  Nichols  v.  Campbell,   10  Grat. 
528.  560. 

*  Woodward  v.  Earl  of   lincoln,  •  Money  r.  Jordan,  13  Beav.  229. 
8  Swanst.  626. 
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self  gnilty  of  an  actnal  breach  of  the  injunction,  and  will  be 
punished  accordingly.*  Thus,  an  attaching  creditor  who  has 
been  restrained  from  selling  the  property  attached,  violates 
the  writ  if  he  allows  the  attaching  officer  to  sell  in  his  pres- 
ence without  remonstrance,  the  officer  being  regarded  as  his 
agent  for  the  purposes  of  the  sale.'  And  one  who  quietly 
stands  by  and  permits  an  injunction  to  be  violated  is  gnilty 
of  a  contempt,  no  matter  how  unreasonable  the  provisions  of 
the  writ  may  have  been.*  If,  however,  complainant,  at  whose 
instance  an  injunction  has  been  granted,  himself  consents  to 
its  violation  he  is  estopped  from  afterward  having  defendant 
punished  for  such  violation.* 

§  1438.  It  is  the  clear  duty  of  one  who  is  enjoined  from  the 
commission  of  a  particular  act  not  only  to  refrain  from  doing 
the  act  in  person,  but  also  to  restrain  his  employees  from  doing 
the  thing  forbidden ;  and  a  mere  passive  and  personal  obedi- 
ence to  the  order  will  not  suffice.  And  when,  by  his  own 
negligence  and  inattention,  one  who  has  been  enjoined  permits 
his  agents,  partners  and  employees  to  do  the  prohibited  act, 
he  may  be  punished  for  contempt  in  disregarding  the  injunc- 
tion.* 

§  1439.  Defendants  who  are  enjoined  from  doing  a  particn- 
lar  act  will  not  be  permitted  under  authority  from  another 
tribunal  or  body  to  do  the  act  in  question,  pending  such  in- 
junction, and  will  be  guilty  of  a  contempt  of  court  if  they 
tliDs  violate  the  injunction,  it  being  their  clear  duty  to  obey  it 
until  it  is  dissolved  by  the  same  authority  by  which  it  was 
granted.* 

§  1440.  The  obligations  of  an  injunction  will  not  nsually  be 
extended  to  persons  who  are  not  named  in  the  writ,  and  they 
will  not  be  liable  for  a  breach  of  a  mandate  which  is  not  di- 
rected to  them.'    Thus,  where  the  writ  is  simply  directed  to  a 

*  St.  Jolin*8  College  9.  Carter,  4  •  MuUer  v.  Henry,  5  Sawy.  465. 
Myl.  &  Cr.  497;  Blood  v.  Martin,  21  See,  also.  Williamson  v.  Carnan,  1 
Gfio.  127.  Gill  &  J.  184. 

'  Blood  V.  Martin,  21  Geo.  127.  '  Ivespn    r.    Harria.  7   Vep.    256; 

*  Stimpson  c.  Putnam,  41  Vt.  238.  Wellesley  v.  Morninffton,   11  Beav. 

*  Howard  v.  Durand,  86  Geo.  346.  181. 

*  Poertner  v.  RasBell,  83  Wis.  193. 
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defeodant,  withont  inclndiDg  his  agents  or  servants,  an  agent 
will  not  be  punished  for  a  breach.*  Nor  will  a  person  be  pun- 
ished for  contempt  because  of  the  violation  of  an  injunction 
by  his  servants,  he  himself  being  free  from  all  blame  in  per- 
son.* But  defendant  may,  in  such  case,  be  held  liable  for  the 
costs  of  the  proceedings  to  commit  for  tlie  breach.'  And  where 
defendant's  attorney  has  been  enjoined  from  proceeding  at  law, 
it  has  been  held  a  breach  of  the  injunction  for  the  defendant 
himself  to  proceed.*  But  where  the  writ  restrains  a  person 
and  his  agents  or  servants,  his  tenants  are  not  regarded  as  in- 
cluded in  the  prohibition.' 

§  1441.  When  an  attorney  is  enjoined  from  further  pro- 
ceedings in  an  action  begun  by  him  for  the  appointment  of  a 
receiver,  and  the  injunction  is  served  upon  him  while  he  is 
actually  engaged  in  making  his  application  for  a  receiver  be- 
fore the  court  in  which  such  cause  is  pending,  and  when  in- 
formed of  the  injunction  the  attorney  states  to  the  court  that 
he  is  enjoined  from  further  proceedings,  and  then  delivers  to 
the  court  his  motion  papers  with  a  draft  order  for  the  appoint- 
ment of  the  receiver,  he  is  guilty  of  a  plain  contempt  of  court* 
And  where  persons  having  a  right  of  action  in  either  tlie  state 
or  the  United  States  courts  elect  to  bring  their  action  in  the 
former,  and  are  there  enjoined  from  further  proceedings  until 
certain  assets  are  marshalled,  it  is  a  contempt  of  court  to  bring 
their  action  in  the  United  States  courts,  pending  such  injunc- 
tion, and  the  attorneys  may  be  punished  for  thus  violating  the 
mandate  of  the  state  conrt.' 

§  1442.  "Where  an  injunction  is  granted  against  a  railway 
company,  its  agents  and  any  one  acting  under  its  authority  or  in 
its  behalf,  restraining  it  from  constructing  its  road  through  a 
particular  farm,  and  the  president  of  the  company  afterward 
becomes  a  party  to  the  suit  upon  his  own  motion,  and  the  road 
is  oonstructed  through  the  land  in  question  with  his  approval 

^Wellesleyv.Momington,  llBeav.         *  Sedgwick  v.  Redman,  Oary,  44. 
181.  •Hodson  v.  Coppard,  29  Beav.  4. 

'Raatzen  v.  Rothschild,  14  W.  R.         *  In  re  South  Side  R.  Co.  10  Bank. 

96.  Reg.  274. 

•Id,  .  '  Hinea  v.  Rawson,  40  Geo.  356. 
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and  under  his  order  and  direction,  he  will  be  liable  in  a  pro- 
ceeding for  contempt  for  its  violation,  although  not  person- 
ally named  in  the  writ.* 

§  1443.  Since  an  injunction  granted  against  a  corporation  is 
binding  upon  all  persons  acting  for  or  in  behalf  of  the  corpora- 
tion who  are  apprised  of  the  writ,  it  follows  that  all  members 
of  the  corporation  upon  whom  service  is  had  are  liable  for  a 
breach  of  the  injunction.  And  the  passage  of  a  resolution  by 
the  common  council  of  a  city,  granting  a  right  which  they  are 
forbidden  by  injunction  to  grant,  is  a  violation  of  the  writ, 
although  the  terms  of  the  resolution  are  not  accepted  by  the 
person  to  whom  the  right  is  granted.*  So  the  chief  engineer  of 
a  steamboat,  owned  by  a  foreign  corporation  and  running 
between  two  ports  of  diflferent  states,  is  liable  for  the  violation 
of  an  injunction  restraining  the  use  of  certain  machinery 
upon  the  boat;  and  it  is  no  excuse  for  him  to  say,  he  being  a 
defendant  in  the  injunction  suit,  that  he  was  a  mere  agent  of 
the  corporation.* 

§  1444.  A  defect  in  the  service  of  the  writ  affords  no  excuse 
for  its  violation,  and  one  may  be  guilty  of  contempt  in  disobey- 
ing an  injunction,  notwithstanding  defective  service  by  the 
officer  to  whom  it  was  entrusted.  It  is  sufficient  for  the  court 
to  know  that  the  person  enjoined  had  actual  knowledge  of  its 
order.*  And  an  officer  who,  with  due  notice  of  an  injunction 
against  the  sale  of  certain  property  under  execution,  neverthe- 
less proceeds  with  the  sale,  becomes  a  trespasser  ab  initio^  even 
though  the  property  may  have  been  levied  upon  before  the 
injunction  was  granted.' 

§  1445.  Nothing  will  be  deemed  a  violation  of  an  injunction 
forbidding  the  disturbance  of  a  particular  right  of  way,  which 
does  not  interfere  with  the  free  exercise  of  the  right  or  ease- 
ment Thus,  where  there  are  several  distinct  but  intimately- 
connected  rights,  such  as  a  right  of  way  and  a  right  of  soil,  an 
injunction  having  been  granted  for  the  preservation  of  one  of 
them,  a  fair  exercise  of  the  other  right  will  not  be  deemed  a 

» State  V,  Cutler,  13  Kan.  131.  *  Mead  r.  Noma.  21  Wis.  310. 

"  People   V.    Sturtevant,  9  N.  Y.  •  Turner^  v,  Gatewood,  8  B.  Mon. 

263.  613. 
*  Sickles  9.  Borden,  4  Blatchf .  14. 
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violation  of  the  writ  as  to  the  first,  if  it  leaves  as  large  a  scope 
for  its  exercise  as  before.* 

§  1446.  In  deciding  whether  there  has  been  an  actaal  breach 
of  an  injunction,  it  is  important  to  observe  the  objects  for 
which  the  relief  was  granted,  as  well  as  the  circumstanoea 
attending  it.*  And  it  is  to  be  observed  that  the  violation  of 
the  spirit  of  an  injunction,  even  though  its  strict  letter  may 
not  have  been  disregarded,  is  a  breach  of  the  mandate  of  the 
court.  Thus,  where  an  injunction  has  been  granted  restrain- 
ing a  defendant  and  his  servants  and  agents  from  obstructing 
and  impeding  the  passage  of  canal  boats,  the  bringing  of  fif- 
teen actions  of  trespass  against  the  canal  company  on  account 
of  the  passage  of  that  number  of  barges  along  that  part  of  the 
canal  flowing  over  the  land  in  controversy,  is  a  violation  of  the 
spirit  of  the  injunction,  and  will  be  restrained.*  Upon  the 
other  hand,  when  the  conduct  complained  of,  although  literally 
a  breach  of  the  injunction  is  not  so  in  spirit,  and  when  defend- 
ants have  acted  in  good  faith,  and  there  is  no  evidence  of  any 
intention  on  their  part  to  violate  the  writ,  they  will  not  be  held 
guilty  of  a  contempt  of  court.* 

§  1447.  An  injunction  is  not  retroactive  in  effect,  and  a 
person  who  has  been  enjoined  will  not  be  held  liable  for  con- 
tempt for  the  doing  of  any  act  before  suit  brought  or  injunc- 
tion granted.*  And  where  a  railway  company  was  enjoined 
from  taking  up  or  removing  or  disposing  of  the  iron  forming 
its  track,  but  before  the  granting  of  the  injunction  or  the  insti- 
tution of  the  cause  the  company  had  sold  the  iron  to  third  per- 
sons, the  omission  of  the  company  to  prevent  such  purchasers 
from  removing  the  iron  was  held  not  to  constitute  a  violation 
of  the  injunction.*  So  where  the  writ  was  granted  in  a  man- 
datory form,  commanding  defendants  to  deposit  certain  bonds 
with  the  state  treasurer,  and  enjoining  them  from  delivering 

I  Bosley  f .  Susquehanna  Canal,  8  Green,  84. 

Bland,  63.  •  People  v,  Albany  &  V.  R.  Co.  12 

•  Loder  v.  Araold.  15  Jur.  117.  Ab.  Pr.  171;  Witter  r.  Lyon,  34  Wia. 
'Grand   Junction   Canal   Co.    v.  564. 

Dimes,  17  Sim.  38.  •  People  r.  Albany  &  V.  R.  Co.  12 

*  Fraas  v.  Barlement,  10  C.  £.      Ab.  Pr.  171. 
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the  bonds  or  putting  tliem  in  circulation,  but  before  defend- 
ants were  served  with  process  in  the  action  the  bonds  had  been 
removed  'to  a  bank  in  another  state  where  they  still  were,  and 
it  was  iuipossible  for  defendants  to  obtain  possession  of  them 
BO  as  to  comply  with  the  mandate  of  the  court,  it  was  held  that 
defendants   were  properly  discharged    from  proceedings    in 
attachment  for  the  alleged  contempt.*    But  where  a  defendant 
is  enjoined  from  disposing  of  certain  property,  it  is  not  a  suffi- 
cient excuse  upon  proceedings  against  him  for  contempt  in 
violating  the  injunction  that  he  delivered  the  property  in  pur- 
suance of  a  sale  made  before  the  injunction  was  allowed.'  Where, 
however,  part  of  the  injury  complained  of  has  already  been  done 
by  defendant  before  the  injunction  issues,  but  after  the  writ  is 
allowed  he  does  acts  in  furtherance  of  such  injury,  he  can  not 
protect  himself  from  the  consequences  of  a  violation  by  the  fact 
that  the  injunction  did  not  in  terms  prohibit  the  act  which  he 
committed,  and  he  will,  accordingly,  be  held  guilty  of  a  con- 
tempt' 

§  1448.  Where  an  injunction  had  been  obtained  against  the 
use  of  a  patented  article,  and  plaintiffs  desiring  to  know 
whether  defendant  was  still  using  the  article  in  violation  of  the 
injunction,  procured  another  person  to  apply  to  defendant  for 
the  purchase  of  one  of  the  manufactured  articles,  in  an  action 
brought  by  defendant  in  the  injunction  suit  for  a  conspiracy  to 
procure  him  to  violate  the  injunction  and  to  subject  him  to 
costs  and  damages,  it  was  held  that  the  patentees  might  right- 
fully resort  to  that  method  of  determining  whether  the  injunc- 
tion was  being  violated/ 


*  Witter  V.  Lyon,  84  Wis.  564. 

*Jewett  V.  Bowman,  12  G.  E« 
Green,  171.  See,  also,  In  re  Perry, 
30  Wis.  268. 

*Thropp  p.  Field,  10  C.  E.  Green, 
166.  But  where  the  Supreme  Court 
of  the  state  had  awarded  a  peremp- 
tory writ  of  mandamus,  and  an  in- 
junction was  alterwards  obtained  in 


an  inferior  court  restraining^  the  en- 
forcement of  the  judgment  in  the 
mandamus  proceedinj^  upon  crrounds 
allefired  to  have  arisen  after  the  ren- 
dition of  such  judgement,  the  Su- 
preme Court  refused  to  punish  such 
proceedings  as  a  contempt  of  court. 
Villavas  v.  Walker,  24  La.  An.  213. 
*  Knowles  p.  Peck,  42  Conn.  986. 
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III.    Behedy    fob    Violation. 

§  1449.  Attachment  for  contempt;  goyemindr  considerations. 

1450.  Plaintiff  *B  conduct;  laches;  acqoieecence. 

1451.  Delay  in  obtaining  service. 

1452.  Practice  in  proving  violation. 
1458.  Removal  of  cause  to  U.  8.  Conrts. 

1454.  Procedure  in  U.  S.  Courts. 

1455.  Proofs  in  attachment  proceedings. 

1456.  Mitigating  circumstances. 

1457.  Extent  of  fine  imposed. 

1458.  Appellate  coart  averse  to  interfering  with  ponishment 

1459.  Evidence  on  hearing. 

1460.  Corporation  may  be  punished. 

1461.  Attachment  not  the  only  punishment. 

1462.  Impropriety  of  iqjunction  considered  in  fixing  punishment;  proceed- 

ings after  dissolution. 

1463.  Levy  of  execution;  statutory  franchise. 

1464.  Party  in  contempt  not  allowed  hearing  on  motion  to  dissolve. 

1465.  Patent  right;  costs. 

1466.  Judgment  of  contempt,  how  reviewed  in  Wisconsin. 

§  1449.  The  usual  remedy  for  breach  of  injunction  is  by 
proceedings  against  the  offending  party  for  an  attachment  for 
contempt  of  court^     And  in  taking  steps  to  punish  such  con- 


'  Monroe  v.  Harkness,  1  Cranch  C. 
C.  157;  Monroe  v.  Bradley,  lb.  158. 
The  remedy  by  attachment  was 
adopted  by  the  English  Court  of 
Chancery  at  an  early  day  for  the 
punishment  of  violations  of  injunc- 
tions. A  curious  and  instructive 
case  is  Allen  «.  Dingley,  Choyce 
Cases  in  Chancery,  113,  reported  as 
follows:  "Forasmuch  as  Mr.  Dr. 
Tale,  one  of  the  masters  of  this 
court,  to  whom  the  consideration  of 
a  contempt  in  the  breach  of  an  in- 
junction was  committed  by  Master 
Sergeant  Powtrel  was  referred,  hath 
made  report  that  the  said  Sergeant 
Powtrel  after  the  open  publishing  of 
the  same  injunction,  and  after  per- 
fect knowledge  thereof  did  move  at 


the  Eing*s  Bench  Barre  for  judgment 
for  the  defendant,  iterating  his  mo- 
tion for  the  same,  which  he  did  after 
the  sight  of  the  said  injunction. 
Therefore,  the  said  Mr.  Sergeant 
Powtrel  being  this  present  day  called 
into  this  court  is  openly  eigoined  in 
the  sum  of  one  hundred  pounds,  not 
to  depart  out  of  the  Town  until  he 
shall  be  licensed  thereunto  by  the 
Right  Honorable  the  Lord  Keeper  of 
the  Great  Seal  of  England.  Allen 
plaintiff,  Pingley  defendant.  Anno 
19  Eliz.  The  like  order  was  made 
the  same  term  against  Master  Robert 
Snagg  for  moving  for  the  defendant 
in  the  King's  Bench  in  the  same 


cause. 


If 
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tempt,  the  court  will  not  inquire  into  the  merits  of  the  cause 
in  which  the  writ  was  issued,  the  only  question  for  determi- 
nation being  whether  the  mandate  of  the  court  has  been  vio- 
lated.* An  order  of  commitment  for  breach  of  an  injunction 
being  strictissimi  juris,  it  will  not  be  granted'  except  upon  a 
clear  and  satisfactory  showing  of  an  actual  violation.*  The 
proceedings  are  qtiasi  criminal  in  their  nature,  and  may,  it 
would  seem,  be  brought  in  behalf  of  the  people,  althouojh  not 
necessarily  conducted  by  counsel  for  the  government.'  And  a 
person  applying  to  a  court  of  equity  for  the  punishment  of  a 
party  guilty  of  a  breach  of  injunction,  miist  show  that  he  has 
some  interest  in  the  subject  matter  of  the  controversy  which 
gave  rise  to  the  injunction/ 

§  1450.  The  conduct  of  the  party  obtaining  the  injunction, 
as  well  as  the  motive  of  defendant  in  violating  it,  may  properly 
be  taken  into  account  in  determining  defendant's  liability  for 
the  breach.*  And  where  an  injunction  is  granted  before  pro- 
ceedings at  law,  staying  all  proceedings,  and  defendant  in  the 
injimction  suit  afterward  institutes  an  action  in  ejectment,  to 
which  complainant  pleads,  and  suffers  two  months  to  elapse 
before  taking  any  steps  toward  punishing  the  breach,  the  court 
will  refuse  to  punish  for  contempt*  And  where  the  person 
obtaining  the  writ  misrepresents  the  action  of  the  court  to  the 
public,  and  defendant,  in  endeavoring  to  correct  such  misrep- 
resentation, commits  a  technical  violation  of  the  injunction, 
proceedings  against  him  for  contempt  by  the  complainant  wiil 
not  be  entertained.'  But  to  deprive  a  party  obtaining  the  writ 
of  the  right  to  move  for  a  committal  for  its  breach,  on  the 
ground  of  his  acquiescence  therein,  a  strong  showing  of  ac- 
quiescence must  be  made  out.  Thus,  where  a  defendant  seeks 
to  evade  his  liability  for  breach  of  an   injunction   restraining 

'  People  V.  Spalding,  2  Paige,  326.  483;  Crook  v.  The  People,   16  III. 

See  also  Rogers  Manufacturing  Co.  584,  and  cases  cited. 

V.  Rogers,  38  Conn.  121.  *  Hawlej'  v.  Bennett,  4  Paipre.  163. 

*  Mann  v.  Stephens,  15  Sim.  377;  »  Mills  v.-  Cobby,  1  Meriv.  3;  Bar- 
Grand  Junction  Canal  Co.  v.  Dimes,  field  v.  Nicholson,  2  L.  J.  Ch.  90. 

17  Sim.  38;  Worcester  v.  Truman,  1  •  Mills  v.  Cobby.  1  Meriv.  3. 

McLean,  48^}.  '  Barfield  v.  Nicholson,  2  L.  J.  Ch. 

*  Worcester  v,  Truman,  1  McLean,       90. 
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him  from  the  use  of  complainant's  trade  mark,  upon  the  ground 
of  acquiescence,  he  must  show  such  a  degree  of  acquiescence 
as  would  safBce  to  create  a  new  right  in  himself.* 

§  1451.     While,  as  we  have  already  seen,  the  doctrine  is  well 
established,  that  to  render  a  defendant  liable  for  violating  an 
injunction,  it  is  only  necessary  that  he  should  have  been  in 
any  manner  apprised  of  its  existence,  although  not  actually 
served  with  the  writ,'  yet  complainant's  laches  in  obtaining 
service  may  be  taken  into  account  upon  a  motion  to  commit 
for  a  breach.     Thus,  where  complainant  has  suffered  a  period 
of  four  months  to  ellipse,  after  the  granting  of  the  order,  before 
getting  it  drawn  up  and  served,  although  defendant  may  be 
in  contempt,  having  been  present  in  court  on  the  hearing  of 
the  motion  for  the  injunction,  yet  a  motion  to  commit,  under 
such  circumstances,  will  be  refused  with  costs.' 


'  Rodgers  v.  Nowill,  3  DeGex,  M. 
&  G.  614.  The  degree  of  acquies- 
cence required  to  justify  defendant  is 
stated  by  Lord  Justice  Turner,  as 
follows:  •* Then  on  the  question  of 
acquiescence,  I  think  that  in  a  case 
of  this  description,  where  there  has 
been  an  injunction  granted  by  this 
court,  there  must,  in  order  to  deprive 
the  party  who  has  obtained  the  in- 
junction of  the  right  to  move  for 
committal  upon  the  breach  of  it,  be 
a  case  made  out  almost  amounting 
to  such  a  license  to  the  party  enjoin- 
ed to  do  the  act  enjoined  against,  as 
would  entitle  him  to  maintain  a  bill 
against  others  for  doing  that  act. 
The  party  eivjoined  must,  I  think, 
show  such  acquiescence  as  would  be 
sufficient  to  create  a  new  right  in 
him." 

•  See  §  1422  ante. 

•James  v.  Downes,  18  Ves.  522. 
"  A  party  can  not,"  observes  Lord 
Eldon,  **  be  committed  for  the  breach 
of  an  injunction,  that  express  species 
of  contempt,  unless  there  is  an  in- 
junction.   On  the  other  hand,  if  he 


was  present  when  the  order  was 
made,  the  court  will  not  permit  him 
to  elude  its  justice  by  doing  that, 
before  the  injunction  is  sealed,  which, 
if  it  was  actually  sealed,  would  be  a 
conteiopt;  but  there  is  no  instance, 
previous  to  the  case  of  Hearn  c 
Tennant  (14  Ves.  136),  that  the  court 
ventured  to  consider  the  act  of  con- 
tempt, unless  the  party,  being  pres- 
ent in  court,  heard  the  order  for  an 
ipjunction  made.  My  opinion  on 
that  occasion  was,  and  still  is,  that 
if  the  party  was  in  court  while  the 
motion  was  proceeding,  he  should 
not  by  turning  his  back  before  the 
court  pronounced  the  order  *  let  the 
injunction  go,'  escape  the  process, 
considering  it  a  mere  contrivance; 
but  the  court  can  never  intend  that 
the  plaintiff,  having  obtained  the 
order  granting  the  injunction,  is  to 
lie  by  four  months  as  if  it  had  not 
been  granted.  The  court,  interpos- 
ing to  assist  the  plaintiff  and  pre- 
vent his  losing  the  benefit  of  the  pro- 
cess, while  he  is  actually  pursuing 
it,  can  not  consider  him  entitled  un- 
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§  1452.  In  proceedings  for  contempt  for  the  violation  of  an 
injnnction,  the  usual  method  of  proving  the  fact  of  violation  is 
by  affidavit/  It  is  not  necessary  that  the  matter  alleged  as  the 
foundation  for  the  charge  of  contempt  should  appear  in  the 
rule  to  show  cause  whv  defendant  should  not  be  attached,  the 
rule  to  show  cause  serving  merely  as  a  process."  But  it  is 
usually  requisite  that  service  of  the  writ  of  injunction  should 
be  shown,  since  without  such  service  or  notice  of  the  injunction 
there  can  be  no  violation,  and  the  attachment  proceedings  may 
l)e  dismissed  or  an  attachment  refused  for  want  of  such  proof." 
If,  however,  defendant  is  thus  discharged  from  the  attachment 
for  want  of  affidavit  of  service  of  the  injunction,  such  discharge 
does  not  operate  as  a  hearing  upon  the  merits,  and  constitutes 
no  bar  to  a  subsequent  attachment  for  the  same  alleged  con- 
tempt.* And  the  breach  of  an  injunction  being  in  the  nature 
of  a  tort,  it  constitutes  no  valid  objection  to  pr9ceeding8  for  a 
committal  that  plaintiff  has  moved  against  but  one  of  the  de- 
fendants." 

§  1453.  Under  the  former  statute  of  the  United  States  con- 
cernino:  the  removal  of  causes  from  the  state  to  the  federal 
courts,  it  was  held  that  the  latter  could  not  punish  for  the  vio- 
lation of  ah  injunction  which  had  been  granted  in  the  cause  by 
the  state  court  before  removal,  since  the  removal  operated  ipso 
facto  Bs  a  dissolutio  I  of  the  injunction."  But  since,  under 
the  removal  act  of  March  3,  1875,  it  is  expressly  provided  that 


der  the  order  for  three  or  four  months 
together.  Therefore  dismiss  this 
motion  with  costs/' 

*  State  r.  Myers,  44  Iowa,  580.  In 
Kansas,  under  the  constitution  and 
laws  of  the  state  an  injunction  may 
be  granted  by  a  judge  at  chambers, 
and  a  proceeding  for  contempt  for  its 
violation  may  also  be  had  at  cham- 
bers. And  when 'such  TTcoceeding  is 
beard  by  the  judge  at  chambers  and 
no  jury  is  asked  for  ami  no  objec:ion 
is  taken  to  the  hearing  without  a  jury, 
it  will  not  be  held  error  on  review  by 
the  supreme  court.     And  the  pro* 


ceeding  for  contempt  being  a  sum- 
mary one,  it  may  be  heard  upon  the 
original  affidavit  filed  in  the  proceed- 
ing, and  without  formal  pleadings. 
State  V,  Cutler,  13  Kan.  131. 

•Columbia  Water  Power  Co.  v, 
Columbia,  4  S.  C.  888. 

•State  V.  Gilpin,  1  Del.  Ch.  25; 
Whipple  V,  Hutchinson,  4  Blatchf. 
190. 

*  State  V.  Gilpin,  1  Del.  Ch.  25. 

*  Newman  v.  Ring,  10  Jur.  463. 

*  McLeod  V,  Duncan,  5  McLean. 
843. 
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aoy  injunction  granted  before  the  removal,  against  a  defendant 
applying  for  sucli  removal,  shall  continue  in  force  until  mod- 
ified or  dissolved  by  the  United  States  Court,'  no  reason  is 
perceived  why  the  latter  tribunal  should  not  punish  for  a  vio- 
lation of  the  injunction  committed  after  the  removal  into  that 
forum. 

§  1454.  The  proper  method  of  procedure  for  the  punish- 
ment of  a  breach  of  injunction,  in  the  courts  of  the  United 
States,  is  by  motion  that  the  defendant  stand  committed  for 
the  violation,  and  he  must  be  served  with  due  notice  of  this 
motion.  The  object  of  the  proceeding  is  the  enforcement  of 
obedience  to  the  mandates  of  the  court  by  punishing  any  in- 
tentional violation  of  its  process.  The  mode  of  relief  being: 
summary  and  rigorous,  he  who  invokes  tlie  aid  of  equity  for 
the  punishment  of  a  violation  of  injunction  is  required  to 
show  the  allowance  of  the  writ  upon  the  conditions  imposed 
by  the  court,  that  it  has  been  duly  served,  and  that  defendant 
has  been  notified  of  the  time  and  place  of  the  motion." 

§  1455.  It  is  incumbent  upon  complainant,  in  moving  an 
attachment  against  a  defendant  for  contempt  of  court  in  dis- 
obeying an  injunction,  to  state  in  the  proofs  upon  which  the  ap- 
plication is  founded  the  specific  acts  of  omission,  or  of  commis- 


*  IT.  S.  Revised  Statutes,  §  646. 

•  Worcester  v,  Iruman,  1  McLean, 
483.  The  nature  of  the  proceedings 
for  the  punishment  of  a  violation  of 
injunction,  and  the  conditions  re- 
quisite to  the  exercise  of  this  sum- 
mary jurisdiction  of  courts  of  equity 
in  enforcing  obedience  to  their  man- 
dates, are  well  laid  down  by  McLean, 
J.,  in  this  case,  as  follows:  "This, 
although  in  the  nature  of  a  criminal 
proceeding,  is  not,  in  fact,  strictly  of 
that  character.  It  is  instituted  and 
carried  on  by  the  counsel  for  the 
plaintiff,  and  not  necessarily  by  the 
attorney  for  the  government.  The 
object  of  the  proceeding  is  to  enforce 
obedience  to  the  process  of  the  court 


by  punishing  an  intentional  disre- 
gard of  it.  The  mode  is  summai-y 
and  rigorous,  and  the  party  who 
thus  invokes  the  aid  of  the  court 
should  brinf?  himself  strictly  within 
the  rule  which  entitles  him  to  the 
redress  sought,  and  sulaect«  the  de- 
fendant to  the  punishment  which 
must  follow.  He  must  show  the  al- 
lowance of  the  injunction,  that  it 
has  been  issued  on  the  terms  speciBed 
and  within  the  limits  imposed,  that 
it  has  been  duly  served,  and  that 
notice  has  been  given  to  the  defend- 
ant of  the  time  and  place  of  the 
motion,  Mhat  he  stand  committed 
for  a  breach  of  the  injunction.* 


/* 
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sion,  which  constitute  the  alleged  contempt'  And  in  proceed- 
ings for  contempt,  proofs  are  properly  admissible  to  contradict 
the  answers  of  the  defendant  to  the  interrogatories  propounded 
to  him.*  And  it  is  competent  for  a  defendant  charged  with  a 
breach,  as  in  the  case  of  an  injunction  against  the  inMngement  of 
a  patent,  to  show  his  compliance  with  the  writ  while  it  remained 
in  force,  and  that  it  carried  on  its  face  the  period  of  its  duration, 
which  having  expired,  he  could  not  be  guilty  of  a  breach.* 

1456.     If  a  defendant,  who  has  been  guilty  of  a  contempt 
of  court  in  violating  its  injunction,  voluntarily  and  promptly 
submits  himself  to  the  jurisdiction  of  the  court  upon  proceed- 
ings in  attachment,  and  frankly  and  fully  answers  all  inter- 
rogatories propounded  to  him  in  such  proceedings,  while  such 
conduct  can  not  excuse  or  justify  the  contempt,  it  would  seem 
to  be  proper  to  consider  it  as  a  mitigating  circumstance  in 
fixing  the  punishment.*    And  where  defendants,  upon  a  rule 
to  show  cause  why  they  should  not  be  attached  for  contempt, 
disclaim  all  intention  of  violating  the  injunction,  and  plaintiffs 
only  seek  a  determination  of  the  court  as  to  the  duty  of  defen- 
dants, rather  than  a  punishment  for  contempt,  it  is  proper  to 
discharge  the  rule  to  show  cause.* 

§  1457.  Where  a  defendant,  against  whom  proceedings  are 
had  by  attachment  for  violating  an  injunction,  shows  that  he 
did  not  know  the  nature  of  the  process  and  that  he  ceased  to 
do  the  act  enjoined  as  soon  as  he-  could  take  the  advice  of 
connsel,  it  was  regarded  as  sufficient  punishment  to  require 
In'm  to  pay  the  costs  of  the  motions  for  the  injunction  and  for 
its  dissolution,  and  of  the  motion  for  an  attachment.*  So 
wliere  defendant  has  violated  the  injunction,  but  acting  under 
competent  advice  and  with  no  intention  of  disobeying  the 
order  of  the  court,  it  is  proper  to  require  him  to  pay  the  costs 
of  the  attachment  proceedings,  without  imposing  any  fine.' 

1  ParkhcTst  v.  Einsman,  2  Blatcbf.       12  C.  E.  Green,  166. 
78.  *  Bradford  v,  Peckbam,  9  R.  I. 

•  Crook  V.  The  People,  16  HI.  534.       250. 

» Daw  V.  Eley,  L.  R.  3  Eq.  496.  "^  Carstaedt  v.  U.  S.  Corset  Co.  13 

*  State  V.  Eddy.  2  Del.  Ch.  269.  Blatchf.  371, 
*LonprwoodV.  R.  Co.  v.  Baker, 
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But  where  there  had  been  a  clear  and  willful  violation  of  the 
injunction,  it  was  held  proper  to  punish  by  a  fine  of  the  amount 
of  the  taxed  costs  and  solicitor's  and  counsel  fees  incurred  by 
defendant's  resistance  to  the  proceedings  for  attachment  and  in 
the  proceedings  for  the  taking  of  testimony  as  to  violation,  the 
defendant  to  stand  committed  until  payment  of  such  fine.* 
It  is,  however,  improper  to  divide  the  fine  imposed  between 
the  injured  party  and  the  state,  although  the  petitioner  in- 
jured by  the  violation  should  be  allowed  the  costs  and  expenses 
of  his  proceedings  in  attachment.' 

§  1458.  The  court  granting  the  injunction  is  necessarily 
invested  with  large  discretion  in  enforcing  obedience  to  its 
mandate,  and  upon  proceedings  by  attachment  for  its  violation 
the  extent  of  the  fine  and  imprisonment  to  be  inflicted  as  a 
punishment  for  the  contempt  rests  in  the  judgment  of  the 
court  itself.  And  courts  of  appellate  powers  are  exceedingly 
averse  to  interfering  with  the  exercise  of  such  judgment  and 
discretion,  and  will  not,  ordinarily,  revise  the  action  of  the  in- 
ferior court  in  such  matters." 

§  1459.  In  proceedings  in  attachment  for  contempt  of  court 
in  violating  an  injunction,  general  evidence  as  to  the  damage 
sustained  by  petitioner  from  the  violation  in  question  is  admis- 
sible to  show  its  character,  although  evidence  of  other  acts  of 
contempt  than  those  charged  is  ordinarily  inadmissible.  And 
in  such  proceedings  it  is  not  permissible  to  show  that  the 
allegations  of  the  bill  upon  which  the  injunction  was  granted 
are  not  true,  since  if  untrue  the  proper  course  is  to  apply  to 
the  court  to  modify  or  dissolve  the  injunction-  A  defendant 
who  is  enjoined  will  not,  therefore,  be  permitted  to  violate  the 
mandate  of  the  court,  and  then  to  attempt  to  excuse  his 
disobedience  by  showing  that  the  injunction  was  unfounded. 
While  the  injunction  should  always  be  plain  and  specific, 
since  a  defendant  can  not  be  entrapped  into  a  contempt  of 
court  by  vague  and  general  orders,  yet  where  he  is  enjoined 

'  Doubleday  V.  Sherman,  8  Blatchf.  '  Rogrers    Manufacturing'    Co.    «. 

45.  Rogers,  b8  Conn.  121;  Williams  «. 

'  Rogers    Manufacturing    Co.    v.  Lampkin,  53  6a.  200;  Thweatt  r. 

Rogers,  38  Conn.  121.  Gammell,  56  Ga.  98. 
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from  interfering  with  certain  trade  marks,  set  out  and  par- 
ticularly described  in  the  bill,  snch  description  will  be  deemed 
sufficient  upon  proceedings  against  him  for  contempt.* 

§  1460.  A  court  of  equity  has  jurisdiction  to  punish  a  cor- 
poration as  well  as  a  private  person  for  contempt  in  violating 
an  injunction.'  And  where  there  has  been  a  gross  contempt 
of  court  in  the  violation  of  an  injunction  by  a  board  of  munic- 
ipal officers,  a  sequestration  has  been  awarded  as  a  punishment 
for  the  offense,  when  there  was  property  npon  which  the  seques- 
tration could  operate.* 

1 1461.  While  an  attachment  for  contempt  is  the  usual  and 
accustomed  remedy  for  the  violation  of  an  injunction,  the  court 
is  not  necessarily  confined  to  the  process  of  attachment  alone. 
And  where,  pending  an  interlocutory  injunction  and  before  the 
final  hearing  a  defendant  violates  the  mandate  of  the  court  by 
taking  possession  of  the  lands  in  controversy,  it  is  competent 
for  the  court  upon  final  hearing  to  direct  that  possession  be 
restored  as  it  was  when  the  bill  was  filed;  and  this  may  be 
done,  even  though  the  injunction  be  refused  upon  the  final 
hearing.*  And  when  defendants  are  enjoined  from  selling  per- 
sonal property,  but  they  proceed  to  sell  some  of  the  property 
in  violation  of  the  injunction,  the  court  may,  as  a  punishment 
for  the  contempt,  require  them  to  pay  into  court  the  money 
received,  or  to  restore  the  property,  and  in  default  thereof  to 
be  committed  for  contempt*  But  it  is  not  proper  by  an  order 
of  attachment  for  contempt  to  require  defendant  to  deliver  up 
possession  of  property,  when  such  delivery  was  not  required  by 
the  terms  of  the  injunction,  and  when  it  is  not  shown  that 
defendants  possessed  themselves  of  the  property  in  questioa 
subsequent  to  the  injunction,  or  in  violation  of  its  terms.* 

§  1462.  We  have  already  seen  that  the  fact  of  an  injunction 
having  been  erroneously  granted  in  the  first  instance  affords 

'  Rogers  Mannfactarin^    Go.   «.  Health,  L.  R.  1  Eq.  42. 

RoeetB,  38  Conn.  121 .  *  Byne  v,  Byne,  64  Ga.  257. 

«  Mayor  v.  New  York  &  S.  I.  F.  Co.  »  Thweatt  v,  Gammell.  66  Ga.  98. 

64  N.  Y.  622;  People  p.  Albany  &  V,  •  Columbia  Water  Power  Co.  v. 

R.  Co.  12  Ab.  Pr.  171.                    '  Columbia,  4  S.  C.  o88. 

'Spokes   V.   Banbury   Board    of 
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no  justification  or  excnse  for  its  violation.*  It  may,  however^ 
affect  the  question  of  punishment,  and  may  be  taken  into  con- 
sideration by  the  court  in  determining  whether  a  defendant 
shall  be  attached  for  contempt.  And  it  has  been  held  that  after 
the  dissolution  of  an  injunction  erroneously  or  improperly 
granted,  an  attachment  for  its  violation  will  not  lie.*  Bat 
where  proceedings  are  instituted  in  behalf  of  the  people  for 
contempt  in  the  violation  of  an  injunction,  they  may,  if  begun 
before,  be  prosecuted  after  the  injunction  is  dissolved.* 

§  146(3.  The  proper  remedy  against  a  plaintiff  in  execution 
who  proceeds  with  a  levy,  notwithstanding  he  has  been 
enjoined  from  so  doing,  is  by  attachment,  and  not  by  super- 
aedeaa^  And  where  an  injunction  has  been  issued  to  prevent 
the  infringement  of  a  statutory  franchise,  an  attachment  will 
issue  for  contempt  in  violating  the  writ* 

§  1464.  One  who  is  in  contempt  for  a  violation  of  an  injunc- 
tion will  not  usually  be  allowed  a  hearing  upon  a  motion  to 
dissolve,  although  if  the  nature  and  extent  of  the  punishment 
to  be  inflicted  depend  upon  the  determination  of  the  question 
whether  the  injunction  shall  be  continued,  a  hearing  may  be 
had  on  the  motion  to  dissolve.* 

§  1465,  Upon  a  motion  for  an  attachment  for  a  breach  of  an 
injunction  restraining  the  use  of  a  patent  right,  affidavits  will 
not  be  admitted  to  show  that  complainant  was  not  the  original 
inventor.  The  question  in  such  a  case  is  not  as  to  the  merits 
of  the  writ  itself,  but  whether  it  has  actually  been  disobeyed. 
And  if  it  be  made  to  appear  that  the  injunction  has  really 
been  violated,  but  defendant  is  protected  from  attachment  by  a 
defective  service  of  the  writ,  he  will  not  be  allowed  costs  on 
refusal  of  the  motion  to  attach.*  And  when  defendant  has 
been  found  guilty  of  a  contempt  in  violating  an  injunction* 
restraining  him  from  the  use  of  a  patented  invention,  but  be 

^Moat  V.  Holbein,  2  Edw.  Ch.  188;  *  Commercial  Bank  v.  Waters,  10 

People  «.  Sturtevant,  9  N.  T.  263;  Sm.  &  Mar.  Miss.  559. 

Sullivan  v.  Judah,  4    Paige,  444;  '/n  r«  Vanderbilt,  4  Johns.  Ch.57. 

Richards  v.  West,  2  Green  Ch.  456.  *Endicottf .  Mathif!,  1  Stockt  110. 

>  Moat  V.  Holbein,  2  Edw.  Ch.  188.  ^  Whipple  o.  Hatchinson,  4  Blatchf. 

•Cook  V.  The  People.  16  III.  534.  190. 
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does  not  appear  to  have  acted  in  willfnl  disregard  of  the 
orders  of  the  court,  the  payment  of  all  profits  made,  or  damages 
occasioned  by  snch  use,  with  the  costs  of  the  proceeding,  has 
been  held  to  be  a  sufficient  punishment.' 

§  1466.  In  Wisconsin  it  is  held  that  where  proceedings 
have  been  instituted  for  the  punishment  of  a  breach  of  injunc- 
tion, an  order  of  court  adjudging  defendants  guilty  of  contempt 
in  violating  the  writ  can  not  be  reviewed  on  writ  of  error,  but 
only  upon  appeal.* 

'  Beady  Roofing  Go,  v.  Taylor,  15         '  Shannon  v.  State  of  Wisconsin, 
Blatchf.  94.  18  Wis.  604. 
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1474.  Misrepresentation  or  suppression  of  facts  by  plaintiff. 

1475.  Full  and  positive  denial  required  in  answer. 
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1478.  Injunction  not  perpetuated  on  refusal  to  dissolve. 
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1480.  Defendant's  laches  a  bar  to  dissolution. 
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1482.  Technical  errors;  insufficient  bond. 

1483.  Abuse  of  trust. 

1484.  Matters  of  record;  improper  verification. 
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1489.  Iiregalarity  in  service  no  groond  for  diasolntion. 

1490.  Delay  in  prosecating  suit. 

1491.  Unsettled  questions  of  law. 

1492.  Unsettled  disputes;  statute  of  limitations. 

1493.  Yerification  by  one  of  several  complainants. 

1494.  Judgment  on  demurrer. 

1495.  Doctrine  of  relative  convenience;  act  eigoined  already  peiformed. 

1496.  Failure  to  give  bond  or  verify  bilL 

1497.  Dissolution  upon  giving  security. 

1498.  Return  of  property;  bond;  account;  arbitration. 

1499.  Injunction  against  transfer  of  property  pendente  lite, 

1500.  Cestui  que  trust  not  heard  on  motion  to  dissolve. 

1501.  Dissolution  or  perpetuation  of  injunction  as  res  judicata* 

1502.  Removal  of  cause  to  U.  S.  court. 

1503.  Injunction  granted  until  given  day. 

1504.  Dissolution  unless  cause  set  for  hearing. 

§  1467.  A  marked  feature  of  interlocutory  injunctions,  as 
distinguished  from  those  which  are  final  or  perpetual,  is  that 
the  former  are  liable  to  be  dissolved  upon  sufficient  cause  shown 
at  any  stage  of  the  proceedings,  atter  the  coming  in  of  the 
answer.  And  in  general  it  may  be  said  to  rest  in  the  sound 
diBcretion  of  the  court  to  dissolve  an  interlocutory  injunction 
upon  the  coming  in  of  the  answer  denying  the  equities  of 
the  bill,  or  to  continue  it  until  a  final  hearing  upon  the  merits, 
if  each  course  shall  seem  best  calculated  to  subserve  the  ends 
of  justice  and  to  protect  the  rights  of  all  parties  in  interest.' 
The  dissolution  or  continuance  of  an  injunction  after  answer 
filed  being,  therefore,  largely  a  matter  of  judicial  discretion, 
appellate  courts  are  averse  to  interfering  with  the  exercise  of 
such  discretion.'  And  in  granting  a  dissolution  the  court  may, 
in  its  discretion,  impose  such  terms  as  may  be  necessary  to 
secure  substantial  justice." 

§  1468.  In  some  of  the  states  the  rule  has  been  broadly  laid 
down  that  an  interlocutory  or  preliminary  injunction  may  be 
dissolved  at  any  stage  of  the  cause,  either  before  or   after 

'  Chetwood  v.  Brittan,  1  Green  Ch.  Holt  v.  Bank  of  Augusta,  9  Geo.  552; 

438;  Firmstone  v,  De  Camp,  2  C.  E.  Dent  f .  Summerlin,  12  Geo.  5. 

Green,  309;  Attorney  General  v.  Oak-  •  Roj^ers  p.  Tennant,  45  Cal.  184. 

land  County  Bank,  Walk.  Mich.  90;  *  Cook  v,  Jenkins,  35  Geo.  113. 
Shellman  v.  Scott,  Charlt.  R.  M.  330; 
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answer  filed,  or  after  demnrrer  to  the  bill,*  while  in  others  the 
doctrine  prevails  that  a  motion  to  dissolve  will  not  be  enter- 
tained until  after  the  coming  in  of  the  answer.*  Bnt  a  motion 
to  dissolve  will  not  be  entertained  pending  a  general  demurrer 
to  the  bill,  since  the  motion  involves  the  same  questions  of 
equity  that  must  arise  upon  the  demurrer,  and  is  an  attempt 
to  obtain,  by  the  summary  action  of  the  court,  a  decision  as  to 
the  equity  of  the  case,  which  should  be  determined  upon  de- 
murrer.* In  the  case  of  a  bill  of  discovery,  however,  which  also 
prays  an  injunction  against  a  judgment  at  law,  if  the  bill  con- 
tains  no  allegations  sufficient  to  entitle  complainant  to  a  dis- 
covery, and  no  ground  upon  which  the  injunction  can  be 
sustained,  a  dissolution  may  be  had  upon  motion,  without  the 
.answer  of  the  party  from  whom  the  discovery  is  sought.* 
But  a  motion  to  dissolve  such  an  injunction  for  want  of  equity 
in  the  bill  will  not  be  allowed  before  answer  filed,  where  the 
bill  charges  that  the  obligations  sued  on  at  law  were  obtained 
without  consideration  and  by  fraud,  and  the  affidavits  annexed 
to  the  bill  are  sufficient  to  make  out  a  prima  facie  case  of 
fraud.' 

§  1469-  Where  an  injunction  has  been  irregularly  obtained, 
or  complainant  has  not  used  due  diligence  in  the  prosecution 
of  his  suit,  it  may  be  dissolved  before  the  coming  in  of  the 
answer.*  If,  however,  plaintiff's  delay  or  laclies,  which  is 
urged  as  a  ground  for  dissolution,  was  caused  through  mis- 
take and  inadvertence,  and  no  evidence  of  willful  procrastina- 
tion appears,  the  injunction  will  not  be  dissolved.'  But  a 
motion  to  dissolve  will  be  entertained,  notwithstanding  com- 
plainant has  amended  his  bill  and  no  answer  has  yet  been  filed 

^  Jones   p.  Commercial   Bank,    5  E.  Green,  79. 

How.  Miss.  43.    And  see  Mintum  p.  *  Depeyster  v.  Graves,  2  Johns.  Ch. 

Seymour,  4  Johns.  Ch.  173.  148;   Woodhull  v.  Neafie.  1  Green 

■Rentfroe  v,  Dickinson,  1  Overt.  Ch.  409,  and  note;  Corey  p.Voorhies, 

196;  Taylor  v.  Morgan,  2  Mart.  0.  S.  lb.  5;  West  r.  Smith,  lb.  309;  Re- 

77.  oeivers  v,  Biddle,  3  Green   Ch.  222. 

'  Ransom  v,  Shuler,  8  Ired.  Eq.  But  see,  contra^  Taylor  9.  Morgan,  2 

304.  Mart.  0.  S.  77. 

*Zoll  r.  Campbell,  3  West  Va.  226.  '  Schermehorn  v.  L'Espenasse,  2 

»  Shotwell's  Admr'x  v.  Smith,  5  C.  DaU.  360. 
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to  the  bill  as  amended.'  And  where  upon  its  face  the  bill  is 
wanting  in  eqnity  to  sustain  the  injunction,  it  may  be  dissolved 
on  motion  without  answer."  Or,  if  an  injunction  has  been 
granted  contrary  to  the  provisions  of  an  imperative  statute, 
the  defendant  is  entitled  to  summary  relief,  and  the  order  will 
be  Bet  aside  for  in*egularit)'',  without  putting  him  to  his  motion 
to  dissolve.'  If,  however,  the  motion  is  interposed  before 
answer,  it  is  regarded  as  in  the  nature  of  a  demurrer,  by  which 
defendant  admits  the  truth  of  all  the  allegations  relied  upon 
as  a  foundation  for  the  injunction.*  Thus,  a  motion  to  dis- 
solve the  injunction  before  answer,  on  the  ground  of  insuffi- 
ciency in  the  allegations  of  the  bill,  operates  as  a  demurrer, 
and  admits  the  truth  of  all  the  facts  alleged/ 

§  1470.  Upon  the  hearing  of  a  motion  to  dissolve  an  in- 
junction, the  defendant  is  considered  as  the  actor,  and  on  him 
rests  the  burden  of  disproving  the  equities  of  the  bill.*  Such 
full  and  positive  proof,  however,  is  not  exacted  as  would  be 
necessary  upon  a  final  hearing  of  the  cause,  since  the  effect  of 
reqniring  such  strictness  of  proof  might  be  to  prevent  a  disso- 
lution until  the  final  hearing.^  And  while,  for  the  purposes  of 
such  motion,  defendant's  answer  is  to  be  taken  as  true  in  so  far 
as  it  is  responsive  to  the  allegations  of  the  bill,"  yet  it  should 
fully  and  fairly  meet  complainant's  equities,  without  evasion 
and  without  passing  over  material  allegations.  Even  then,  if  a 
reasonable  doubt  exists  in  the  mind  of  the  court  as  to  whether 
the  equity  of  the  bill  is  sufficiently  answered,  the  injunction 
will  not  be  dissolved,  but  will  be  continued  to  the  hearing.* 


1  Semmes  r.  Mayor,  19  Geo.  471. 

'Eneedler  v.  Lane,  3  Grant*s 
Cases,  523. 

*  Marlatt  v,  Perrine,  2  C.  E.  Green, 
49.  And  see,  as  to  the  distinction 
between  discharirinfi^  an  injunction 
for  iiregnlarity  and  dissolving  it  for 
want  of  eqnily,  Judah  0,  Chiles,  3  J. 
J.  Maish.  802. 

« Titus  «.  Mabee,  25  IlL  257; 
Hickey  v.  Stone,  60  ID.  458;  Bennett 
f .  McFadden,  61  111.  334;  Jenkins  9. 


Felton,  9  Rob.  La.  200;  Ludington  v. 
Tiffany,  eWestVa.  11.  And  see 
Schwarz  v.  Sears,  Earring.  Mich. 
440. 

•  Jenkins  v,  Felton,  9  Rob.  La. 
200;  Ludington  r.  Tiffany,  6  West 
Va.  11. 

•  Miller  1;.  Washburn,  3  Ired.  Eq. 
161. 

'  North^s  Ex'r  p.  Perrow,  4  Rand.  1.* 

•  Brewer  v.  Day,  8  C.  E.  Green,  418. 

•  North's  Ex'r  v.  Perrow,  4  Rand.  1. 
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And  upon  motion  to  dissolve,  the  answer  is  taken  as  evidence 
only  of  such  facts  as  are  responsive  to  the  bill/ 

§  1471.  On  a  motion  to  dissolve  upon  bill  and  answer,  such 
allegations  of  the  bill  as  are  not  denied  by  the  answer  are  to 
be  takon  as  true,  since  they  stand  upon  the  affidavit  of  com- 
plainant, and  are  entitled  to  as  much  weight  upon  the  motion, 
to  dissolve  as  upon  the  original  motion  for  the  injunction.* 
It  follows,  therefore,  that  everything  is  to  be  presumed  against 
the  defendant  with  respect  to  any  matter  as  to  which  he  might 
have  answered  fully  and  directly,  but  has  not  done  so."  And 
so  long  as  any  material  allegations  of  the  bill  remain  unan- 
swered, or  if  the  answer  does  not  fully  meet  the  case  disclosed 
by  the  bill,  the  injunction  will  not  be  dissolved,  but  will  be 
continued  until  the  fiual  hearing  of  the  cause.^ 

§  1472.  To  warrant  a  dissolution  upon  bill  and  answer,  the 
answer  should  deny  the  material  allegations  of  die  bill  with 
the  same  clearness  and  certainty  with  which  they  are  charged.' 
And  for  the  purposes  of  such  a  motion,  the  answer  is  consid- 
ered only  in  so  far  as  it  is  responsive  to  the  allegations  of  the 
bill  on  which  the  writ  issued.*  New  matter,  therefore,  not 
responsive  to  any  allegation  of  the  bill,  will  not  be  considered 
on  the  hearing  of  such  a  motion.*  But  if  the  answer  so  far 
denies  the  material  allegations  of  the  bill  as  to  leave  it  without 
equity,  even  as  to  facts  which  it  does  not  deny,  the  injunction 
will  be  dissolved.* 

§  1473.  Where  an  injunction  is  so  vague  and  indefinite  in 
its  terms  as  not  to  apprise  defendants  of  the  premises  touch- 


>  Robinson  v,  Cathcart,  2Cranch 
C.  C.  590.  And  see  Rembert  v. 
Brown,  17  Ala.  667. 

•  Brown  v,  Stewart,  1  Md.  Ch.  87; 
Cronise  v.  Qark,  4  Md.  Ch.  403;  Ran- 
dolph p.  Randolph,  6  Rand.  194; 
Merwin  v.  iSmith,  1  Green  Ch.  182; 
Yale  V.  Moore,  3  Tenn.  Ch.  76.  And 
Bee  Parks  r.  Spurgin,  3  Ired.  £q.  153. 

'  Parks  V,  Spargin,  3  Ired.  Eq.  153. 

*  Brown  v.  Stewart,  1  Md.  Ch.  87; 
Yale  V,  Moore,  3  Tenn.  Ch.  76. 

.  *  Buckner  v,  Bieme,  9  Sm.  &  Mar. 


Miss.  304. 

*  Rembert  v.  Brown,  17  Ala.  667. 
And  see  Robinson  p.  Cathcart,  2 
Cranch  C.  C.  590. 

'  Wooten  V.  Smith,  27  Geo.  216; 
Armstrong  v.  Potts,  8  C.  £.  Green, 
92;  Vreeland  v.  New  Jersey  Stone 
Co.  10  C.  E.  Green,  140;  Johnston  «. 
Corey,  lb.  311.  And  see  Lawrence 
r.  Philpot,  27  Goo.  585. 

*  Moore  v.  Barclay,  23  Ala.  739; 
Rogers  v.  Bradford,  29  Ala.  474. 
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ing  which  they  are  enjoined,  a  dissolution  should  be  allowed/ 
But  where  the  bill  shows  on  its  face  snfficient  cause  for  grant- 
ing the  injunction,  it  is  error  to  dissolve  it  on  motion  for  want 
of  equity.'  So  a  motion  to  dissolve,  if  based  upon  the  want 
of  equity  in  the  bill,  will  be  disallowed  when  the  bill  presents 
a  case  for  equitable  relief,  although  defectively  stated;  since 
the  injunction  being  only  intended  to  preserve  the  status  quo^ 
the  want  of  equity  ought  to  be  palpable  to  warrant  a  dissolu- 
tion upon  such  motion.*  And  if  defendant  declines  answering, 
he  is  to  be  regarded  on  the  motion  to  dissolve  as  admitting  the 
material  allegations  of  the  bill,  and  it  is  therefore  error  to  dis- 
solve the  injunction,  sufficient  cause  for  its  retention  appearing 
upon  the  bill  itself.*  If,  however,  the  whole  equity  of  the  bill 
be  denied  by  the  answer,  it  is  no  sufficient  objection  to  the 
motion  to  dissolve  that  defendant  has  incorporated  scandalous 
and  impertinent  matter  into  his  answer.* 

§  1474.  The  utmost  good  faith  being  required  of  those  who 
invoke  the  extraordinary  remedies  of  equity,  it  follows  that 
deception  or  misrepresentation  on  the  part  of  the  person  ob- 
taining the  injunction  affords  strong  ground  for  its  dissolu- 
tion. And  when  it  is  apparent  upon  a  motion  to  dissolve  an 
injunction  granted  ex  parte  that  complainant  has  misrepre- 
sented his  case,  either  by  actual  misstatement^  or  by  a  sup- 
pression of  facts  material  to  a  full  understanding  of  the  equi- 
ties involved,  and  that  upon  a  correct  statement  of  the  facts 
the  writ  would  not  have  been  granted,  such  misrepresentation 
is  of  itself  a  sufficient  ground  for  a  dissolution.*  Nor  is  it  a 
sufficient  explanation  of  complainant's  conduct  in  such  a  case 
to  say  that  he  had  forgotten  the  facts  which  were  omitted,  or 


*  Avery  v,  Oiullon,  10  La.  An.  127. 
» Floyd  V.  Turner.  23  Tex.  292. 

*  Love  9.  Allison,  2  Tenn.  Ch.  111. 
^  Featroas  v,  McLanj^hliny  6  Grat 

64. 

*  LivinfTston  v,  Livin^ton,  4 
Paige,  111. 

'  Endioott  v.  Mathis,  1  Stockt. 
110;  Brown  «.  Newall.  2  Myl.  &  Cr. 
558;  Stiirgeon  v.  Hooker,  1  DeG. 


&  Sm.  484;  Dalgrliali  v.  Jarvie,  2 
Mac.  &  G.  231;  Black  v.  Huj^gins, 
2  Tenn.  Ch.  780;  Greenhalgrh  p. 
Manchester  B.  B.  Co.  3  Myl.  k  Cr. 
799;  Stedman  v,  Webb,  4  Myl.  & 
Cr.  346.  See,  also,  Hemphill  p.  Mc- 
Eenna,  2  Con.  &  Law.  76;  S.  C.  3 
Dr.  &  War.  183;  S.  C.  6  Jr.  Eq.  57. 
Dease  v.  Flunkett,  Drury,  255. 
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that  he  was  not  aware  of  their  importance.'  Bat  in  order 
to  bring  a  case  within  the  rule  as  here  laid  down,  the  degree 
of  misrepresentation  most  have  been  such  as  to  have  in- 
fluenced the  court  in  granting  the  writ,  bj  presenting  a  ca£e 
different  from  that  which  actually  existed.'  And  the  fact  that 
an  injunction  granted  esapa/tte  has  been  dissolved  because  of 
the  suppression  of  material  facts  in  obtaining  it,  constitutes 
no  bar  to  a  future  application  for  anotlier  injunction  in  the 
same  case.*  But  where  defendant's  answer  fully  denies  the  case 
made  by  the  bill,  and  plaintiff  has  misstated  his  case,  he  will 
not  be  allowed  to  avail  himself  of  matters  alleged  in  the 
answer  to  maintain  his  injunction,  and  a  dissolution  will  be  al- 
lowed/ And  it  would  seem  that  the  question  as  to  whether 
there  was  a  misrepresentation  or  suppression  of  important 
facts  in  obtaining  an  injunction  will  not  be  considered  on  ap- 
peal from  an  order  granting  or  continuing  the  writ.* 

§  1475.  To  entitle  a  defendant  to  a  dissolution  of  an  injunc- 
tion, he  must  deny  the  entire  equity  of  the  bill,  directly  and 
without  evasion.  It  will  not  suffice  that  he  answers  the 
several  charges  or  allegations  literally,  but  he  must  traverse 
the  substance  of  each  charge  specifically  and  not  merely  by  a 
vague  and  general  denial.  And  where  defendant's  answer  is 
manifestly  evasive  and  indirect,  even  though  it  may  be  true  in 
substance  as  alleged,  the  motion  to  dissolve  will  not  be  al- 
lowed.* The  doctrine  as  thus  stated  seems  to  follow  necessarily 
from  the  rule,  that  for  the  purposes  of  a  motion  to  dissolve  an 
injunction,  any  allegation  in  the  bill  which  is  evaded  by  the 
answer  is  to  be  taken  as  true  in  substance.*  And  where 
defendants  answer  evasively,  alleging  an  improbable  version 
of  the  transactions  out  of  which  complainant's  equities  have 
arisen,  the  court  may,  in  the  exercise  of  a  sound  discretion, 

>  Clifton  9.  Robinson,  16  Beav.  855.      Ca.  616. 

*  Brown  0.  Newall,  2  Myl.  &.  Cr.         'Everly  9.  Rice,  3  Green  Ch.  553; 
558.  Rich  0.  Thomas,  4  Jones  Eq.  71; 

»  Fitch  V.  Rochfort,  18  L.  J.  Ch.  Wilson  9.  Mace,  2  Jones  Eq.  5. 

458.  *  Wilson  p.  Hendricks,  1  Jones  £q. 

*  Cresy  9.  Bearan,  13  Sim.  99.  295. 

*  Bell  V.  Hull  &  Selby  R.  Co.  1  Ra. 
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order  the  injunction  continued  to  the  final  hearing.*  Wliere, 
however,  some  of  the  denials  in  an  answer  relied  upon  for  tlie 
disBolution  of  an  injunction,  although  true  in  themselves,  are 
yet  evasive  by  reason  of  the  manner  in  which  they  are  made, 
and  are  not  such  as  would  be  sustained  on  exceptions,  yet  if 
other  portions  of  the  answer  allege  facts  responsive  to  the  bill, 
and  which,  by  reason  of  their  being  inconsistent  with  the  al- 
legations of  the  bill,  thus  deny  such  allegations,  such  portions 
of  the  answer  may  be  taken  in  connection  with  its  evasive 
allegations,  and  thus  constitute  a  sufficient  denial  to  war- 
rant a  dissolution.* 

§  1476.  Where,  as  is  frequently  the  case  with  interlocutory 
injunctions,  the  injunction  is  merely  auxiliary  to  the  principal 
relief  sought  by  the  bill,  the  dismissal  of  the  bill  of  necessity 
works  a  dissolution  of  the  injunction  ipso  fdcto^  Upon  the 
bill  being  dismissed,  therefore,  the  injunction  falls,  as  of  course, 
and  without  further  proceedings.*  And  a  preliminary  injunc- 
tion is  disposed  of  by  the  decision  of  the  court  upon  the  final 
hearing  on  the  merits  denying  a  permanent  injunction.*  So 
when  an  interlocutory  injunction  is  obtained,  but  no  final  hear- 
ing is  had  upon  the  merits,  and  an  order  is  afterward  entered 
striking  the  cause  from  the  docket,  which  order  is  acquiesced 
in  by  plaintiff  without  any  effort  to  reinstate  the  cause,  the 
order  operates  as  a  virtual  dissolution  of  the  injunction.'  So 
where  the  bill  for  injunction  is  auxiliary  to  an  action  at  law, 
on  the  dismissal  of  the  proceedings  at  law,  the  injunction  usu- 
ally shares  the  same  fate.^  But  where  a  railway  company  is 
enjoined  from  using  complainant's  land  until  satisfaction  of  a 
judgment  obtained  against  the  company  for  the  appropriation 
of  his  land,  the  order  for  the  injunction  will  not  be  reversed 
because  of  the  reversal  of  the  judgment  for  want  of  jurisdic- 
tion.' 

» Jones  V.  Edwards,  4  Jones  Eq.  •  Christopher  &  T.   S.   R  Co.  v. 

257.  Central  C.  R.  Co.  67  Barb.  315. 

•  McMahon  v,  O'Donnell,  5  C.  E.  •  Gold  v.  Johnson,  59  III.  62. 
Green,  306.  'Phelps  r.  Foster,  18  111.  309. 

» Green  r.  Pulsford,  2  Beav.  72;         *  Sturtpvant  r.  Milwaukee  R.  Co. 
Coleman  r.  Hudson,  r»  Blatchf.  56.  11  Wis.  63. 

*  Green  r.  Pulsford,  2  Beav.  72. 
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§  1477.  It  does  not  follow,  however,  that  npon  the  dissoln- 
tion  of  an  injunction  the  bill  npon  which  it  was  granted  mast 
be  dismissed,  since  other  and  further  proceedings  may  be 
necessary  to  give  the  relief  sought  by  the  action,  and  com- 
plainant is  still  entitled  to  continue  his  cause  as  an  original 
suit  whenever  further  proceedings  are  necessary  to  give  him 
relief.'     And  the  injunction  being  regarded  as  collateral  to  the 
main  object  of  the  bill,  the  suit  remains  after  its  dissolution, 
and  no  motion  to  retain  it  is  necessary."     It  is  therefore  erro- 
neous to  dismiss  the  bill  upon  dissolving  the  injunction,  and 
complainant  has  a  right,  if  he  desires,  to  proceed  to  a  final  hear- 
ing of  the  cause  as  if  no  injunction  had  been  prayed  or  granted.' 
And  while  it  is  proper  to  dissolve  a  preliminary  injunction 
upon  tlie  answer,  fully  denying  all  the  material  facts  of  the  bill 
upon  which  the  right  to  the  injunction  was  based,  or  for  want 
of  proper  verification  of  the  bill,  yet  if  the  bill  itself  states  a 
case  which  would,  if  proven,  entitle  plaintiff  to  an  injunction  or 
other  relief  upon  the  final  hearing,  it  is  error  to  dismiss  the 
bill  upon  dissolving  the  injunction,  and  it  shoald  be  retained 
until  the  final  hearing.*    If,  however,  the  dissolution  leaves 
nothing  more  to  be  decided  in  the  injunction  suit,  it  is  proper 
for  the  court  to  order  the  case  stricken  from  the  docket,  noth- 
ing more  remaining  to  be  tried  in  the  action.*    And  since  a 
motion  to  dissolve  for  want  of  equity  in  the  bill  operates  as  a 
demurrer,  a  decree  sustaining  such  motion  and  dissolving  the 
injunction  is  final  if  no  other  relief  is  sought  in  the  case,  and 
an  appeal  will  lie  from  such  decre^.*     But  when  the  motion  is 
heard  upon  bill,  answer  and  affidavits,  it  is  error  to  dismiss 
the  bill  upon  dissolving  the  injunction  when  other  relief  is 
sought,  and  it  should  be  retained  to  a  final  hearing.* 


*  Blow  V.  Taylor,  4  Hen.  &  M. 
159;  Ruffnen  r.  Barrett,  6  Manf. 
207;  Massie  v.  Mann,  17  Iowa,  131; 
Kelley  v.  Whitmore,  41  Tex.  647; 
Wilson  p.  Weber,  3  Brad.  125;  Rua- 
sell  V.  Wilson.  37  Iowa,  377. 

•  Cole  V.  Sands.  1  Overt.  183. 

'  Johnson  v,  Alexan\ler,  6  Ark. 
302;  Bettison  i;.  Jennings,  8  Ark. 
287;  Walters  r.  Fredericks,  11  Iowa, 


181;  Russell  V,  Wilson,  37  Iowa, 
377;  Wilson  ©.  Weber,  3  Brad.  125; 
Drane  r.  Winter,  41  Miss.  517.  And 
see  Hooker  v,  Austin,  lb.  717. 

•  Rassell  ©.  Wilson.  37  Iowa.  377; 
Pullen  r.  Baker,  41  Tex.  419. 

•  Wade  r.  London,   30    La.   An. 
660. 

•  Titus  r.  Mabee,  25  III.  257. 

^  Humniert  v.  Schwab,  54  III.  142. 
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§  1478.  Upon  overruling  a  motion  to  dissolve,  the  conrt  will 
not  usually  make  the  injunction  perpetual,  since  the  defendant 
still  has  a  right  to  be  heard  upon  the  merits,  and  a  decree 
making  an  injunction  perpetual  can  only  be  rendered  upon  a 
bill  pro  corifesdOy  upon  overruling  a, demurrer  to  the  bill,  or 
upon  a  hearing  on  the  bill,  answer,  exhibits  and  proofs.*  But 
after  an  injunction  bill  has  been  taken  pro  confesso  for  want, 
of  an  answer,  a  motion  will  not  be  entertained  in  behalf  of 
defendant  for  a  dissolution  of  the  injunction  as  having  been 
improperly  granted.* 

§  1479.  Where  the  writ  has  been  granted  mel^ly  as  auxiliary 
to  the  principal  relief  sought,  as  in  the  case  of  a  bill  for  specific 
performance  of  a  contract  with  an  injunction  in  aid  thereof, 
the  injunction  will  be  dissolved  when  the  case  presented  by 
the  bill  is  such  as  would  not  authorize  the  aid  of  equity  to 
enforce  the  contract.*  And  where  the  bill  seeks  the  specific 
performance  of  a  contract,  and  an  injunction  is  granted  as  aux- 
iliary to  this  purpose,  if  it  appears  that  the  contract  is  not  con- 
clvided  or  certain  in  all  its  parts,  so  that  it  can  be  specifically 
enforced,  the  injunction  will  be  dissolved  for  want  of  equity  in 
the  bill.* 

§  1480.  Delay  or  laches  on  the  part  of  a  defendant  in  seek- 
ing the  aid  of  the  court  for  the  dissolution  of  an  injunction,  may 
constitute  suflicient  ground  for  refusing  the  motion.  And 
where  there  has  been  long  acquiescence  under  an  order  for  an 
injunction,  the  courts  are  slow  to  entertain  a  motion  for  its  dis- 
solution.' And  although  complainant  was  guilty  of  a  suppres- 
sion of  material  facts  in  obtaining  the  injunction,  yet  a  delay 
of  several  months  on  the  part  of  defendants,  before  taking  steps 

»  Ottawa  V.  Walker,  21  111.  610.  Allen,  43  Tex.  598. 

But  in  Texas  it  is  held  that  when  the  *  Turpin  v.  Jefferson,  4  Hen.  &  M. 

court  oyerrules  a  motion  to  dissolve  483. 

upon  hearing  and  arprnraent,  and  the  •  Geijrer  «.  Green,  4  Gill,  472. 

allegations  of  the  bill  are  not  denied  ^  McEibbin  «.  Brown,  1   McCart. 

in  any  matter  material  to  the  rights  13. 

of  the  parties,  and  defendants  do  not  "  Feistel  v.  King's  College,  10  Beav. 

demand  a  jury  trial,  but  give  notice  491 ;  Bickford  r.  Skews,  4  Myl.  &  Cr. 

of  an  appeal,  it  is  not  error  to  make  500;  Bell  v.  Hall  &  Selby  K.  Co.  1 

the  injunction  perpetuaL    Alsup  0.  Ra.  Ca.  616. 
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for  its  dissolution,  will  prevent  them  from  obtaining  a  dissolu- 
tion on  the  ground  of  the  deception  nsedin  obtaining  the  writ,' 

§  1481.  The  rule  is  well  settled  that  on  a  motion  to  dis- 
solve an  injunction  defendant  will  not  be  permitted  to  rely 
upon  new  matter  in  his  answer  in  avoidance,  but  can  only  reljr 
upon  a  direct  and  positive  denial  of  complainant's  equities.* 
And  no  principle  of  the  law  of  injunctions  is  better  established 
than  that  where  the  equity  of  the  bill  is  admitted  by  the  answer 
or  is  not  denied,  and  the  answer  sets  up  new  matter  in  avoid- 
ance, or  contains  matter  which  amounts  to  a  defense,  such 
answer  is  not  equivalent  to  a  denial  of  complainant's  equities  and 
the  injunction  will  not  be  dissolved,  but  will  be  continued  until 
a  hearing  of  the  cause.'  So  a  defendant  upon  a  motion  to  dis- 
solve will  not  be  allowed  to  avail  himself  of  new  matter  set  up 
in  a  supplemental  answer.*  Where,  however,  tlie  answer  fully 
and  unequivocally  denies  all  the  material  allegations  of  the  bill, 
the  fact  that  it  contains  new  matter,  in  addition  to  that  in 
denial,  constitutes  no  bar  to  a  dissolution  of  the  injunction.' 

§  1482.  Mere  technical  errors  or  inaccuracies  in  matters  of 
form,  either  in  the  bill  or  in  the  order  of  the  court  granting 
the  injunction,  will  not  avail  a  defendant  on  a  motion  to  dis- 
solve, provided  the  bill  shows  sufficient  equity  to  entitle  com- 
plainant to  the  writ.'  Thus,  the  omission  to  ask  for  the  in- 
junction in  the  prayer  for  process,  it  being  pmj'ed  for  in  the 
general  prayer  of  the  bill,  does  not  constitute  ground  fur  a 


1  Bell  V.  Hull  &  Selby  R.  Co.  1  Ra. 
Ca.  616. 

'Salmon  v.  Qaprett,  3  Bland,  125; 
Bellona  Company *8  Case,  lb.  442. 

>Mo88  V.  Pettingill,  3  Minn.  217; 
Green  v.  Pallas,  1  Beas.  267;  The 
Society  v.  Low,  2  C.  E.  Green,  19; 
Huffman  i;.  Hummer,  2  C.  E.  Green, 
263;  McNamara  v,  Irwin,  2  Dev.  & 
Bat.  Eq.  13;  Lyrely  ©.  Wheeler,  3 
Irefi,  Eq.  170;  Stronf^  v.  Menzies,  6 
Ired.  Eq.  544;  Attorney  General  r. 
Oakland  County  Bank«  Walk.  Mich. 
90;  Kerns  v.  Chambers,  3  Ired.  Eq. 


576;  Hutchins  v,  Hope,  12  Gill  &  J. 
245;  Magnet  M.  Co.  v.  Page  &  P.  S. 
M.  Co.  9  Nev.  346;  Speak  v.  Ransom, 
2  Tenn.  Ch.  210;  Fari^o  r.  Ames,  45 
Iowa,  494;  Judd  «.  Hatch,  31  Iowa, 
491.  But  see  Society  r.  Butler.  1 
Beas.  498,  reversing  same  case,  lb. 
264. 

*  Maryland  v.  Northern  C.  R.  Co. 
18  Md.  193. 

•  Shricker  v.  Field,  9  Iowa,  366. 
*Beauchiunp  p.  Supervisors, 45  111. 

274;  Taylor  p.  Snyder,  Walk.  Mich. 
490. 
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dissolution,  even  though  it  might  have  been  a  safBcient  objec- 
tion to  warrant  the  court  in  refusing  the  injunction  in  the  first 
instance.^  And  where  a  dissolution  is  sought  on  account  of 
the  insTifScieocj  of  the  bond,  the  order  of  the  court  dissolving 
the  injunction  should  not  be  made  absolute  in  the  first  instance, 
hot  a  reaBonable  time  should  be  allowed  for  the  filing  of  a  new 
bond,  the  injunction  meanwhile  remaining  in  force.*  !Nor 
should  a  dissolution  be  allowed  because  of  insnfficiency  of  the 
bond,  when  it  is  apparent  that  plaintiff  would  be  immediately 
entitled  to  another  injunction  upon  the  same  state  of  facts.' 

§  1483.  Where  an  injunction  has  been  obtained  on  general 
allegations  in  the  bill  of  an  abuse  of  trust,  which  are  denied  by 
the  answer,  so  much  of  the  injunction  as  restrains  defendant 
from  any  further  exercise  of  his  trust  may  be  dissolved,  upon 
the  ground  that  a  general  charge  of  abuse  of  trust  is  not  suffi- 
cient to  warrant  the  interposition  of  a  court  of  equity;  in  such 
cases  the  specific  facts  relied  upon  should  be  made  to  appear.* 

§  1484.  If  all  the  facts  necessary  fur  obtaining  an  injunc- 
tion are  matters  of  record,  although  not  properly  presented  to 
the  court  on  the  application  for  the  writ,  and  the  applicant  has 
an  unquestioned  right  to  a  new  injunction  in  case  the  first  is 
dissolved,  the  motion  for  a  dissolution  will  not  be  granted.* 
So  although  the  injunction  may  have  been  improvidently  or  ir- 
regularly allowed  in  the  first  instance,  it  will  not  be  dissolved 
when  it  is  apparent  from  the  record  that  plaintiff  would  be  en- 
titled to  another  injunction  immediately  upon  the  dissolution.* 
If,  however,  the  allegations  constituting  the  foundation  for  the 
relief  are  improperly  sworn  to,  the  injunction  may  be  dissolved, 
even  though  the  party  aggrieved  is  entitled  to  a  new  one  upon 
the  cissolution  of  the  first.* 

'Taylor  0.  Snyder,  Walk.  Mich.  'Campbells.  His  Creditors,  8  La. 

490.  71. 

'Beaachamp  v,  Sapervisors,   45  'Dupre  p.  Swafford,  25  La.   An. 

m.  274;  Gamble  v.  Campbell,  6  Fla.  222;  Savoie  «.  Thibodeaux,  28  La. 

347;  Smith  p.  Harrington.  49  Miss.  An.  169. 

771.  '  Reboul's  Heirs  v.  Behrens,  5  La. 

*  Henderson   v.  Maxwell,    22  La.  79;  Catlett  r.  McDonald,  13  La.  44. 
An.  357.  But  see  Lewis  p.  Dahiels,  23  La.  An. 

*  Cooper  p.  Cooper,  1  Halst.  Ch.  9.  170,  where  it  is  held  that  a  dissolu- 
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§  1485.  The  same  effect  which  would  attend  a  formal  disso- 
lution may  sometimes  be  reached  in  other  ways.  Thas,  a  de- 
cree for  the  payment  of  money,  which  had  been  enjoined  in 
the  hands  of  one  who  was  a  party  to  the  action,  has  the  same 
effect  as  a  dissolntion,  and  practically  works  a  dissolution,  al- 
though no  formal  order  of  the  court  has  been  made  dissolving 
the  injunction.'  So  where  one  has  obtained  an  injunction  until 
answer  or  further  order  of  the  court,  he  being  sole  complain- 
ant in  the  bill,  and  he  afterward  amends  the  bill  by  joiuin^i^ 
another  person  as  co-complainant,  such  an  amendment  operates 
as  a  dissolution.' 

§  1486.  The  fact  of  defendant  in  an  injunction  suit  having 
given  security  to  perform  and  abide  by  the  decree  of  a  court  of 
another  state,  in  a  suit  between  the  same  parties  and  involving 
the  same  subject  matter,  will  notof  itself  warrant  a  dissolution, 
unless  defendant  gives  security  for  the  payment  of  the  debt 
which  he  admits  to  be  due.'  But  where  a  deposit  is  made  by 
way  of  security  for  costs  on  obtaining  an  injunction,  as  is  re- 
quired in  many  of  the  states,  the  right  to  the  money  deposited 
can  not  be  decided  until  the  final  hearing,  and  defendant  is  not 
entitled  to  it  immediately  upon  a  dissolution  of  the  injunctioii 
on  bill  and  answer.* 

§  1487.  While,  as  we  have  already  seen,  the  jurisdiction  of 
equity  for  renewing  or  reviving  injunctions  improperly  dis- 
solved is  freely  exercised,  yet  complainant  may,  by  his  own 
acts,  be  estopped  from  receiving  the  aid  of  a  court  to  restore 
an  injunction  upon  the  grounds  on  which  it  was  originally 
granted.  Thus,  where  the  dissolution  is  had  without  the 
authority  or  consent  of  complainant,  but  is  afterward  recog- 
nized and  acted  upon  by  him,  the  writ  will  not  be  renewed 
unless  upon  new  and  special  reasons  being  shown  for  the  exer- 
tion will  not  be  allowed  becanse  of  '  Crook's  Ex*r  v.  Torpin,  10  B. 
an  informality  in  the  jarat  to  the      Hon.  248. 

affidavit  npon  which  the  iojnnction  '  Attorney  General  v.  Marsh,   16 

was  granted,   when  the  facts  dis-       Sim.  572. 

closed  are  such  as  to  warrant  the  re-  '  McKim  v.  F niton,  1  Overt  238. 

lief.  ^  Leggett  v.  Dubois,  1  Paige,  574. 
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ijise  of  the  jurisdictioTi,  which  did  not  exist  when  the  injunction 
was  originally  granted,  or  when  it  was  dissolved.* 

§  1488.  While  there  is  mach  conflict  of  authority  as  to  the 
right  of  injunction  against  an  illegal  or  unauthorized  tax,  yet 
if  the  writ  has  been  granted  it  will  be  dissolved  upon  the  tax 
being  legalized  by  legislative  authority.  And  where  a  per- 
petual injunction  is  granted  to  restrain  the  payment  of  a  bounty 
voted  by  a  town  meeting  to  drafted  men  or  their  substitutes 
for  the  military  service,  it  may  be  dissolved  after  the  passage 
by  the  legislature  of  an  act  legalizing  the  bounty.* 

§  1489.  Mere  irregularities  in  the  service  of  an  injunction 
constitute  no  ground  for  its  dissolution,  since  it  is  sufficient 
that  defendant  is  apprised  of  its  existence.  Thus,  the  fact  that 
the  writ  was  served  upon  defendant  beyond  the  jurisdiction  of 
the  court,  and  in  a  manner  different  from  the  usual  and  settled 
practice,  is  not  sufficient  reason  for  a  dissolution.'  And  upon 
a  motion  to  dissolve  on  the  ground  of  defective  service,  the 
sheriff's  return  is  conclusive,  and  the  court  will  not  allow  it  to 
be  contradicted  by  affidavit,  unless  fraud  or  collusion  is  shown.* 
Nor  will  any  informality  in  the  service  of  notice  of  the  motion 
for  a  preliminary  injunction  avail  defendants  upon  a  motion  to 
dissolve  upon  the  coming  in  of  the  answer,  since,  in  conformity 
with  the  general  principles  of  pleadings,  such  informality  is 
waived  by  the  appearance  and  answer  of  defendants.*  But  an 
irregularity  in  granting  an  injunction,  consisting  in  non-com- 
pliance with  the  statute  requiring  notice  of  the  application,  is 
not  waived  by  a  motion  of  some  of  the  defendants  to  dissolve 
the  injunction  because  irregularly  granted;  since,  although 
such  motion  is  perhaps  unnecessary,  it  is  still  proper  to  move 
to  dissolve  because  the  order  wa^  made  contrary  to  the 
stfitute.' 

§  1490.  Want  of  diligence  on  the  part  of  complainant  in 
prosecuting  his  cause  may,  as  we  have  already  seen,  afford 

'  liyingrston  p.  Gibbons,  5  Johns.  ^  Id. 

Ch.  250.  •  Brammer  v,  Jones,  3  Fish.  840; 

•  Bartholomew  p.  Harwinton,  33      S.  C.  2  Bond,  100. 

Conn.  408.  •  Wilkie  v,  Rochester  &  8.  L.  R. 

*  Corey  «.  Yoorhies,  1  Qreen  Ch.  5.      Co.  12  Hun,  242. 
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I^und  for  dissolving  an  injunction.  Yet  it  is  to  be  observed 
that  the  rule  is  applicable  only  where  defendant  is  so  situated 
that  he  can  not  expedite  the  cause  himself.  If,  therefore, 
defendant  is  in  such  a  position  that  he  can  proceed,  the  reason 
for  the  rule  no  longer  exists  and  the  rule  itself  falls  :  cessat 
ratiOy  oessat  ipsa  lex,^  And  when  the  motion  to  dissolve  is 
based  upon  the  allegation  of  a  want  of  equity  in  the  bill,  no 
answer  having  been  filed,  if  the  equity  of  the  bill  is  abundant 
and  there  is  a  clear  necessity  for  the  injunction  to  protect  a 
clear  right  of  the  plaintiff,  the  injunction  should  not  be  dis- 
solved because  of  delay  in  prosecuting  the  suit,  unless  such 
delay  amounts  to  gross  negligence  upon  the  part  of  plaintiff.* 

§  1491.  If  the  question  involved  on  an  application  for  a 
dissolution  is  not  a  question  of  fact,  but  one  of  law,  as,  for 
example,  concerning  the  legal  interpretation  and  construction 
to  be  placed  upon  certain  mining  rights,  which  from  their 
nature  are  such  that  the  answer  can  not  deny  the  equity  of  the 
injunction,  so  as  to  bring  the  case  within  the  established  rule 
to  entitle  complainant  to  a  dissolution,  the  motion  will  he 
refused,  although  the  injunction  may  be  modified  to  meet  the 
exigencies  of  the  case.'  But  the  party  in  whose  favor  an 
injunction  has  been  granted  may  at  any  time  withdraw  it,  and 
its  discontinuance  depends  entirely  upon  his  pleasure.* 

§  1492.  When  a  proper  ground  for  the  injunction  is 
admitted  by  the  answer,  or  sufficient  equity  is  conceded  by  the 
answer  as  a  foundation  for  the  writ,  and  there  yet  remains  an 
unsettled  dispute  between  the  parties,  the  injunction  will  not 
be  dissolved,  but  will  be  continued  until  the  hearing  or 
further  order  of  the  court.'  Nor  is  the  plea  of  the  statute  of 
limitations,  in  the  answer,  sufficient  cause  to  entitle  defendant 
to  a  dissolution.*  • 

§  1493.  While  the  verification  of  an  injunction  bill  by  the 
oath  of  complainant,  or  other  person  cognizant  of  the  facts,  is 

>  Schermerhom  v.  Merrill,  1  Barb.  *  Duckett  v.  Dalrymple,  1  Rich. 

511.  Law.  143. 

*  Scarlett  v.  Hides,  13  Fla.  314.  *  Chase  v.  Manhardt,  1  Bland.  .S33. 

*  Boston  F.  Co.  v.  New  Jersey  *  Hutchins  v.  Hope,  12  Gill  &  J. 
Zinc  Co.  2  Beas.  215.  245. 


CHAP,  XXIX.]  DISSOLUTIOI^.  965 

always  requisite,  yet  if  there  are  several  complainants,  the  oath 
of  any  one  of  them  will  suffice.  It  follows,  therefore,  that  an 
injnnction  will  not  be  dissolved  on  the  .ground  that  one  only 
of  several  complainants  has  sworn  to  the  truth  of  the  aver- 
ments in  the  hill,  since  the  oath  of  any  one  of  several  joint 
complainants  is  sufficient  to  meet  the  requirements  of  the 
rule.* 

§  1494.  "Where  an  interlocutory  injunction  is  granted,  but 
the  court  afterward  sustains  a  demurrer  to  the  bill,  and  dissolves 
tfie  injunction,  plaintiff  refusing*  to  amend  and  permitting 
judgment  to  go  against  him  on.  demurrer,  there  is  no  error  in 
such  action  of  the  court ;  since,  the  demurrer  being  sustained, 
there  is  nothing  left  to  support  the  injunction.* 

§  1495.  Upon  an  application  to  dissolve  an  injunction  it  is 
proper  for  fiie  court  to  balance  the  relative  convenience  and 
inconvenience  which  would  arise  from  its  continuance  or  its 
dissolution;  and  if,  upon  weighing  such  considerations,  the 
continuance  of  the  injunction  is  likely  to  work  more  mischief 
than  would  result  from  its  dissolution,  it  is  proper  to  grant  the 
motion  to  dissolve.*  Nor  will  an  injunction  be  maintained 
when  it  is  manifest  that  its  continuance  would  be  useless. 
Where,  therefore,  it  is  shown  that  the  acts,  the  performance  of 
which  it  is  sought  to  enjoin,  were  actually  performed  before 
the  order  for  the  injunction  was  made  or  served,  the  injunction 
will  be  dissolved.* 

§  1496.  It  is  not  error  to  dissolve  an  injunction  when  plain- 
tiff has  failed  to  comply  with  the  requirement  as  to  the  filing 
of  the  necessary  bond  before  the  issuing  of  the  writ.*  So  when 
the  injunction  is  granted  upon  a  bill  which  is  not  sworn,  and 
without  giving  the  bond  required  by  statute,  a  dissolution 
may  properly  be  allowed.* 

§  1497.  The  practice  sometimes  prevails  of  permitting  the 
dissolution  of  an  injunction  upon  defendant  giving  bond  for 

'  Hemphill  v,  Ruckersville  Bank,  Liverpool,  1  Myl.  k  Or.  171. 
3  Geo.  435.  ^  Deigrer  r.  Johnson,  44  Cal.  182. 

*  Clark  0.  Town  of  Noblesville,  44         *  Rosenfield  v.  Gilmore,  32  Tex. 

Ind.  83.  659. 

'Attorney  General  v.   Mayor  oi         *  Gaskins  «.  Peebles,  44  Tex.  390. 
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the  security  of  plaintiff;  and  the  granting  or  refusing  an  ap« 
plication  to  dissolve  upon  giving  such  bond  is  a  matter  resting 
in  the  sound  judicial  discretion  of  the  court  itself.*  And  where, 
under  the  laws  of  the  state,  the  judge  is  empowered  in  his 
discretion  to  dissolve  an  injunction  upon  the  giving  of  a  bond 
for  that  purpose,  and  in  the  exercise  of  such  discretion  he  re- 
fuses the  application,  mandamus  will  not  lie  to  compel  him  to 
grant  the  dissolution.* 

§  1498.  Where  defendant,  who  was  enjoined  from  disposing 
of  certain  property,  offered  by  his  answer  to  return  the  prop- 
erty to  the  amount  of  the  indebtedness  which  he  admitted,  it 
was  held  proper  to  dissolve  the  injunction  upon  defendant 
making  such  return  and  giving  a  satisfactory  bond  to  abide  by 
and  perform  the  decree  of  the  court*  And  where  an  injunc- 
tion has  been  granted  in  aid  of  an  j^lleged  legal  right, 
which  is  not  established  at  law  and  is  denied  by  defendants  and 
is  open  to  doubt,  and  the  injunction  interferes  with  the  exercise 
of  a  prima  facie  legal  right  on  the  part  of  defendants,  and  is 
not  required  to  protect  plaintiffs  against  irreparable  mischief, 
it  is  proper  to  dissolve  the  injunction  upon  condition  of  de- 
fendants keeping  an  account,  when  plaintiffs'  rights  may  be  as 
well  protected  by  that  course.*  But,  while  the  courts  some- 
times impose  the  performance  of  certain  acts  as  a  condition  of 
dissolving  an  injunction,  an  order  granting  a  dissolution  unless 
the  parties  will  submit  tlieir  controversy  to  arbitration  under 
the  statutes  of  the  state,  and  will  consent  to  waive  an  appeal 
from  the  judgment  of  the  court  below  upon  such  arbitration,  is 
an  excess  of  judicial  authority  which  is  wholly  inequitable  and 
will  not  be  sustained.* 

§  1499.  If  the  object  sought  by  a  preliminary  injunction  is 
to  prevent  any  transfer  or  disposition  of  the  property  in  con- 
troversy until  a  final  decree,  such  injunction  serves  its  whole 
purpose  in  being  obeyed  until  the  decree;  and  when,  in  such 

'  State  r.  Judge  of  Superior  Dis-  271. 

trict  Court,  29  La.  An.  360.  *  Shrewsbury  k  B.  R.  Co.  r.  Lon- 

^  State  V.  Judge  of  Eighth  Dis-  don  &  N.  W.  R.  Co.  3  Mac  &  G.  70. 

trict  Court,  23  La.  An.  766.  » Sobey  tf.  Thomas,  87^  Wis,  563. 

'  Jewett  r.  Dringer,  12  C.  £.  Green, 
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case,  the  final  decree  disposes  of  the  entire  question  and 
gives  the  relief  prayed  by  the  bill  with  regard  to  the  dispo- 
sition of  the  property  in  controversy,  no  order  dissolving  the 
interlocutory  injunction  is  necessary  to  give  effect  to  the  final 
decree." 

§  1500.  As  regards  the  parties  who  are  entitled  to  be  heard 
upon  a  motion  to  dissolve,  it  is  held  that  where  the  injunction 
is  obtained  against  trustees  the  cestuia  qtie  tirust  can  not  be 
heard  if  they  are  not  parties  to  the  litigation.* 

§  1501.  The  granting  of  a  motion  to  dissolve  is  not  con- 
clnsive  upon  the  right  to  an  injunction,  and  can  not,  therefore, 
be  pleaded  as  7'e8  jvdwata  upon  the  right  to  an  injunction  at 
the  final  hearing.  The  efiect  of  sustaining  such  motion  is 
only  to  determine  that,  upon  the  showing  then  made,  plaintiffs 
were  not  entitled  to  an  interlocutory  injunction,  and  the  order 
is  in  no  sense  a  bar  fo  a  perpetual  injunction  upon  full  proof 
at  the  final  hearing.*  If,  however,  the  injunction  is  made  per- 
petual at  the  hearing,  by  the  final  judgment  in  the  cause,  that 
judgment  becomes  res  judicata^  and  the  court  can  not  after- 
ward sustain  a  motion  to  dissolve  and  award  damages  thereon.* 
Sut  tlie  dissolution  of  an  interlocutory  injunction  granted  by 
an  inferior  court,  without  a  dismissal  of  the  bill,  constitutes  no 
bar  to  obtaining  relief  in  a  superior  court  upon  the  same 
equities.' 

§  1502.  As  regards  the  effect  of  removing  a  cause  from  the 
state  courts  to  those  of  the  United  States,  upon  an  injunction 
already  granted  by  the  state  tribunal,  the  construction  given  to 
the  former  acts  of  congress  governing  removals  was,  that  the 
removal  operated  ipso  facto  as  a  dissolution  of  the  injunction. 


*  Mnsgrave  v,  Staylor,  Adm'r,  86 
Md.  123. 

*  Ball  V,  Tnnnard,  6  Madd.  (Ist 
American  Edition)  170. 

*  Fisher  v.  Beard,  40  Iowa,  625. 

«  BI088  V.  Tacke,  59  Mo.  174.  In 
Samia  v.  King,  40  Conn.  298,  it  is 
said  that  the  reversal  by  the  Supreme 
Coart  of  a  decree  granting  a  per- 
manent iig unction  does  not  impair 


or  do  away  with  a  temporary  injunc- 
tion granted  by  the  court  below  in 
the  same  cause,  but  that  it  remains  in 
full  Ibrce  until  dissolved  in  due 
course  of  law.  But  in  this  case  the 
reversal  was  because  of  a  misjoinder 
of  pai  ties,  and  the  cause  was  remand- 
ed in  order  that  the  missing  party 
might  be  supplied. 
^Roberts  v.  Jordans,  3  Munf.  488. 
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and  that  do  motion  for  a  disBolntion  was  necessary.*  Snt 
by  the  removal  act  of  March  3, 1875,  it  is  expressly  provided 
that  all  injunctions,  orders  and  other  proceedings  which  may 
be  had  in  the  caase  prior  to  its  removal,  shall  continae  in 
force  until  modified  or  dissolved  by  the  United  States  court 
into  which  the  cause  is  removed.*  But  when  the  cause  lias 
been  removed  into  the  United  States  court,  and  a  motion  is 
then  made  to  dissolve  the  injunction  upon  the  same  papers  on 
which  it  was  originally  granted  in  the  state  court,  such  motion 
is  regarded  as  in  effect  an  application  for  a  re-argument  of  the 
motion  before  the  state  court,  and  will  not  be  entertained 
without  leave  of  court  being  first  had  to  make  the  application.* 

§  1503.  The  English  rule  is,  that  where  an  injunction  is 
granted  until  a  given  day,  or  until  the  further  order  of  the 
court,  it  is  not  to  be  understood  as  extending  beyond  the  day 
named,  or  until  further  order,  but  is  to  cease  at  an  earlier  day 
if  the  court  shall  so  order;  and  such  an  injunction  dissolves  it- 
self upon  the  day  named,  if  not  continued  by  the  court*  In 
this  country,  however,  it  is  held  that  when  an  interlocutory  in- 
junction is  granted  until  a  certain  day,  or  until  ftirther  order, 
if  no  order  is  made  upon  the  day  named  the  injunction  does 
not  expire  upon  that  day,  but  continues  until  actually  dissolved 
by  the  court.* 

§  1504.  A  court  of  equity  may  use  its  power  over  an  in- 
junction for  the  purpose  of  compelling  plaintiff  to  reasonably 
speed  his  cause;  and  may  order  that  he  set  down  the  cause  for 
hearing,  or  that  the  injunction  stand  dissolved.* 

'McLeod  V.  Duncan,  5   McLean,  *Carrinfirton  v.  Florida   R.  Co.  9 

842;  Hatch  v,  Chicago  R.  I.  &  P.  R.  Blatchf.  468. 

Co.  6   Blatchf.   105;   Northwestern  ^Bolton  v.  London  School  Board, 

Distilling  Co.  v.  Corse,  4  Biss.  514.  7  Ch.  D.  766. 

Bat  see  Carrington  v.  Florida  R.  Co.  *  Bradford  v.  Peckham,  9  R.  L  250. 

9  Blatchf.  468.  *Cairdv.  Campbell,  1  MoL  484. 

<Act  of  March  8,  1875,  Sec.  4. 
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11.    Dissolution    upon    Answer. 

§  1505.  Ipjonction  disBolyed  aa.  answer  denying  plaintiff  *8  eqaiUes. 

1506.  The  role  illuetrated. 

1507.  Denial  upon  information  and  belief, 
1506.  Exceptions  to  the  general  role. 

1509.  Further  exceptions. 

1510.  Iigunction  retained  in  cases  of  doubt. 

1511.  Retained  when  defendant  not  prejudiced. 

1512.  Further  exceptions. 

1513.  Denial  must  be  full  and  unequivocal. 

1514.  Denial  must  be  based  on  actual  knowledge. 

1515.  Further  requisites  of  answer, 

1516.  Effect  of  plaintiff  *8  laches. 

1517.  Denial  in  part. 

1518.  Insufficient  answer. 

1519.  Answer  by  corporation. 

1520.  Injunction  until  coming  in  of  answer;  reviying  ixgunction* 

1521.  Evasive  answer  insufficient. 

1522.  Injunctions  in  aid  of  discovery. 

1523.  Pendency  of  exceptions  to  answer. 

1524.  Further  exceptions  to  the  general  rule. 

1525.  Bill  upon  information  and  belief. 

1526.  Want  of  probable  cause;  plaintiff  *s  right  supported  by  evidence. 

1527.  Waiver  of  answer  under  oath. 

§  1505.  Upon  motion  to  dissolve  an  injunction  on  bill  and 
answer,  the  answer,  in  so  far  as  it  is  responsive  to  the  bill,  is 
taken  as  true.'  And  it  is  a  well- settled  rule  that  where  the 
Bworn  answer  fully  and  unequivocally  denies  all  the  material 
allegations  of  the  bill  upon  which  complainant's  equities  rest, 
the  injunction  will  be  dissolved.'    And  where  it  is  shown  by  a 


*  Harris  v,  Sangston,  4  Md.  Ch. 
894. 

*Ck>nch  V.  Ulster  Turnpike  Co.  4 
Johns.  Ch.  26;  Hollister  v.  Barkley, 
9  N.  H.  230;  Armstrong  v.  Sanford, 
7  Minn.  49;  Anderson  p.  Reed,  11 
Iowa,  177;  Stevens  v,  Myers,  lb. 
'  183;  Taylor  r.  Dickinson,  15  Iowa, 
483;  Hatch  r.  Daniels,  1  Halst.  Ch. 
14;  Washer  p.  Brown,  lb.  81;  Morris 

Caoal  Co.  «.  Fagan,  3  C.  E.  Gieen, 


215;  Suffem  v.  Butler,  lb.  220; 
Parkinson  v.  Trousdale,  3  Scam. 
367;  Harris  v,  Sangston,  4  Md.  Ch. 
394;  Furlong  r.  Edwards,  3  Md.  99; 
SchoefBer  r.  Schwarting,  17  Wis.  30 ; 
Roberts  v,  Anderson,  2  Johns.  Ch. 
202;  Kaighn  r.  Fuller,  1  McCart. 
419;  Magnet  M.  Co.  r.  Page  &  P.  S. 
M.  Co.  9  Nev.  347;  Brewer  r.  Day,  8 
C.  E.  Green,  418;  Keron  i;.  Coon,  11 
C.  E.  Green,  26;  Woodfin  p.  Beach, 
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special  plea  that  there  is  do  equity  in  the  bill,  the  result,  so  far 
as  regards  the  motion  to  dissolve,  is  the  same  as  if  the  allega- 
tions of  the  bill  were  fally  denied  by  answer.*     It  is  to  be 
observed,  however,  that  the  rnle  requires  positive  averments 
in  the  answer,  and   not  mere  general  allegations  of  denial 
based  on  information  and  belief.*    In  other  words,  the  denial 
must  be  of  the  same  positive  character  as  the  averments  in  the 
bill  on  which  complainant's  equities  are  based,  and  where  in 
the  bill  material  facts  are  positively  averred,  a  denial  in  the 
answer  of  sufficient  knowledge  on  which  to  form  a  belief  does 
not  meet  the  requirements  of  the  rule.*    But  where  the  allega- 
tions of  the  answer  are  full  and  responsive  to  the  bill,  and  fally 
deny  its  equity,  the  injunction  will  be  dissolved  unless  appar- 
ent irreparable  mischief  is  likely  to  ensue  from  its  dissolution, 
or  unless  some  peculiar  circumstances  exist  to  warrant  a  depar- 
ture from  the  rule.* 

§  1506.  In  conformity  with  the  general  rule,  an  injunction 
against  proceedings  at  law,  obtained  on  the  ground  of  fraud, 
will  be  dissolved  where  the  answer  fully  and  clearly  disproves 
all  fraud  and  shows  a  ianajide  mdehtedne&s  and  full  consider- 
ation for  the  judgment,  and  it  not  appearing  that  the  suits, 
although  several  in  number,  are  malicious  or  vexatious.*  So 
an  injunction  to  a  judgment  at  law  will  be  dissolved  upon  the 
coming  in  of  the  answer  fully  denying  complainant's  equity, 
except  as  to  one  point  on  which  defendant  is  ignorant,  and 
which  is  not  changed  by  the  bill  to  be  within  his  knowledge, 
every  other  allegation  upon  which  complainant's  equity  rests 
being  fully  and  positively  denied.*  And  when  an  injunction 
is  granted  against  the  prosecution  of  an  action  of  replevin 
upon  the  ground  of  fraud,  it  will  be  dissolved  upon  answer  of 

70  N.  C.  455;  Perry  v,  Michaax,  79  *  Doab  v.  Baiyies,  4  GiU,  1;  Attor- 

N.  C.  94;  Stilt  V.  Hilton,  3  Ste^.  ney  General    v.     Oakland   County 

579;  Voshell  v.  Hynson,  26  Md.  83;  Bank,  Walk.  Mich.  90. 

Rhodes  v.  Lee,  32  Ga.  470;  Foxworth  '  Smith  v.  Appleton,  19  Wis.  468. 

V.  Mairee,  48  Miss.  532;  Barr  v.  Col-  ^  Satterfield  p.  John,  53  Ala.  127. 

lier,  54  Ala.  39.  *  Jackson  r.  Darcy,  Sazt.  194. 

'  Eldred  v.  Camp,  Earring.  Mich.  *  Capehart  «•  Mhoon,  Busb.  £q.  30. 
162. 
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the  defendants  denying  all  fraud.  Nor  does  it  afford  any 
objection  to  the  dissolation  in  such  case  that  there  are  pleas  to 
the  bill  still  undisposed  of,  when  no  advantage  was  taken  of 
that  point  in  the  court  below  upon  the  motion  to  dissolve.* 

§  1507.  The  rule  requiring  the  averments  of  the  answer  to 
be  positive,  and  not  upon  information  and  belief,  is  occasion- 
ally relaxed  where,  from  the  nature  of  the  case,  the  defendant 
can  not  deny  the  allegations  of  the  bill  upon  his  own  personal 
knowledge.  Thus,  where  the  answer  is  by  the  administrator 
of  one  who  was  a  party  to  the  contract  out  of  which  the 
alleged  equities  arose,  and  it  denies  those  equities  upon  inform- 
ation and  belief,  such  denial,  if  sustained  and  strengthened 
by  some  of  the  allegations  of  the  bill,  and  if  in  itself  consistent 
and  probable,  will  warrant  a  (dissolution  of  the  injunction.* 
And  it  has  been  held  that  where  plaintiff  neglects  to  make 
party  defendant  one  who  is  personally  cognizant  of  all  the  facts 
and  who  should  be  joined  as  a  party,  defendants  having  no  per- 
sonal knowledge  of  the  equities  of  the  bill,  are  entitled  to  a 
dissolution  upon  their  answer  denying  those  equities  upon  in- 
formation and  belief."  But  in  the  absence  of  such  circum- 
stances tending  to  strengthen  the  averments  of  the  answer  of  a 
defendant,  who,  from  his  representative  character  as  an  execu- 
tor or  administrator,  can  have  no  personal  knowledge  of  the 
iacts,  his  denial  upon  information  and  belief  will  not  warrant 
a  dissolution  where  the  isquities  of  the  bill  are  positively 
charged.* 

§  1508.  To  the  general  rule  that  a  preliminary  injunction 
will  be  dissolved  on  the  coming  in  of  the  answer  fully  denying 
the  equities  of  the  bill,  there  are  numerous  exceptions,  based 
upon  recognized  principles  of  equity,  which  may  not  inappro- 
priately be  noticed" in  this  connection.  And,  in  the  first  place, 
it  is  to  be  constantly  borne  in  mind  that  the  dissolution,  like 
the  granting  of  interlocutory  injunctions,  is  largely  a  matter  of 
judicial  discretion,  to  be  determined  by  the  nature  of  the 

>  Foxworth  V,  Magee,  48  Miss.  532.  AdmV,  1  Halst.  Ch.  119. 

*  Clayton  v.  Lyle,  2  Jones  £q.  188;  *  De  Groot  v,  Wright,  3  Halst.  Ch. 

Coale  V.  Chase,  1  Bland,  136.    Bat  576. 
see,   contra^  Williams   v.  Stevens'  *  Powell  v.  Brown,  22  Qeo.  275. 
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particular  case  under  consideration.     A  dissolution,  therefore, 
does  not  follow  necessarily  and  of  course  upon  the  coming  in  of 
the  answer  denying  the  material  allegations  of  the  bill  upon 
which  the  injunction  issued,  and  the  court  may,  in  the  exer- 
cise of  a  sound  judicial  discretion,  refuse  a  dissolution  and  con- 
tinue the  injunction  to  the  hearing,  where  the  circumstances  of 
the  case  seem  to  demand  this  course.*     Especially  will  this 
discretion  be  exercised  where  fraud  is  the  gravamen  of  the 
bill,*  or  where  it  is  apparent  to  the  court  that  a  dissolution  of 
the  injunction  would  result  in  greater  injury  and  hardship  than 
its  continuance  to  the  hearing,*  or  where  it  is  apparent  that  by 
the  dissolution  complainant  would  lose  all  the  benefit  which 
would  otherwise  accrue  to  him  should  he  finally  succeed  in  his 
cause.*    And  a  court  of  last  resort  will  be  loth  to  disturb  the 
action  of  the  court  below  in  thus  denying  a  motion  to  dissolve, 
unless  an  abuse  of  its  discretion  is  shown.* 

§  1509.  In  the  exercise  of  this  discretion,  a  dissolution  will 
not  be  allowed  where  auxiliary  evidence  of  complainant's  right 
is  before  the  court,  sufiicient  to  sustain  the  bill,  even  though 
its  material  averments  be  denied  by  the  answer.'  And  where 
the  facts  and  entire  history  of  the  case,  as  disclosed  by  bill  and 


*  Chetwood  r.  Brittan,  1  Green 
Ch.  438;  Irick  v.  Black,  2  C.  E. 
Green,  189;  Firmstone  v,  De  Camp,  2 
C.  E.  Green,  309;  Shellman  «.  Scott, 
Charlt.  U.  M.  380;  Albany  City  Bank 
V.  Schermerhom,  Clarke  Ch.  303; 
Attorney  General  v.  Oakland  Connfy 
Bank,  Walk.  Mich.  90;  Orr  9.  Little- 
field,  1  Woodb.  &  M.  13;  Linton  9. 
Denham,  6  Fla.  533;  Hoasrland  o. 
Titas,  1  McCart  81;  Holt  v.  Bank  of 
Angrusta,  9  Geo.  552;  Dent  v.  Sum- 
merlin,  12  Geo.  5;  Hammett  v,  Chris- 
tie, 21  Geo.  251 ;  New  v,  Bame,  10 
Paige,  502;  Dey  v.  Dey,  8  C.  E. 
Green,  88;  Murray  «.  Ekton,  8  C.  E. 
Green,  127;  Cregar  p.  Creamer,  12  C. 
E.  Green,  281 ;  Owen  v,  Brien,  2  Tenn. 
Ch.  295;  De  Godey  r.  Godey,  39 
Cal.  157;  McCreery   v.  Brown,   42 


Cal.  457. 

*  Dent  9.  Summerlin,  12  Geo.  5; 
Mulock  9.  Mulock,  11  C.  E.  Green, 
461 ;  Stewart  v.  Johnston,  44  Iowa, 
435;  Brigham  v.  White,  44  Iowa, 
677.  See  also  Sinnett  o.  Moles,  38 
Iowa,  25. 

'  Chetwood  9.  Brittan,  1  Green 
Ch.  438;  Firmstone  p.  De  Camp,  2  C. 
E.  Green,  309. 

^Attorney  General  p.  Oakland 
County  Bank,  Walk.  Mich.  90;  Far- 
go 9.  Ames,  45  Iowa,  494;  Simon  r. 
Townsend,  12  C.  E.  Green,  302:  Su- 
pervisors 9.  Paxton,  56  Miss.  679. 

*  De  Godey  v.  Godey.  39  Cal.  157; 
McCreery  r.  Brown,  42  Cal.  457. 

*  Orr  V.  littlefield,  1  Woodb.  &  M. 
13. 
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answer,  afford  strong  presumption  that  complainant  will  estab- 
lish his  claim  for  relief  upon  the  hearing,  and  that  he  might  in 
the  meantime  suffer  irremediable  injury  by  the  dissolution,  the 
injnnction  will  be  retained/     So  where  the  case  as  presented 
by  the  bill  is  one  which  seems  to  require 'investigation,  and  the 
effect  of  dissolving  the  injunction  would  be  to  place  the  prop- 
erty which  is  the  subject  of  controversy  beyond  the  control  of 
the  court  in  which  the  action  is  pending,  and  would  be  equiva- 
lent to  a  complete  denial  of  the  relief  sought  by  the  bill  the  in- 
junction will  not  be  dissolved.*    So,  too,  where  the  circum- 
stances of  the  case,  as  disclosed  in  the  answers  of  both  of  two 
defendants,  seem  to  require  that  the  injunction  should  be  con- 
tinued, it  will  not  be  dissolved  upon  the  answers,  but  will  be 
retained  until  the  hearing.* 

§  1510.  Where  it  is  apparent  from  the  answer  that  there  are 
still  questions  of  doubt,  on  which  additional  light  is  requisite 
to  satisfy  the  court  before  deciding  the  rights  of  the  parties,  a 
dissolution  should  not  be  granted.*  Especially  is  this  true  where 
the  very  purpose  for  which  the  relief  was  originally  allowed  was 
the  prevention  of  irreparable  injury.'  Or,  if  a  reasonable  doubt 
exists  as  to  whether  the  equity  of  the  bill  is  sufficiently  nega- 
tived by  the  answer  to  warrant  a  dissolution,  it  is  not  error  for 
the  court  to  refuse  to  dissolve  the  injunction  and  to  order  it  to 
stand  over  that  proofs  may  be  taken.* 

§  1511.  If  the  continuance  of  the  injunction,  even  admitting 
defendant's  answer  to  be  true,  can  not  prejudice  or  imperil  his 
rights,  and  on  the  other  hand  its  dissolution  might  seriously 
impair  the  rights  of  complainant,  the  motion  to  dissolve  upon 
the  coming  in  of  the  answer  should  not  be  allowed.'*  Thus,  in 
the  case  of  an  injunction  in  aid  of  a  creditors  bill,  the  answer 
of  the  defendant  denying  the  ownership  of  any  property,  or 

"  Linton  ».  Denham,  6  Fla.  533.  60;  Lowe  p.  Board  of  ComrV,  70  N. 

'  Hoagrland  v.  Titas,  1  McCart.  81;  C.  532;  Far^o  9  Ames,  45  fowa,  494. 

Owen  V.  Brien,  2  Tenn.  Ch.  295.  •  Pamell  v,  Daniel,  8  Ired.  Eq.  9. 

'  Hammett  v,  Christie,  21  Geo.  251.  *  James  v,  Lemly,  2  Ired.  Eq.  278; 

See.  also,  Scott  v.  Hartman,  11  C.  £.  Monroe  v,  Mclntjre,  6  Ired.  Eq.  65. 

Green,  89.  'New  v.   Bame,   10  Paigrs  502; 

*  Kuhl  r.  Martin,  11  C.  E.  Green,  McCorkle  v.  Brem,  76  N.  C.  407, 
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interests  in  property  of  any  nature  whatever,  does  not  neces- 
sarily entitle  him  to  a  dissolution  of  the  injunction  restraining* 
him  from  disposing  of  his  property.  In  such  case,  if  the 
answer  be  true,  the  injunction  can  work  no  injury  to  defend- 
ant, and  if,  notwitlistanding  his  answer,  he  is  possessed  of 
property,  the  injunction  should  be  continued  for  the  protection 
of  the  creditors.*  So  where  the  fact  is  disclosed  by  defendants* 
answer  that  they  have  no  substantial  interest  in  the  subject 
matter  of  the  action,  such  interest  being  in  a  third  person,  not 
a  party  to  the  bill,  and  that  the  interests  of  the  defendants  can 
not  be  prejudiced  by  continuing  the  injunction,  while  com- 
plainant's rights  may  be  seriously  jeopardized,  the  writ  will  not 
be  dissolved  on  such  answer.* 

§  1612.     It  is  also  held  that  where  the  injunction  is  not  merely 
ancillary  to  some  other  and  principal  relief  sought  by  the  ac- 
tion, but  is  itself  the  principal  relief  desired,  and  its  dissolu- 
tion would  be  equivalent  to  a  dismissal  of  the  action,  if  a  rea- 
sonable doubt  exists  in  the  mind  of  the  court  whether  the  bill 
is  sufficiently  negatived  by  the  answer,  it  is  proper  to  refuse  a 
dissolution  and  to  continue  the  injunction  to  tlie  hearing.*     So 
when  the  questions  presented  by  the  bill  upon  which  a  pre- 
liminary injunction  has  been  granted  are  novel  and  important 
and  are  awaiting  an  adjudication  in  the  court  of  last  resort  of 
the  state  in  a  litigation  between  the  same  parties,  a  motion  to 
dissolve  upon  bill  and  affidavits  may  properly  be  denied.*     And 
if  the  question  of  fact  upon  which  the  right  to  the  injunction  de- 
pends is  evenly  balanced  upon  the  affidavits  on  the  motion  to 
dissolve,  the  motion  should  be  denied  and  the  injunction  re- 
tained until  the  final  hearing.' 

§  1513.  The  rule  that  an  answer  fully  denying  the  equities 
of  the  bill  entitles  defendant  to  a  dissolution,  must  be  under- 
stood as  applying  only  to  cases  where  the  answer  is  properly 
responsive  to  the  bill  and  where  its  denials  are  explicit  and 
direct,  traversing  the  allegations  of  fact  on  which  the  writ  was 

1  New  p.  Bame,  10  Paigre,  502.  « Morris  &  £.  R.  Co.  «.  Hafikins, 

*  James  v,  Norris,  4  Jones  Eq.  225.  1 1  C.  E. Green,  295. 

'£x>we  V.  Board  of  CommiBsioners,  *  Sf.  Joseph  &  D  C.  R.  Co.  p.  Dry- 

70  N.  C  532.  den,  11  Kan.  186. 
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granted.     It  is  not  snfficient  that  it  deny  tHe  inferences  to  be 
drawn  from  those  facts,  or  denj  their  effect,  and  snch  an  answer 
does  not  constitnte  snfficient  ground  for  a  dissolution.*    Nor 
will  a  merely  technical  or  equivocal  denial  meet  the  require- 
ments  of  the  rule,  especially  when  it  is  manifest  from  the 
entire  case  that  the  aid  of  the  court  is  still  necessary  for  the 
protection  of  plaintiffs.*     And  where  defendant  by  his  affidavit 
makes  a  mere  general  denial^  without  traversing  all  the  facts 
on  which  plaintiff's  equities  rest,  the  injunction  will  not  be 
dissolved.*    Or  if  the  answer  neither  admits  nor  denies,  unless 
by  implication,  the  positive  allegations  of  the  bill,  it  is  proper 
to  refuse  a  dissolution  and  to  continue  the  injunction  until  the 
hearing.*     And  if  the  answer  is  unsatisfactory  as  to  a  material 
equity  of  plaintiff 's  case,  it  is  proper  to  continue  the  injunction 
to  the  hearing.'    So  if  it  fails  to  deny  material  statements  of 
the  bill  upon  which  the  injunction  was  granted,  the  court  may 
refuse  to  dissolve.*    So,  too,  if  the  bill  asserts  a  title  in  plain- 
tiff, for  the  protection  of  which  the  injunction  is  sought,  a  disso- 
lution will  not  be  allowed  upon  an  answer  which  does  not 
fully  and  positively  deny  plaintiff's  title.* 

§  1514.  It  is  also  to  be  borne  in  mind  that  the  general  rule 
under  discussion,  by  which  a  dissolution  is  allowed  upon  a 
sworn  answer  fully  denying  the  equities  of  the  bill,  is  applica- 
ble only  when  the  denials  are  based  upon  the  actual  knowledge 
of  the  person  denying  under  oath,  and  a  mere  denial  upon  in- 
formation and  belief  will  not  suffice  within  the  meaning  of  the 
rule.*    And  if  the  equities  of  the  bill  are  not  thus  denied  upon 


'  Teasey  v.  Baker,  4  C.  E.  Green, 
61;  Cpltman  v.  Hudspeth,  49  Miss. 
562;  Richardson  v.  Lightcap,  52 
Miss.  508. 

•  Merwin  v.  Smith,  1  Green  Ch. 
182;  Woodruff  r.  Ritter,  11  C.  E. 
Green,  86. 

» Pyecroft  v.  Pyecrofk,  2  Sm.  &  Gif. 
326. 

*  Ladies'  Benevolent  Society  v.  Be- 
nevolent Society,  2  Tenn.  Ch.  77. 

•Gibby  v.  Hall,  12  G.  £.  Gi-een, 
282. 


*  Large  v.  Ditmars,  12  0.  E.  Green, 
283. 

^Coleman  v.  Hudspeth,  49  Miss. 
562. 

^  Higbee  v.  Camden  &  A.  R.  Co.  4 
C.  E.  Green,  276;  Pierson  v,  Ryer- 
Bon,  1  Halst.  Ch.  196;  Ward  v.  Van 
Bokkelen,  1  Paige,  100;  Tyne  v. 
Dbugherty,  3  Tenn.  Ch.  52;  Cole  Co. 
t?.  Virginia  Co.  1  Sawy.  685;  Hart  9. 
Clark,  54  Ala.  490;  Miller  v.  McDou- 
gall,  44  Miss.  682;  Sinnett  v.  Moles, 
88  Iowa,  25. 
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actual  knowledge,  they  may  be  taken  as  true  upon  the  motion 
to  dissolve;  and  so  of  every  allegation  which  is  neither  ad- 
mitted nor  denied  by  the  answer.'  The  answer  should  also 
distinguish  between  what  is  denied  upon  personal  knowledge 
and  what  upon  information  and  belief;  and  when  it  is  sworn 
by  the  solicitor  of  defendants,  who  does  not  claim  to  have  any 
knowledge  or  even  information  of  the  facts,  it  will  be  regarded 
as  the  oath  of  a  stranger  to  the  transaction,  and  will  not  suffice 
to  dissolve  the  injunction.* 

§  1515.  To  entitle  defendants  to  a  dissolution,  their  answer 
must  be  at  least  credible,'  and  it  must  be  responsive  to  the 
material  allegations  of  the  bill;^  otherwise  the  injunction  will 
be  continued  to  the  hearing.  And  in  no  event  will  a  disso- 
lution be  allowed  upon  an  answer  not  under  oath,  and 
without  evidence  of  the  truth  of  the  matters  alleged  in  de- 
fense.* JSo  to  warrant  an  application  of  the  rule  that  the 
injunction  will  be  dissolved  upon  answer  denying  the  equities 
of  the  bill,  the  answer  must  be  of  such  a  character  as 
to  completely  counterbalance  the  case  presented  by  the  bill, 
leaving  nothing  to  inference  or  presumption.  In  other 
words,  the  denial  should  be  direct  and  positive,  and  by 
one  who  has  personal  knowledge  of  the  facts  denied.  And 
if  the  answer  is  not  a  satisfactory  denial,  and  is  not  sufficient 
to  remove  reasonable  and  well-found^  doubts  in  the  mind  of 
the  court,  the  injunction  may  be  retained.* 


'  Tyne  r.  Dougherty,  3  Tenn.  Ch. 
52. 

*  Miller  v,  McDougaU,  44  Miss. 
682.  But  under  the  practice  in  Ala- 
bama the  court  may,  notwithstanding 
the  answer  is  only  Terified  upon  in- 
formation and  belief,  entertain  a  mo- 
tion to  dissolve  for  want  of  equity  in 
the  bill,  and  if  the  bill  has  no  equity 
the  motion  will  be  sustained.  Hart 
«.  Clark,  54  Ala.  490. 

»  Moore  v.  Hylton,  1  Dev.  Eq.  433. 

*  Rich  V,  Thomas,  4  Jones  Eq.  71. 
»  Gray  v.  McCance,  11  111,  3J5. 

*  Sinnett  r.  Moles,  88  Iowa.  25. 
But  in  Tainter  r.  Lucas,  29  Wis. 


375,  it  is  held  that  the  denials  in  the 
answer  need  only  be  of  the  same 
character  as  the  stateni'^nts  in  the 
bill.  And  the  bill  alleging  that 
certain  municipal  officers  had  acted 
fraudulently  and  corruptly  in  levy- 
ing a  tax,  such  allegation,  however 
positive  in  form,  could  in  effect  lie 
made  only  upon  information  and 
belief;  and  the  action  to  ei^'oin  the 
tax  being  brought  ag.iinst  officers 
not  charged  with  fraud,  their 
answer  upon  information  and  belief 
denying  the  fraud  alleged  against 
the  others  was  held  sufficient  to 
warrant  a  dissolution. 
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§  1516.  A  critical  examination  of  the  cases  wherein  a.  de- 
parture has  been  allowed  from  the  general  rule,  that  defend- 
ant is  entitled  to  a  dissolution  on  filing  his  answer  denying 
the  equities  of  the  bill,  will  show  that  in  every  instance  the 
departure  has  been  warranted  by  special  circumstances,  appeal- 
ing strongly  to  the  exercise  of  a  sound  judicial  discretion,  and 
warranting  the  court  in  retaining  the  injunction,  notwith- 
standing the  denial  of  the  averments  of  the  bill,  in  order  that 
substantial  justice  might  be  done  between  the  parties.  But 
snch  discretion  will  not  be  exercised  in  behalf  of  one  who  has 
been  grossly  negligent  in  the  assertion  of  his  rights;  and 
where  plaintiff  has  been  guilty  of  great  laches,  and  has  allowed 
an  unreasonable  length  of  time  to  elapse  without  taking  any 
steps  in  his  cause,  the  general  rule  will  not  be  departed  from, 
and  the  injunction  will  be  dissolved  upon  the  coming  in 
of  the  answer  denying  complainant's  equities.* 

§  1517.  If  the  answer  negative  only  a  part  of  the  equity  of 
the  bill,  it  will  not  suffice  to  warrant  the  court  in  dissolving 
the  injunction,  and  under  such  circumstances  it  will  usually 
be  continued  to  the  hearing.*  Where,  however,  a  discrimina- 
tion can  properly  be  made,  and  the  injunction  can  be  dissolved 
in  part  and  retained  as  to  the  remainder,  if  the  answer  satis- 
factorily denies  a  portion  of  the  equity  of  the  bill,  a  dissolution 
may  be  allowed  pro  tanto^ 

§  1518.  Where  defendant's  answer  is  illusory,  and  is  defi- 
cient in  frankness  and  candor,  the  injunction  will  be  retained.* 
Thus,  an  averment  in  an  answer  that  certain  material  facts  are 
Bubstantially  correct,  so  far  as  concerns  the  defendants,  is  de- 
fective both  in  form  and  substance,  and  is  not  suflScient  to  en- 
title defendants  to  a  dissolution.*  8o  if  the  answer  makes  no 
denial  of  the  averments  of  the  bill  on  which  complainant's 
equity  rests,  but  simply  asserts  that  defendant  does  not  believe 
and  can  not  admit  them,  it  is  insufficient  to  warrant  a  dissolu- 
tion.*    And  where,  after  the  coming  in  of  the  answer,  enough 

'Greenin  v,  Hoey,  1  Stockt.  137.  *  Littie  p.  Marsh,  2  Ired.  Eq.  18. 

•Jackson  v.  Jones.  25  Geo.  93.  » Carr  v.  Weld,  3  C.  E.  Green,  41. 

■Edwards  v.  Ferryman,  18  Geo.  *Eento.  Ricards,  3  Md.  Ch.  392. 
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of  the  bill  still  remains  undisputed  to  render  it  probable  that 
complainant  will  sustain  bis  claim  for  relief,  the  injunction 
will  not  be  dissolved.'  And  an  injunction  which  has  been 
granted  upon  notice  and  affidavits  of  both  parties,  especially 
upon  the  affidavits  of  defendants  themselves,  going  to  the 
merits  of  the  cause,  will  not  be  dissolved  on  answer,  but  will 
be  continued  to  the  hearing.* 

§  1519.  Where  a  corporation  is  made  a  defendant  in  equity, 
an  answer  under  the  corporate  seal  and  without  oath  is  gene- 
rally sufficient  for  ordinary  purposes,  and  this  is  the  usual 
mode  of  answering  by  corporate  bodies.  But  for  the  purposes 
of  a  motion  to  dissolve  an  injunction,  such  an  answer  verified 
merely  by  the  corporate  seal  is  not  sufficient,  and  the  oath  of 
some  officer  of  the  corporation,  or  other  person  acquainted 
with  the  facts  alleged  in  the  answer,  is  also  necessary.* 

§  1520.  A  preliminary  injunction,  granted  until  the  com- 
ing in  of  the  answer,  or  until  further  order  of  the  court,  is  not 
dissolved,  ipaofacto^  by  the  coming  in  of  the  answer,  but  re- 
quires an  order  for  that  purpose.*  It  is  held,  however,  that 
no  motion  to  dissolve  is  necessary  in  such  a  case.*  Bnt  on  its 
being  satisfactorily  made  to  appear  to  a  court  of  equity  that 
an  injunction  has  been  irregularly  and  improperly  dissolved, 
it  will  be  revived.*  And  it  may  be  said  generally,  that  courts 
of  equity  are  always  open  to  reinstate  as  well  as  to  grant  in- 
junctions.' But  the  fact  that  an  indictment  for  forgery  has 
been  found  upon  the  answer  on  which  a  dissolution  was  al- 
lowed, does  not  constitute  sufficient  ground  for  reviving  the 
injunction.* 

§  1521.    An  injunction  will  not  be  dissolved  upon  an  answer 


^SbemlU.  Harrell,  1  Ired.  Eq. 
194. 

*  Sinnickson  «.  Johnson,  2  Green 
Ch.  374. 

*Falton  Bank  «.  New  York  k 
Sharon  Canal  Co.  1  Paiflpd,  811; 
Hemphill  v,  Rackersville  Bank,  3 
Geo.  435;  Griffin  «.  State  Bank,  17 
Ala.  258.  See,  also,  Jewett  «.  Bow- 
man, 12  C.  £.  Green,  171, 


«  Tamer  «.  Scott,  5  Rand.  382;  Ord- 
deen  v.  Oakley,  2  De  G.  F.  &  J.  158. 

•  Beal  V,  Gibson,  4  Hen.  k  M.  481. 

•  Billingslea  v.  Gilbert,  1  Bland^ 
566.  And  see  Beal  v.  Gibson,  4  Hen. 
k  M.  481. 

^  Radford*s  Ex'rs  v,  Innes'  Ezeco* 
triz,  1  Hen.  &  M.  §. 

•  Clapham  v.  White,  8  Yea.  35. 
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which  is  eyaeiye  as  to  the  material  allegations  of  the  bill. 
ThuB,  in  the  case  of  an  injunction  restraining  defendant  from 
removing  his  property  beyond  the  limits  of  the  state,  if  defend- 
ant answers  evasively  as  to  his  intention  to  remove  his  prop- 
erty, and  also  evades  the  allegation  of  his  insolvency,  which 
was  one  of  the  grounds  for  granting  the  relief,  the  injunction 
will  not  be  dissolved,  especially  if  defendant  bases  his  rights 
upon  a  doubtful  question  of  law;  in  such  a  case  it  is  the  duty 
of  the  court  to  continue  the  writ  until  a  hearing  upon  the 
•merits.* 

§  1522.    Injunctions  granted  merely  for  purposes  of  discov- 
ery, and  in  aid  of  a  defense  at  law,  are  usually  dissolved  upon 
the  filing  of  the  answer.     Such  injunctions  being  merely  aux- 
iliary in  their  nature,  and  only  intended  to  stay  proceedings 
until  a  discovery  is  obtained,  when  this  object  is  accomplished 
no  necessity  exists  for  their  further  retention,  and  they  are  ac- 
cordingly dissolved  on  the  coming  in  of  the  answer.*    Thus,  in 
the  case  of  ai)  injunction  restraining  legal  proceedings,  on  a  bill 
for  discovery  and  in  aid  of  a  defense  at  law,  defendant's  answer 
denying  the  allegations  of  the  bill  as  to  those  matters  concern- 
ing which  the  discovery  is  sought,  and  making  no  discovery, 
the  injunction  will  be  dissolved.'    And  it  has  been  held  that 
defendant  in  such  a  case  is  entitled  to  a  dissolution,  regardless 
of  whether  his  answer  admits  or  denies  the  facts  charged  in 
the  bill.* 

§  1623.  The  pendency  of  exceptions  to  the  answer  will  not 
prevent  the  court  from  dissolving  the  injunction,  when  the 
answer  fully  denies  the  equities  of  the  bill,  and  when  the  excep- 
tions do  not  affect  the  matters  upon  which  plaintiff's  claim  for 
the  injunction  is  founded.* 
§  1524.    If  the  effect  of  dissolving  the  injunction  upon  the 

'  Wilson  V.  Mace,  2  Jones  Eq.  5.         Eq.  (8  Stew.)  579.  See  also  Mitchell 

*  Kin?  V.  Clark,  8  Paige,  76;  Graf-      f>.  Mitchell,  5  C.  E.  Green,  234.    But 
ton  V.  Bradj,  8  Halst.  Ch.  79.  the   role   was   different  under   the 

*Graftonv.  Brady,  8Halst.Ch.  79.  English    Chancery   practice.       See 

*  King  p.  Clark,  8  Paige,  76.  Howes  v,  Howes,  1  Beav.  197;  Wil- 

*  Stitt  V.  Hilton,  SL  N.  J.  Eq.  (4  Hams  r.  Davis,  1  Sim.  &  Stu.  262. 
Stew.)  285,  affirming  S.  C.  80  N.  J. 


980  INJUNCTIONS.  [chap.  XXIX. 

coining  in  of  the  answer  wonld  be  to  permit  defendants  to 
proceed  at  law  for  the  enforcement  of  their  demand  against  the 
fund  in  litigation,  the  entire  subject  matter  and  all  the  parties 
being  within  the  jurisdiction  of  the  court  of  equity  in  the 
inj auction  cause,  and  that  court  having  power  to  adjust  the 
whole  controversy,  it  is  proper  to  deny  the  motion  to  dissolve/ 
So  if  the  bill  shows  a  probable  right,  and  a  probable  danger  to 
that  right  without  the  intervention  of  the  court  through  its 
injunction,  a  dissolution  will  not  ordinarily  be  allowed  upon  a 
pure  question  of  law,  unless  the  question  is  plain  beyond  % 
reasonable  doubt.  And  when  such  question  is  not  free  from 
difficulty,  the  better  course  is  to  refuse  the  motion  to  dissolve 
and  retain  the  injunction  until  the  final  hearing.* 

§  1525.  The  rule  being  general  and  well  established  that, 
to  warrant  an  injunction  in  the  first  instance,  the  statements  of 
the  bill  must  be  positive,  and  within  plaintiff's  knowledge, 
or  if  upon  information  and  belief  that  they  must  be  supported 
by  the  statements  of  persons  cognizant  of  the  facts,  it  is  not 
error  to  dissolve  an  injunction  which  has  been  granted  in  dis- 
regard of  this  rule.*  And  when  most  of  the  material  allegations 
of  the  bill  are  stated  upon  information  and  belief,  and  these  are 
denied  by  the  answers  and  affidavits  on  the  part  of  defendants, 
the  injunction  should  be  dissolved.* 

§  1526.  Where  a  motion  to  dissolve  is  heard  upon  bill, 
answer  and  depositions  used  as  affidavits,  and  the  evidence  does 
not  show  probable  cause  from  which  it  may  reasonably  be 
inferred  that  plaintiff  will  be  able  to  make  out  his  case  upon 
final  hearing,  the  injunction  will  be  dissolved.*  If,  however, 
plaintiff's  right  to  relief  is  supported  by  evidence  regularly 
taken  in  the  cause  in  his  behalf,  and  on  which  he  intends  to  rely 
upon  the  final  hearing,  the  injunction  will  not  be  dissolved 
upon  bill  and  answer  alone,  but  will  be  ordered  to  stAud  over 
until  the  hearing.' 

'Mosser  v.  Pequest   Mining   Co.      251. 
11  C.  E.  Green,  200.  »Craycroft  v,  Morehead,  67  N.  C. 

*  Nashville  Sayings  Bank  v.  Mayor,      422. 

3  Tenn.  Ch.  338.  *  Christie   v.    Griffing,    9    C.    E. 

» Lee  r.  Clark,  49  Ga.  81.  Green,  76. 

*  Cunningham  v.  Tucker,  14  Fla. 
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§  1527.  If  plaintiff  waives  the  answer  of  defendant  under 
oath,  while  such  waiver  deprives  the  answer  of  its  effect  as 
evidence,  and  dispenses  with  the  necessity  which  would  other- 
wise  exist  of  disproving  it  by  testimony  equivalent  to  that  of 
two  witnesses,  yet  such  answer,  if  it  negatives  the  equities  of 
tlie  bill,  must  be  treated  upon  a  motion  to  dissolve  as  a  denial 
of  plaintiff's  case.  It  is  proper,  therefore,  upon  such  motion 
to  give  to  such  an  answer  the  effect  of  a  sworn  denial.^ 


III.      iNJTTHCrnONS  AOAINST  SEVERAL  DeFEKDANTS. 

5  1528.    The  general  rule. 

1529.  ModificatioBB  of  the  rale. 

1530.  Illnstraiioiis. 

1531.  Impossibility  of  procaring  answer 

]5d2.  Greater  strictness  required  in  cases  of  fraud. 

1533.  Ignorance;  absence  of  defendant;  improper  joinder. 

1534.  Further  illustrations. 

1535.  Dissolution  refused  when  equities  not  denied. 

§  1528.  The  general  rule  as  to  the  dissolution  of  injunctions 
granted  against  several  defendants  jointly,  is  that  a  dissolution 
will  not  be  allowed  until  all  the  defendants  implicated  in  the 
charge  have  fully  answered,  denying  the  equities  of  the  bill.* 
The  rule  is  based  upon  the  necessity  of  protecting  the  rights  of 
complainant  by  retaining  the  injunction  until  the  personal 
knowledge  of  all  the  defendants  has  been  tested  as  to  the  facts 
alleged  in  the  bill,  and  until  this  is  done,  complainant  has  a 
right  to  insist  upon  the  protection  of  the  court' 

§  1629.  It  is  to  be  noticed,  however,  that  the  rule  as  here 
stated  is  limited  by  three  important  modifications  or  excep- 
tions. The  first  of  these  is  that  complainant  must  have  used 
due  diligence  in  taking  the  necessary  steps  to  expedite  his 

>  Lockhart  v.  City  of  Troy,  48  Ala.  Johnston  v.  Alexander,  6  Ark.  302. 
579.    See,  also,  Manchester  v.  Dey,      See  Prickett  v,  Tuller,  29  N.  J.  Eq. 

6  Paige.  295.  (2  Stew.)  154. 

*  Noble  V.  Wilson,  1  Paige,  164;  *  Coleman  o.  Gage,  Clarke  Ch.  295. 
Smith  V.  Loomis,  1  Halst.  Ch.  60; 
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caase  and  to  procure  the  answers  of   all   the  defendants.* 
Equity  rarely,  if  ever,  extends  its  protection  to  those  who  have 
been  negligent  in  the  assertion  of  their  rights,  and  complain- 
ants who  have  been  gniltj  of  laches,  in  compelling  the  answer 
of  defendants,  can  not  complain  if  a  dissolution  is  allowed  be* 
fore  the  answers  of  all  the  defendants  enjoined  have  been  filed. 
Thus,  where  the  answers  of  some  of  the  defendants  were  in,  and 
the  others  could  have  been  obtained  bj  due  diligence,  but  com- 
plainant had  neglected  for  a  period  of  nine  months  to  procure 
them,  a  dissolution  was  properly  granted.'    A  second  modifi- 
cation of  the  rule  is,  that  the  answer  is  required  only  of  those 
defendants  upon  whom  rests  the  gravaraen  of  the  charge,  and 
where  such  defendants  have  fully  answered,  denying  the  ma- 
terial allegations  of  the  bill,  the  injunction  may  be  dissolved, 
notwithstanding  other  defendants  have  not  yet    answered.' 
Thus,  the  answer  of  defendants  who  are  joined  merely  as  formal 
or  nominal  parties  to  the  action  will  not  be  insisted  upon, 
since  such  answer  can  not  vary  or  alter  the  effect  oi  the  an- 
swers of  the  real  defendants  in  interest,  nor  deprive  them  of 
their  right  to  a  dissolution  upon  negativing  the  equities  of  the 
bill/    So  where  it  is  apparent  upon  the  face  of  the  answer 
itself,  that  all  the  defendants  who  have  any  personal  knowledge 
of  the  matters  in  controversy  have  answered,  denying  the  alle- 
gations of  the  bill,  and  that  the  defendant  not  answering  is 
ignorant  of  the  facts  in  issue,  the  injunction  should  be  dis- 
solved.'   Nor  does  it  matter  that  the  answer  in  such  case  con- 


'  Mallett  V.  Weybosaett  Bank,  1 
Barb.  217;  Depeyster  v.  Graves,  2 
Johns.  Ch.  148;  Stoutenburf^h  v. 
Peck,  3  Green  Ch.  446;  Johnston  v. 
Alexander,  6  Ark.  302:  Noble  v. 
Wilson,  1  Paige,  164;  Shonk  v. 
Knight,  12  West  Va.  667. 

'  Depeyster  v.  Graves,  2  Johns.  Ch. 
148, 

'  Higgins  V.  Woodward,  Hopk. 
342;  Seebor  v.  Hess,  5  Paige,  85;  De- 
peyster r.  Graves,  2  Johns.  Ch.  148; 
Vliet  r.  Lowmason,  1  Green  Ch.  404; 
Stoatenburgh  v.  Peck,  3  Green  Ch. 


446;  Mal]ett  «.  Weybossett  Bank,  1 
Barb,  217;  Adams  p.  Hudson  County 
Bunk,  2  Stockt  535;  Heck  r.  YoU- 
mor,  29  Md.  507;  Coleman  v.  Gage, 
Clarke  Ch.  295;  Johnston  r.  Alexan- 
der, 6  Ark.  302;  Fowler  «.  Williams, 
20  Ark.  641;  Shricker  v.  Field,  9 
Iowa,  366;  Shonk  «.  Knight,  12  West 
Va.  667. 

^Higgins  V,  Woodward,  Hopk. 
342;  Shricker  «.  Field,  9  Iowa,  366. 

*  Coleman  «•  Ghige,  1  Clarke  Ch. 
295. 
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tains  new  matter  in  addition  to  that  in  denial,  provided  all  the 
material  averments  of  the  bill  are  clearlj  denied/  And  ivhen 
ono  of  two  defendants  who  are  enjoined  is  a  mere  stakeholder 
of  the  fund  in  controversy,  havjng  no  interest  therein,  the 
right  to  sach  fund  being  litigated  between  his  co-defendant 
and  the  plaintiff,  the  injunction  may  be  dissolved  upon  the 
answer  of  the  contesting  defendant  denying  the  equities  of  the 
bill,  even  though  a  decree  pro  confesso  has  been  taken  against 
the  nominal  defendant.*  The  third  recognized  modification  of 
the  rule  is,  that  it  is  applicable  only  to  cases  where  the  injunction 
was  properly  granted  in  the  first  instance.' 

§  1530.  If  one  of  several  defendants  enjoined  answers  with 
a  full  denial  of  the  material  allegations  contained  in  the  bill, 
and  another  denies  all  knowledge,  information  and  belief  of  the 
matters  in  controversy,  the  injunction  may  be  dissolved,  with- 
out waiting  for  the  answer  of  a  third  defendant  who  can  know 
nothing  of  the  equities  of  the  bill.*  But  where,  upon  filing  a 
bill,  an  Injunction  is  allowed  against  one  of  several  defendants, 
it  will  not  be  dissolved  upon  his  answer  negativing  complain- 
ant's equities,  if  the  other  defendants  by  their  answers  admit 
all  the  material  allegations  of  the  bill.*  Where,  however,  one 
of  the  defendants  files  his  answer,  and  from  his  own  connection 
with  the  subject  in  controversy  and  of  his  own  personal  knowl- 
edge, is  able  to  lay  such  facts  before  the  court  as  to  render  it 
apparent  that  complainant  has  no  equity,  a  motion  to  dissolve 
may  be  granted,  without  the  answer  of  the  other  defendant.' 

§  1531.  Where  from  the  circumstances  of  the  case  it  is  im- 
possible to  procure  the  answer  of  all  the  defendants,  those  who 
have  answered  denying  the  equities  on  which  the  injunction 
rests,  are  entitled  to  a  dissolution  without  further  delay.  Thus, 
where  the  defendant  that  has  not  answered  is  a  foreign  corpo- 
ration, not  within  the  jurisdiction  of  the  court,  and  it  is  there- 

>  Shricker  v.  Field,  9  Iowa,  866.  *  Rockwell  «.  Lawrence,  1  Halst. 

«  Colton  r.  Price,  50  Ala.  424.  Ch.  2). 

'Mallett  «.  Weybofisett  Bank,    1  'Zabriskie  «.  Vreeland,  1  Beas. 

Barb.  217.     And  aee  Depeyster  v.  179. 

Oraves,  2  Johns.  Ch.  148;  Vliett  v.  « Gregory  9.  Stillwell,  2  Halst.  Ch. 

Lowmason,  1  Green  Ch.  404.  51. 
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fore  impossible  to  compel  an  answer  from  such  defendant,  the 
absence  of  its  answer  is  not  sufficient  ground  for  refusing  to 
dissolve  the  injunction.* 

§  1532.  Courts  of  equity  are  usually  more  strict  in  requir- 
ing a  positive  denial  from  all  the  defendants  before  dissolving 
an  injunction  granted  on  the  ground  of  fraud,  than  inordinary 
cases.  And  where  the  bill  implicates  two  defendants  in  the 
same  charge  of  fraudulent  conduct,  the  court  will  require  the 
answer  of  both  defendants  before  granting  a  motion  to  dis- 
solve.* So  where  the  answer  of  one  of  the  defendants  is  not 
sufficiently  full  and  satisfactory  as  to  the  acceptance  and  sub- 
sequent fraudulent  relinquishment  of  a  trust,  which  constituted 
one  of  the  chief  grounds  on  which  the  injunction  was  granted, 
it  will  not  be  dissolved,  even  though  there  are  no  other  reasons 
for  retaining  it*  And  where  fraud  is  one  of  the  grounds  upon 
which  the  injunction  was  granted,  a  denial  on  the  part  of  some 
of  the  defendants  of  fraud  as  to  themselves  will  not  authorize 
a  dissolution,  if  their  title  or  rights  may  be  afltected  by  tlie 
fraud  charged  against  the  other  defendants.* 

§  1533.  Mere  ignorance  of  the  subject  in  controversy  on 
the  part  of  the  defendants  answering  the  bill,  and  their  conse- 
quent inability  to  deny  the  material  averments  on  which  its 
equity  depends,  will  not  warrant  the  court  in  dissolving  the 
injunction.  Nor  does  the  fact  that  the  only  defendant  who 
can  answer  such  allegations  is  absent  from  the  state  constitute 
any  ground  of  exception  to  the  general  rule,  and  the  injunction 
will,  under  such  circumstances,  be  retained  to  the  hearing.' 
And  on  motion  to  dissolve  an  injunction  against  proceedings 
at  law,  the  fact  that  a  third  person,  not  a  party  to  the  action 
at  law,  and  improperly  made  a  defendant  in  the  injunction 
suit,  was  enjoined,  will  not  avail  the  defendant  seeking  a  dis- 
solution.' 

'  Baltimore   &    Ohio    R.    R.    «.  *  Schermerhorn  v.  Merrill,  1  Barb. 

Wheeling,  13  Grat.  40.  611. 

■Price  V.  Clevenger,  2  Green  Ch.  »  Linear.  Spear.  4  Halst  Ch.  154; 

207.  Councill  v,  Walton,  4  Ired.  Eq.  Ibb. 

*  ScuU  V.  Reeves,    2   Green   Ch.  *  Tradf^man's  Bank  p.  Merritt,  1 

84.  Paige,  802. 
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§  1534.  Where  the  ofBcers  of  a  corporation  are  joined  with 
it  as  co-defendants  in  a  bill  for  a  discovery  and  for  an  injunc- 
tion against  an  action  brought  by  the  corporation,  the  injunc- 
tion may  be  dissolved  upon  the  coming  in  of  the  answer  of  the 
corporation,  although  its  officers  have  not  yet  answered.*  So 
when  an  injunction  is  obtained  against  several  defendants  re- 
straining them  from  prosecuting  a  joint  action  at  law,  some  of 
whom  answer  and  ol)tain  a  dissolution  as  to  themselves,  and 
the  others  afterward  file  their  answer  but  neglect  to  move  to 
dissolve,  those  who  have  already  procured  the  dissolution  as  to 
themselves  may  have  the  injunction  dissolved  as  to  their  co- 
defendants.' 

§  1535.  If  the  equities  of  the  bill  are  not  denied  by  the 
answers  of  defendants,  who  have  no  pei*8onal  knowledge  of 
those  equities,  one  of  them  being  a  trustee  and  the  others  exec- 
utors of  a  deceased  testator  with  whom  the  original  transaction 
was  had,  it  is  improper  to  dissolve  the  injunction  upon  their 
answers." 


IV.      IHJTINOTIONS  AGAINST  PfiOOKEDINGS  AT  LaW. 

§  1536.    Effect  of  dissolution. 

1537.  Dissolution  refused  before  hearing  where  right  is  founded  in  trust. 

1538.  Dissolution  in  part. 

1589.    Credits  allowed  on  judgment. 

1540.  Effect  of  defendant  declining  to  answer. 

1541.  Error  to  enter  decree  for  amount  of  judgment  on  dissolution;  costs. 

§  1536-  The  effect  of  a  decree  dissolving  an  injunction 
against  the  enforcement  of  an  execution  at  law,  is  to  restore 
the  execution  creditor  to  the  same  position  which  he  occupied 
before  the  granting  of  the  writ,  and  he  may  proceed  to  enforce 
his  execution  as  if  no  injunction  had  been  granted.^     Nor  does 

*  Glassoott  «.  Copper  Miners  Co.  day,  1  Yes.  &  B.  497. 
11  Sim.  305.  '  Hooker  v.  Austin,  41  Miss.  717. 

'  Macgregor  «.   Cunningham,  16         ^  Duckett  v.  Dalrymple,  1  Rich. 

Sim.  365.  Sei,  also,  Joseph  v.  Double-  Law,  143. 
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an  appeal  from  such  a  decree  operate  as  a  stay  of  execution  or 
revive  the  injunction,  and  the  creditor  is  at  liberty  to  prooeed 
with  the  collection  of  his  execution,  notwithstanding  such  ap- 
peal, as  if  he  had  never  been  enjoined/ 

§  1537.    While  no  principle  of  the  law  of  injunctions  is  better 
established  than  that  he  who  has  a  good  defense  to  an  action  at 
law,  which  he  omits  or  fails  to  make  in  the  legal  forum,  can  not 
afterward  make  such  defense  the  foundation  of  a  bill  in  equity 
to  enjoin  the  proceedings  at  law,  yet  where  an  injunction  has 
been  granted  against  such  proceedings,  it  will  not  be  dissolved 
before  the  hearing,  where  complainant's  right  to  relief  rests 
on  matters  of  trust  of  purely  equitable  jurisdiction.*    And 
where  a  suit  at  law  has  been  enjoined  in  order  that  the  defend- 
ant in  the  action  might  obtain  relief  and  discovery  by  changing 
the  forum  of  litigation,  if  the  subject  matter  is  peculiarly  of 
equitable  cognizance,  making  it  proper  for  a  court  of  equity  to 
retain  jurisdiction  of  the  case,  the  injunction  will  not  be  dis- 
solved on  the  coming  in  of  the  answer,  denying  the  equities  of 
the  bill.' 

§  1538.  Injunctions  granted  against  judgments  at  law  may 
be  dissolved  in  part  and  retstined  until  a  hearing  as  to  the 
residue,  where  the  circumstances  of  the  case  are  such  as  to 
clearly  require  this  course  in  order  to  promote  justice  and 
secure  the  rights  of  all  parties.^  Thus,  an  injunction  to  a 
judgment  at  law,  where  the  answer  admits  a  part  of  the  judg- 
ment to  have  been  paid,  should  not  be  made  perpetual,  upon  a 
motion  to  dissolve,  even  as  to  the  part  paid,  but  shonld  be  con- 
tinued to  the  hearing  as  to  the  amount  admitted  to  be  paid,  and 
dissolved  as  to  the  residue.*  And  under  the  English  practice, 
an  injunction  restraining  several  defendants  from  proceedings 
at  law,  may  be  dissolved  as  against  some  of  them,  before  all 
have  answered.* 

>  Garrow  v.  Carpenter,  4  Stew,  ft         *  Brown  v.  Edsall,  1  Stockt  256. 
P.  836;  Hoyt  v.  Gelston,  13  Johns.         ^  McReynolds  v.  Harshaw,  2  Ired. 

139;  Wood  p.  Dwight,  7  Johns.  Ch.  £q.  29. 
295.  » Id. 

*  Quackenbash  v.  Van  Riper,  Saxt.         *  Lewis  v.  Smith,  7  Beav.  470. 
476. 
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§  1539.  An  injunction  restraining  proceedings  under  a 
judgment  at  law  on  the  ground  that  the  judgment  is  for  an 
amount  larger  than  that  really  due,  will  not  be  continued  on 
defendant's  allowing  a  credit  for  the  amount  of  the  excess; 
and  the  answer  shomng  positively  that  the  balance  of  the 
judgment  is  justly  due,  the  motion  to  dissolve  will  be 
granted.'  And  where  proceedings  at  law  are  enjoined  on 
the  ground  of  certain  credits  which  have  not  been  allowed,  if 
the  defendant  admits  tlie  credits  by  his  answer  and  offers  to 
allow  them,  the  injunction  will  be  dissolved  as  to  the  balance 
jastly  due.* 

§  1540.  If  defendant  declines  answering  the  injunction  bill, 
he  is  regarded,  on  the  motion  to  dissolve,  as  admitting  its  allega- 
tions. It  is  therefore  error  to  dissolve  an  injunction  against  a 
judgment  at  law  where  the  bill  contains  upon  its  face  sufficient 
eqaity  to  warrant  the  writ,  as  where  it  appears  that  the  judg- 
ment has  been  discharged  by  proceedings  in  bankruptcy,  and 
defendant  declines  to  answer." 

§  1541.  In  the  absence  of  statutory  enactment  requiring 
snch  a  course,  it  is  error  for  a  court  of  equity,  in  dissolving  an 
injunction  granted  to  restrain  proceedings  under  a  judgment 
at  law,  to  enter  a  decree  in  favor  of  the  plaintiff  at  law  for  the 
amount  of  the  judgment  enjoined,  with  damages  and  interest, 
the  proper  practice  in  such  case  being  to  dissolve  the  injunction 
and  dismiss  the  bill  with  costs.^  But  when  an  interlocutory 
injunction  is  obtained  against  judgments  at  law  upon  the 
ground  that  they  are  paid,  and  the  injunction  is  perpetuated 
upon  the  hearing  as  to  a  judgment  which  was  paid  but  dis- 
solved as  to  others  not  paid,  it  is  a  proper  exercise  of  judicial 
discretion  to  decree  the  costs  of  the  litigation  against  plaintiff 
in  the  injunction  suit/ 

^  Rodahan  r.  Driver,  23  Geo.  852.  ^  Medley    9.  PanniU's  AdmV,   1 

•  Welch  V,  Parran,  2  Gill,  320.  Rob-  Va.  63. 

'Peatzo88  V.  McLaaghlin,  6  Grat.  *  Howard  v.  Bennett,  72  III  297. 
61 
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V.    Injunctions  afpbcting  Kealtt. 

§  1542.  Diligence  exacted  of  oomplainaiifc. 

1543.  Injunction  retained  in  case  of  donbt 

1544.  Injunction  against  judgment  for  unpaid  purchase  money. 

1545.  The  same. 

1546.  Illustrations. 

§  1542.     The  general  rule  exacting  diligence  from  one  who 
seeks  the  extraordinary  aid  of  equity  for  the  protection  of  his 
rights  prevails  very  strongly  where  an  injunction  is  granted 
for  the  protection  of  property,  pending  litigation   concerning 
the  right  or  title  in  dispute.   And  where  a  person  has  received 
the  aid  of  a  court  of  equity  by  injunction  for  the  purpose  of 
protecting  him  in  the  property  in  dispute,  until  the  questions 
at  issue  shall  be  determined,  he  will  not  be  allowed  to  slumber 
on  his  rights,  and  if  he  fails  to  exercise  reasonable  diligence 
in  advancing  his  suit,  the  injunction  will  be  dissolved.'     Long 
acquiescence  on  the  part  of  a  complainant  in  alleged   acts  of 
fraud,  which  constitute  the  foundation  of  his  injunction,  and 
unreasonable  delay  in  invoking  the  aid  of  the  court  for  the  pro- 
tection of  his  rights,  will  warrant  the  court  in  dissolving  the 
injunction.    Thus,  where  an  injunction  has  been  obtained  on 
the  ground  of  fraud  in  certain  conveyances,  but  it  appears  by 
the  answer   that  complainants  had  long  been   aware  of  the 
pretended  fraud,  and  had  allowed  defendants  to  proceed  with- 
out molestation,  and  exercise  acts  of  ownership  and  mortgage 
the  premises,  the  motion  to  dissolve  will  be  granted.* 

§  1543.    The  existence  of  doubt  as  to  whether  real  estate  is 
properly  subject  to  sale  under  execution  constitutes  suflScient 


'Schalk  p.  Schmidt,  1  McCarL 
268.  That  the  rule,  however,  is  not 
without  exception  is  indicated  by  the 
following  observations  of  the  court: 
"  lliere  are  exceptions  to  the  general 
rule,  but  they  will  be  found  to  con- 
sist either  of  cases  where  the  party 
enjoined  is  the  mere  solicitor,  or 
agents  or  tenant  of  a  party  to  the 


suit,  having  no  rights  involved  in 
the  controversy,  or  where  the  right 
has  been  already  determined.  Choi- 
mondeley  v.  Clinton,  19  Vesey,  261; 
Attorney  General  v.  Ancaster,  Dick. 
68;  Casamfgor  v.  Strode,  1  Sim.  & 
St.  881." 
*  Trustees  9.  Gilbert,  1  Beaa.  7a 
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gronnd  to  warrant  a  court  in  retaining  an  injunction  against 
the  sale.  Thus,  in  the  case  of  an  injunction  against  a  sheriff's 
sale  of  real  property  under  execution,  while  a  serious  question 
is  pending  and  undetermined  as  to  whether  the  land  is  really 
subject  to  sale  in  satisfaction  of  the  judgment,  a  motion  to 
dissolve  will  not  be  granted,  but  the  injunction  will  be  con- 
tinned  to  the  hearing.* 

§  1544.     To  authorize  a  dissolution  of  an  injunction  against 
a  judgment  for  unpaid  purchase  money  of  real  estate,  granted 
on  the  ground  of  defective  title,  defendants  in  the  injunction 
Bait  will   be  required  to  exhibit  a  good  title,  and  complain- 
ant, having  covenants  of  warranty  from  defendants,  will  not 
be  compelled  to  accept  a  conveyance  from  a  third  party.*    And 
where  the  defendant  seeks  a  dissolution  of  such  an  injunction 
on  the  ground  that  the  title  is  sufficient,  he  may  be  required 
to  produce  his  title  to  the  court,  in  order  that  it  may  be  satis- 
fied as  to  its  sufficiency.*    While  the  purchaser  of  land  may 
properly  enjoin  its  sale  under  a  deed  of  trust  securing  the  un- 
paid purchase  money,  where  the  title  proves   defective,  yet 
when  the  defect  is  cured  by  a  conveyance  of  the  outstanding 
title,  the  injunction  will  be  dissolved,  although  there  are  gen- 
eral allegations  in  the  bill  of  other  outstanding  title  whicli 
are  not  supported  by  proof.*     But  until  an  actual  tender  of  a 
good  and  sufficient  conveyance,  the  injunction  should   not  be 
dissolved,  and  if  dissolved  before  vendor  has  given  such  con- 
veyance, it  may  be  reinstated.* 

§  1545.  While  the  authorities  are  conflicting  as  to  the  right 
of  a  purchaser  of  real  estate,  with  covenants  of  general  war- 
ranty, to  enjoin  a  judgment  for  unpaid  purchase  money  on 
account  of  defective  title,*  it  would  seem  that  if  ail  injunction 
may  be  allowed  under  such  circumstances  the  judgment  will 
not  be  perpetually  enjoined,  but  only  until  the  purchaser  can 

'  Van  Mater  v.  Holmes.  2  Halst.         *  Lovell  r.  Cbilton,  2  West  Va. 

Ch.  575.  410. 

*  Moore   «.    Cooke's    Adm^rs,   4         '  Grantland  v,  Wight,    2  Munf. 

Hayw.  Tenn.  84.  179. 

»  Moredock  v,  Williams,  1  Overt.         •  See  §  382,  et  seq.  ante. 
a25. 
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.antB  of  warranty,  and 

Ae  period,  the  injunction 
V.    Injunctions  afff 

§  1542.    Diligence  exacted  of  complai-  M  against  a  railway  compmy, 

1543.  Injunction  retained  in  case  ^^gsion  of  private  property  with- 

1544.  Injunction  against  judg-^nder  of  damages  for  the  occupan- 

l^a    ^®  rr*  W^ed  on  motion,  but  will  be  retained 

1546.    lUustrations.  •<"       -4.    .       a    ^       i  4-u      ^.'u 

^  merits.       And  where  the  bill  on 

§  1542.    The  gen^   ^.  panted  against  the  prosecution  of  an 

seeks  the  extraord^'    ji9Xfg&&  that  the  conveyances  on  which 

rights  prevails  v  /^  are  fraudulent,  the  injunction  will  not 

for  the  protec* , ;  ^^/red  on  the  coming  in  of  the  answer,  unless 

the  right  or    /j^ctorily  negatives  the  fraud,  and  a  mere  gen- 

theaid  of  .V^^fiafficient  for  this  purpose.* 

atl^^*'  ^  'i^^'  ^  ^^*  ^^^  ^"     ^-  ^^• 

^^  'Roberts  9.  Anderson,  2  Johns. 

^^  /^ii^beth  B.  Co.  1  Green     Gh.  202. 

ir        ^'^ 
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. '  CHAPTER  XXX. 

OF  THE  PARTIES  TO  THE  ACTION, 

oeneral  rule  as  to  joinder  of  parties. 

.:).  Parties  not  before  court. 

1549.  Illnstrations. 

1550.  Id  junctions  against  proceedings  at  law. 

1551.  Officers  of  court,  when  neceesaiy  parties. 

1552.  Injunctions  against  judgments  at  law. 

1553.  Test  in  cases  of  public  easements. 

1554.  Cases  affecting  the  public 

1555.  Public  nuisances. 

1556.  General  test;  railway  aid  tax;  resolution  by  common  coonoiL 

1557.  Inj  nction  against  tax. 

1558.  Religious  bodies. 

1559.  Principal  and  agent. 

1560.  Tax  payers  as  plaintiffs. 

1561.  Owner  of  state  bond. 

1562.  Agent  of  foreign  goyemment.  ' 

1563.  Improper  joinder  of  plaintiffs. 

1564.  Omission  of  necessary  defendant;  non-resident  defendants 

§  1547.  The  general  principles  dedncible  from  the  authori- 
ties as  to  the  joinder  of  parties  complainant  and  defendant,  in 
proceedings  in  courts  of  chancery,  apply  to  the  case  of  an  in- 
junction bill,  and  by  these  principles  the  court  is  guided  in 
determining  whether  proper  parties  have  been  brought  before 
it,  for  or  against  whom  relief  by  injunction  is  asked.  It  may 
be  premised,  generally,  that  the  jurisdiction  will  be  exercised 
only  in  behalf  of  parties  interested  in  the  transaction  or  sub- 
ject matter  of  the  proceedings  which  it  is  sought  to  enjoin,  and 
that  one  who  has  no  personal  interest  in  the  matter  is  not  en- 
titled to  the  relief,  even  though  he  may  have  been  a  party  to 
the  proceediilgs  at  law  which  he  seeks  to  restrain.^    Nor  will 

'Wynne  f'.  Newborough,  1  Yes.      L.J.  Ch.  S20. 
Jr.  164;    Hunter  v*    Nockolds,   15 
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equity  interpose  by  injunction  for  the  protection  of  one  who 
seeks  relief  indirectly  through  the  equities  of  other  parties,  on 
which  they  themselves  do  not  insist.* 

§  154:8.  As  a  general  rule,  an  injunction  will  not  be  allowed 
against  a  party  not  a  defendant  to  the  bill,  or  not  properly 
brought  before  the  court'  If,  however,  the  court  is  in  full 
possession  of  a  cause,  it  may,  simply  upon  motion  in  the 
action,  restrain  parties  from  proceeding  at  law  with  respect  to 
the  same  matter.*  And  a  purchaser  under  a  decree  in  equity 
may  be  enjoined  from  acting  contrary  tp  the  decree,  although 
not  a  party  to  the  proceedings.* 

§  1549.  Where  the  effect  of  an  injunction  would  be  to  cause 
material  injury  to  the  rights  of  persons  not  before  the  court, 
the  relief  will  rarely  be  granted  unless  in  cases  of  very  great 
necessity.*  But  upon  an  application  for  an  injunction  the  court 
may  proceed  against  such  defendants  as  have  been  served  with 
process,  although  others  are  not  yet  served.*  And  if  the  act 
complained  of  affects  a  common  right  of  several  persons  whose 
interests  are,  in  a  legal  point  of  view,  substantially  the  same, 
proceedings  for  an  injunction  may  be  instituted  by  one  or  more 
of  them  in  behalf  of  the  others.'  But  the  action  will  not  lie 
against  different  persons  for  separate  infringements  or  violations 
i>f  one  and  the  same  right.* 

§  1550.  It  may  be  laid  down  as  a  general  proposition,  that  a 
court  of  equity  will  not  enjoin  proceedings  in  an  action  at  law 
in  behalf  of  one  not  a  parry  to  the  suit  which  it  is  sought  to 
enjoin.*  The  converse  of  this  proposition  holds  equally  true, 
and  an  injunction  will  not  be  granted  in  aid  of  a  suit  at  law 
against   one  who   is   not  a  party  to  the  action  in  the  legal 


>  Roberts  v.  Bozon,  3  L.  J.  Ch.  113. 

"  Fellows  V,  Fellows,  4  Johns.  Ch. 
25;  Schalk  v.  Schmidt,  1  McCart.  268; 
Iveson  V.  Harris,  7  Ves.  256;  State 
of  Kansas  v,  Anderson,  5  Kan.  90. 

•  Harrison  p.  Gurney,  2  Jac.  &  W. 
568;  Wedderburn  v.  Wedderbum,  2 
Beav.  203. 

^Casainajor  v.  Strode,  1  Sim.  & 
St.  381. 


■  Hartlepool  Company  v.  West 
Hartlepool  Company,  12  L.  T.  N.  S. 
866. 

•Brown  v.  Pacific  Company,  5 
Blatchf.  525. 

'  Mozley  r.  Alston,  1  Ph,  790. 

•  Dilly  V.  Doijf,  2  Ves.  Jr.  486;  Pol- 
lock r.  Lester,  1 1  Hare,  274. 

'  New  York  v,  Conuecticat,  4  Dali. 
1. 
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foniin.'  I^or  will  equity  grant  relief  against  an  action  at  law 
where  it  Batisfactorily  appears  that  the  proceedings  were  un- 
dertaken merely  at  ihe  instigation  of  another  person.* 

§  1551.  Where  proceedings  nnder  a  judgment  are  enjoined, 
or  an  injunction  is  allowed  against  a  sale  of  lands  under  judi- 
cial process,  it  is  not  proper  to  join  as  defendants  in  the  bill 
merely  ministerial  officers  of  the  court,  such  as  the  clerk  who 
issues  process,  or  the  sheriff  who  serves  it,  they  having  no 
interest  in  the  subject  matter  in  controversy.  The  injunction 
operating  directly  upon  the  parties  to  the  judgment  or  pro- 
ceeding enjoined,  is  regarded  as  being  operative  through  them 
upon  all  officers  of  the  law  acting  in  consequence  of  the  judg- 
ment* An  exception  is,  however,  allowed  to  the  rule  in  cases 
of  fraud,  and  wherq  there  is  a  fraudulent  combination  between 
the  officer  having  the  execution  in  his  possession  and  the  judg- 
ment creditor,  or  where  the  officer  is  charged  with  being  an 
active  agent  in  the  commission  of  the  fraud,  on  account  of 
which  the  judgment  is  impeached,  such  officer  should  be 
joined  as  a  proper  party  to  the  action/ 

§  1552.  Where  an  injunction  is  asked  against  a  judgment 
at  law,  all  the  plaintiffs  who  have  obtained  the  judgment 
must  be  made  defendants  in  the  injunction  suit.*  But  while: 
it  is  generally  the  case  that  judgments  may  be  enjoined  only 
on  the  application  of  those  who  were  parties  to  the  proceed- 
ings at  law,  there  may  be  circumstances  which  require  a 
departure  from  the  rule.  Thus,  where  a  judgment  has  been 
fraudulently  recovered  against  an  agent,  and  his  principals, 
« though  not  parties  to  the  proceedings,  are  bound  to  reimburse 
him  on  account  thereof,  they  are  proper  parties  to  ask  relief  in 
equity  against  the  judgment.*  But  where  an  injunction  is 
sought  restraining  a  judgment  at  law^  in  a  United  States  court 

^Chamblin  9.  Slichter,  12  Minn.  But  see,  contra,  Burpee  v.  Smith, 

276.  Walk.  Mich.  327. 

•Pentney  r.  Lynn  Paving  CJom-  *  Olin  p.  Hungerford,  10  Ohio,  268; 

missionen,  13  W,  R.  983.  Allen  v.  Medill,  14  Ohio,  445. 

'Edneyv.  King,  4  Ired.  Eq.  465;  'Berry  v.  Berry's  Heirs,  3  Monr. 

Lackay  v.  Curtig,  6  Ired.  Eq.  199;  263. 

Olin  V.  Hnngerford,  10  Ohio,  263.  *  Webster  v.  Skipwith,  26  Miss.  341. 
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which  had  jurisdiction  over  all  the  parties  to  the  action  at  law, 
the  introduction  of  new  parties  in  the  injunction  bill,  over 
whom  the  court  has  no  jurisdiction,  will  prevent  it  from  grant- 
ing the  relief  prayed.*  If,  however,  there  be  sufficient  equity 
in  the  case,  a  stay  of  proceedings  may  be  granted  until  relief 
can  be  had  in  the  state  courts.* 

§  1553.  Questions  of  great  nicety  have  sometimes  arisen  in 
determining  who  are  proper  parties  to  seek  relief  by  injunc- 
tion against  the  violation  of  rights  or  easements  of  a  public 
nature.  The  true  test  to  be  applied  in  all  such  cases  is  to 
determine  whether  the  persons  asking  the  relief  are  merely 
volunteers,  or  whether  they  are  injured  in  their  individual 
rights.  And  while  in  the  latter  case  the  relief  will  generally 
be  granted,  in  the  former  it  will  be  withheld.'  Tims,  the 
owner  of  adjacent  lots  may  enjoin  the  appropriation  to  private 
purposes  of  a  square  dedicated  to  the  use  of  the  public.  The 
complainant  in  such  a  case,  being  one  of  the  inhabitants  of 
th6  town,  and  owning  property  contiguous  to  the  square,  is 
not  a  mere  volunteer,  assuming  to  protect  the  rights  of  others, 
but  is  entitled  to  the  aid  of  equity  for  the  protection  of  his 
own  interests.^  But,  on  the  other  hand,  the  owners  of  lots 
around  a  square  which  has  been  conveyed  to  a  county  for 
the  use  of  public  buildings  have  not  such  an  individual 
interest  in  the  ground  as  will  authorize  a  court  of  equity  in 
enjoining,  on  their  application,  county  commissioners  from. 
leasing  portions  of  the  ground  to  private  persons,  reserving 
the  rent  to  the  county.  Such  complainants  are  to  be  con- 
sidered in  the  light  of  mere  volunteers,  who  sustain  no  injury  ^ 
to  their  individual  rights,  and  are  not  entitled  to  protection  in 
equity.* 

§  1554.  When  the  right  involved  is  purely  of  a  public  nature 
and  the  grievance  which  it  is  sought  to  enjoin  is  one  which  af- 

^  Dann  v,  Clarke,  8  Pet  1.  ciple,  see  Putnam  p.    Valentine,  5 

•  Id.  Ohio,  187. 

*  Smith  p.  Henston,  6  Ohio,  101;  ^  Brown  9.  Manning,  6  Ohio,  298. 
Brown  r.  Manning,  6  Ohio,  298.    In  ■  Smith  v.  Houston,  6  Ohio,  101. 
illustration  of  the  same  general  prin- 
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fects  the  public  at  large,  the  proceeding  is  usnallj  instituted 
both  in  England  and  in  this  country  by  the  attorney  general 
in  behalf  of  the  people,  sometimes  proceeding  in  his  own  name 
or  that  of  the  people  absolutely,  and  sometimes  upon  the  rela- 
tion of  a  citizen/  And  in  actions  to  enjoin  the  erection  or 
continuance  of  public  nuisances  this  course  is  generally  pur- 
sued.* It  is  held,  however,  that  the  attorney  general  can  not 
maintain  an  action  in  the  name  of  the  people  to  enjoin  the 
officers  of  a  municipal  corporation  from  issuing  its  bonds  in 
aid  of  a  subscription  to  a  railway,  the  state  as  such  having  no 
interest  in  such  litigation  and  no  right  to  interfere  therein.* 

§  1555.  The  corporate  authorities  of  a  town  are  proper  par- 
ties to  enjoin  a  public  nuisance.  Tlius,  the  erection  of  build- 
ings upon  a  public  square  which  has  been  dedicated  as  such  to 
the  nse  of  the  inhabitants  of  a  town  constitutes  a  public  nui- 
sance, which  may  be  enjoined  by  the  corporate  authorities.* 
And  private  persons,  specially  injured  by  a  nuisance  of  such  a 
nature,  may  join  with  the  corporate  authorities  in  filing  the 
bilL*  Where,  however,  the  bill  is  filed  in  behalf  of  private 
citizens  to  restrain  a  public  nuisance,  they  must  show  some 
special  and  peculiar  injury  sustained  by  themselves,  independ- 
ent of  and  distinct  from  the  common  and  general  injury  shared 
by  the  public  alike,  in  default  of  which  equity  will  not  inter- 
fere.* 


*  Attorney  Oeneral  0.  Compton»  1 
T.  &  C.  C.  C.  417;  Attorney  Gen- 
eral V.  Lea's  Heirs,  3  Ired.  £q.  802; 
Same  r.  Perkins,  2  Dev.  Eq.  38.  And 
see  Chapter  XIII,  Sabdivision  II,  of 
Public  Nnisances. 

•  People  V.  Vanderbilt,  28  N.  T. 
396:  Same  v.  Same,  38  Barb.  282; 
Attorney  General  v,  Richards,  2 
Anst.  602. 

'People  V.  Miner,  2  Lans.  396. 
And  see  this  case  for  a  learned  and 
exhauBtive  review  of  the  authorities 
upon  the  right  of  the  Attorney  Gen- 
eral to  interfere  by  injunction  against 
corporations. 


•  Trustees  v.  Cowen,  4  Paige,  510. 
And  see  Mayor  9.  Bolt,  5  Yes.  129. 

•  Trustees  v,  Cowen,  4  Paige,  510. 

•  Bigelow  t>.  Hartford  Bridge  Co. 
14  Conn.  565;  O'Brien  v,  Norwich  & 
W.  R.  Co.  17  Conn.  372;  Frink  r. 
Lawrence,  20  Conn.  117;  Corning  v, 
Lowerre,  6  Johns.  Ch.  439;  Doolittle 
V.  Supervisors,  18  N.  T.  160;  Allen 
V,  Board,  1  Beas.  68;  Hinchman  r. 
Paterson  H.  R.  Co.  2  C.  E.  Green, 
75;  Mechling  v.  Eittanning  Bridge 
Co.  1  Grant's  Cases,  416;  Beveridge 
r.  Lacey,  3  Rand.  68;  Walker  v, 
Shepardson.  2  Wis.  384;  Barnes  v. 
Racine,  4  Wis.    454;    Williams  v. 
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§  1556.  The  simplest  and  most  generally-accepted  test  in 
determining  whether  one  is  a  proper  party  complainant  to  a 
bill  for  an  injunction  is  whether  he  possesses  a  legal  or  equita- 
ble interest  in  the  subject  matter  of  the  controversy.  Apply- 
ing this  test,  it  has  been  held  that  a  state  was  not  a  proper 
party  to  a  bill  to  restrain  a  county  court  from  issuing  bonds 
and  collecting  a  tax  in  aid  of  a  railway,  the  state  having  no 
interest,  either  legal  or  equitable,  in  the  subject  in  dispute.' 
And  where  an  action  is  brought  by  the  attorney  general,  in 
the  name  of  the  people,  to  restrain  the  execution  of  a  resolu- 
tion of  the  common  council  of  a  municipal  corporation,  giving 
a  contract  for  certain  labor  to  persons  who  were  not  the  lowest 
bidders,  as  required  by  law,  neither  the  contractors  nor  the 
bidders  need  be  made  parties.* 

§  1567.  Tax  payers  and  residents  of  a  school  district  are 
proper  parties  to  institute  proceedings  for  an  injunction 
against  the  collection  of  a  tax  for  the  payment  of  judgments 
obtained  through  fraud  and  collusion  against  the  school  dis- 
trict.* It  is  to  be  observed,  however,  the  tax  being  upon  the 
individual  property  of  each  tax  payer,  that  the  injury,  if  any, 
is  to  his  individual  rights,  and  does  not  affect  any  common 
interest;  it  is  therefore  requisite  that  each  property  holder 
desiring  relief  against  the  tax  shall  bring  his  separate  action, 
and  no  one  of  the  number  can  bring  the  action  in  behalf  of 
all* 

§  1568.  Where  relief  by  injunction  is  sought  for  the  protec- 
tion of  the  rights  of  churches  and  religious  bodies,  the  action 
is  usually  brought  in  the  name  of  the  trustees.*  Thus,  the 
trustees  of  a  church  are  proper  parties  complainant  to  a  bill 
for  an  injunction  against  pretended  trustees,  to  restrain  them 
from  meddling  with  the  affairs  of  the  church,  and  the  action 
need  not  be  brought  in  the  name  of  the  state.*    So  the  trustees 

Smith,  22  Wis.  594.  Iowa,  436.  f 

>  State  V.  Parkville  ft  G.  R.  Co.  82  *  Newcomb  r.  Horton,  18  Wis.  566. 
Mo.  496.  *  Trostees  v.  Hoesali,  13  Wis.  848; 

*  People  9,  Mayor,  82  Barb.  35.  Beatty  p.  Eortz,  2  Pet.  566. 

>  Newcomb  v.  Horton,  18  Wis.  566.  *  Trustees  v.  Hoeesli,  13  Wis.  348. 
And   see  Williams    r.   Peinny,  25 
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of  a  voluntary  religions  association  may,  in  behalf  of  their 
chnreh,  enjoin  the  violation  of  a  bnrial  ground  dedicated  to  the 
use  of  the  church  by  the  owner  of  the  soil.'  And  under  such 
circumstances  a  court  of  equity  will  grant  relief  even  against 
the  holder  of  the  legal  title.' 

§  1559.  As  between  principal  and  agent,  relief  by  inj unc- 
tion is  sometimes  necessary  to  prevent  the  agent  from  a 
wrongful  conversion  or  misappropriation  of  his  principal's 
property.  Thus,  where  certain  specific  chattels  have  been 
delivered  to  a  person  to  be  held  by  him  as  agent,  and  in  viola- 
tion of  his  duty  to  his  principal  he  contracts  for  the  sale  of 
the  articles  to  a  third  person,  the  principal  is  entitled  to  the 
aid  of  equity  to  prevent  the  agent  from  parting  with  or  dis- 
posing of  the  goods.'  So  an  injunction  has  been  allowed  to 
restrain  the  transfer  of  stock  in  an  incorporated  company 
standing  in  the  name  of  a  steward,  upon  a  strong  showing  that 
it  was  purchased  from  proceeds  of  his  master's  or  principal's 
property.* 

§  1560.  A  tax  payer  may  maintain  an  action  in  his  own 
name  to  prevent  the  commission  of  an  unlawful  act  by  the  au- 
thorities of  a  county,  the  effect  of  which  would  be  to  increase 
his  burden  of  taxation.  And  such  a  case  is  properly  distin- 
guished from  that  6f  a  public  nuisance,  where  a  private  citizen 
must  show  some  special  injury  peculiar  to  himself  to  eutitle 
him  to  maintain  an  action.'  Where,  however,  tax  payers  of  a 
county  seek  to  enjoin  the  county  authorities  from  subscribing 
to  the  capital  stock  of  a  railway  company,  and  from  delivering 
bonds  of  the  county  to  the  company,  and  from  levying  any  tax 
in  payment  of  such  bonds,  the  action  should  be  brought  in  be- 
half of  themselves  and  all  others  similarly  situated,  and  it  may 
be  dismissed  if  brought  by  plaintiffs  alone,  they  having  no 
other  interest  in  the  qilestion  to  be  determined  than  that  com- 
mon to  all  tax  payers.    But  in  such  case  the  dismissal  should 

*  Beatty  «.  Kurtz,  2  Pet  566.  deposited  in  bank  to  the  account  of 

*  Id.  the  steward. 

■  Wood  r.  RowcliflPe,  8  Hare,  304.  •  Commissioners   of   Clay   Co.  v, 

«  Chedworth  v.  Edwards.  8  Ves.  46.      Markle,  46  Ind.  96. 
Bmthe  relief  was  refused  as  to  money 
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be  without  prejadice,  leaving  the  parties  to  adjust  their  rights 
in  another  action.^ 

§  1561.  The  owner  of  a  state  bond,  the  value  of  which  is 
being  depreciated  and  its  security  diminished  by  the  improper 
diversion  of  the  public  funds  by  a  state  treasurer,  may  main- 
tain an  action  to  enjoin  such  treasurer;  since  he  has  a  direct 
and  peculiar  interest  in  the  preservation  and  lawful  adminis- 
tration of  the  funds  of  the  state,  aside  from  his  general  interest 
as  a  citizen.* 

§  1562.  An  injunction  will  not  be  granted  against  an 
agent  of  a  foreign  government  attached  to  the  embassy  of 
that  government  and  acting  under  the  direction  of  its  foreign 
ambassador.  And  in  such  case,  sufficient  ground  for  refusing 
the  relief  is  found  in  the  fact  that  the  court  would  be  power- 
less to  enforce  its  injunction  against  the  representative  of  a 
foreign  government,  either  by  arrest  of  the  person  or  by  seiz- 
ure of  property." 

§  1563.  As  regards  the  effect  of  an  improper  joinder  of 
parties  plaintiff  in  a  suit  for  an  injunction,  it  is  held  tliat 
when  the  bill  is  multifarious  because  of  joining  plaintifis  whose 
title  and  right  to  relief  are  wholly  distinct  and  disconnected, 
the  injunction  may  be  properly  refused  upon  that  ground 
alone.* 

§  1564.  But  the  fact  that  a  necessary  party  defendant  has 
been  omitted  from  a  bill  for  an  injunction  will  not  of  itself 
justify  the  court  in  granting  a  dissolution,  when  sufficient 
ground  for  the  injunction  is  shown,  the  party  omitted  being  a 
corporation  all  of  whose  members  are  joined  as  parties,  and 
when  it  would  be  a  matter  of  course  to  amend  by  joining  the 
party  omitted.*  And  on  a  bill  to  enjoin  the  diversion  of  water 
by  tort  feasors,  it  is  no  objection  to  granting  the  relief  that  one 
of  the  defendants  resides  beyond  the  jurisdiction  of  the  court 
and  has  not  been  served  with  process;  and  the  suit  may  be 
dismissed  as  to  such  defendant  and  proceed  as  to  the  other&r* 

<  Packard  r.  Board  of  County  Com-  ^  Moore  r.  Hill,  59  Ga.  760. 

missioners,  2  Col.  338.  *  Morgan  «.  Roae,7  C.  E.Qreen.583. 

*  Graham  v.  Horton,  6  Ean.  343.  *  Cole  Co.  v,  Yirginia  Co.  1   Sawy. 

*  Service  v.  Castaneda.  2  Coll.  56.  470. 


CHAPTER  XXXI. 

OP  PRACTICE. 

L    Practicb  IK  GBAKTnra  Injunctions,.. §  1565 

n.    Ahendmbnts, 1592 

.  IIL    Fbactics  in  dissolying  Injunctions, 15d9 


I.    Pbacticb  m  OBANTiNa  Injunctions.     * 

§  1565.  Practice  largely  regulated  by  statute. 

1566.  Injunctions  granted  on  bill,  or  on  motion. 

1567.  Verification  of  bill. 

1568.  Verification  of  bill  by  corporation. 

1569.  Requisites  of  rerification. 

1570.  Information  by  attorney  general. 

1571.  When  granted  on  information  and  belief. 

1572.  When  rerification  unnecessary. 

1573.  Prayer  for  injunction. 

1574.  When  granted. 

1.575.  Failure  to  present  all  facts. 

1576.  Admission  of  affidavits  in  support  of  motion. 

1577.  Admission  of  affidavits  in  opposition. 

1578.  Notice;  federal  practice. 

1579.  Notice  further  considered. 

1580.  The  same. 

1581.  Positive  allegations  of  fact  necessary;  irreparable  injury. 

1582.  Form  and  contents  of  writ 

1583.  Failure  to  file  original  or  amended  bill. 

1584.  English  and  American  practice  as  to  time  of  granting. 

1585.  Supplemental  bill. 

1586.  Subsequent  application. 

1587.  Waiver  of  answer  under  oath. 

1588.  Scandal  in  bill. 

1589.  Irregularity  in  service  of  process;  defective  allegations. 

1590.  Retaining  ix^unction  to  the  hearing. 

1591.  Practice  in  awarding  perpetual  in^'unction. 
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§  1565.  Qaestions  of  practice  connected  with  the  granting 
and  dissolving  of  injunctions  are  so  largely  regulated  by  stat- 
ute and  local  usage  in  the  different  states,  that  but  few  rules  of 
general  application  can  be  deduced  from  the  decided  cases. 
The  most  that  can  be  attempted  in  this  direction  is  to  present 
such  leading  principles  as  are  believed  to  be  generally  recog- 
nized by  courts  of  equity  in  administering  relief  by  injunc- 
tion, leaving  the  practitioner  to  be  guided  by  local  rules  as  to 
the  details  of  practice. 

§  1666.  Interlocutory  injunctions  are  generally  granted 
upon  the  filing  of  a  bill,  properly  verified,  in  which  complainant 
sets  forth  the  equities  on  which  he  bases  his  right  to  relief,  the 
bill  concluding  with  a  prayer  for  an  injunction.  Where,  how- 
ever, a,court  of  equity  is  already  in  possession  of  a  cause,  having 
jurisdiction  both  of  the  subject  matter  in  controversy,  and  of 
the  parties,  it  may  enforce  obedience  to  its  mandates  by  an  in- 
junction issued  merely  upon  a  petition  in  the  cause,  and  with- 
out the  filing  of  a  bill.*  Indeed,  a  court  of  equity  will  not 
ordinarily  entertain  a  new  and  independent  action  for  an  in- 
junction in  a  matter  already  pending  before  the  court,  and  in 
which  plaintiff  might  obtain  full  relief  by  motion.'  And  an 
injunction  may  be  granted  on  motion,  and  without  a  new  action, 
to  restrain  a  tenant  under  a  receiver  of  the  court  from  re- 
moving articles  from  the  demised  premises;  in  such  case,  the 
court  proceeds  upon  the  ground  that  the  tenant  having  entered 
into  a  contract  with  the  court  itself,  through  its  receiver,  anew 
action  is  unnecessary.*, 

§  1567.  The  proper  verification  of  the  bill  is  a  matter  of 
importance,  since  an  injunction  is  seldom  allowed  upon  other 
than  a  sworn  bill.  Nor  will  it  sufiice  that  the  material  facts 
constituting  the  equity  on  which  the  injunction  is  sought  are 
verified  by  complainant  upon  information  and  belief,  but  they 

'  In  the  matter  of  Hemiup,  2  Paige,  Coutt  of  Chancery,  the  conrt  may,  in 

316.  a  matter  of  lunacy,  eigoin  the  oom- 

'  FaiBon  v.  Mcllwaine,  72  N.  C.  mission  of  waste  merely  npon  motion 

812.  •  and  with  no  cause  pending.    In  re 

s  Walton  V.  Johnson,  15  Sim.  352.  Chinnerys,  6  Ir.  £q.  469. 
And  under  the  practice  of  the  Irish 


CHAP.  XXXI.] 


OF  PEACTICE. 


1001 


shonld  be  poBitiyelj  sworn  to.'  And  where,  npon  an  ex  'parts 
application  for  an  interlocutory  injunction,  complainant  states 
the  facts  on  which  his  eqnities  rest  npon  information  and  belief 
he  should  present  affidavits  of  their  truth  from  the  person  of 
whom  his  knowledge  is  obtained  and  who  can  swear  positively 
to  the  facts.*  An  exception,  however,  is  recognized  in  the  case 
of  an  injunction  in  aid  of  a  creditors  bill  against  the  judgment 
debtor  alone,  no  thii-d  parties  being  joined  as  defendants,  and  in 
such  case  it  is  sufficient  if  complainant  swears  upon  information 
and  belief  as  to  the  recovery  of  the  judgment  and  return  of 
execution  nulla  bona,*  The  exception  rests  upon  the  fact  that 
tiie  judgment  and  execution  are  matters  of  record,  to  which 
defendants  are  parties,  and  complainant  is  not  required  to 
swear  positively  as  to  the  existence  of  the  records.*  So, 
too,  the  verification  of  an  injunction  bill  in  aid  of  a  creditor's 
suit  may  be  made  by  the  attorney  who  has  conducted  the 
proceedings  at  law.*  And  an  injunction  bill  may  be  verified 
by  an  agent,  if  he  is  conversant  with  the  facts.*  But  where 
the  bill  is  by  a  married  woman  and  the  facts  relied  upon  are 
such  as  would  ordinarily  rest  only  in  her  own  knowledge,  a 
verification  by  her  next  friend  is  insufficient.* 

§  1568.  Where  an  injunction  is  sought  in  behalf  of  a  corpo- 
ration, the  bill  is  usually  verified  by  some  officer  of  the  corpo- 
ration conversant  with  the  facts.  It  may,  however,  be 
verified  by  an  attorney  or  other  agent,  without  the  oath  of  any 
of  the  regular  officers  of  the  corporation,  where  such  officers 
are  less  acquainted  with  the  facts  constituting  the  foundation 
for  the  injunction  than  the  agent  or  attorney.* 


*  Campbell  v,  Morrison,  7  Paigre, 
157;  Crocker  p.  Bak^T,  3  Ab.  Pr. 
182;  Rebours  Heirs  v,  Behrens,  5 
Ia.  79;  Catlett  p.  McDonald,  18  La. 
44;  Shonk  t>.  Eoigrht,  12  West  Ya. 
667;  Gaertner  r.  City  of  Fond  da 
Lac,  34  Wis.  497. 

'  Campbell  9.  Morrison,  7  Paige, 
157;  Bank  of  Orleans  v.  Skinner,  9 
Paige  905;  Youngblood  v,  Schamp, 


2  McCart.  42. 

»  Hamersley  v.  Wyckoff.  8  Paige, 
72;  Sizer  v.  Miller,  9  Paige,  605. 

«Id. 

»  Sizer  v.  Miller,  9  Paige,  605. 

*  Mayor  v,  Finney,  54  Qa.  817. 

*  Smith  9.  Republic  life  Insurance 
Co.  2Tenn.  Ch.  681. 

*  Bank  of  Orleans  v.  Skinner,  9 
Paige,  805. 
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§  1569.  As  to  the  nature  and  requisites  of  the  yerification 
itself,  it  is  held  that  the  affidavit  should  be  such  as  to  submit 
the  party  to  tlie  penalties  of  perjury  if  its  allegations  prove 
untrue.'  Kor  will  it  suffice,  that  the  affidavit  alleges  that  the 
material  allegations  of  the  bill  are  true  on  knowledge  and 
belief,"  or  that  the  party  verifying  swears  positively  to  the 
truth  of  the  material  averments,  since  it  is  still  left  uncertain 
what  are  the  material  facts.*  Neither  is  it  sufficient  that  the 
affiant  swears  that  the  allegations  of  the  bill  which  render  aa 
injunction  necessary  are  true,  since  such  verification  is  open  to 
the  same  objection  of  uncertainty.*  And  a  verification  by 
plaintiff's  attorney,  which  fails  to  show  that  he  knows  any  of 
the  facts  alleged  of  his  own  knowledge,  will  not  suffice.*  So 
when  the  bill  is  verified  by  plaintiff's  attorney,  who  only  avers 
that  the  facts  are  true  so  far  as  the  same  have  come  directly  to 
his  knowledge,  and  all  else  he  believes  to  be  true,  without 
averring  what  facts  are  directly  within  his  knowledge,  it  is  in- 
sufficient.* And  while  it  is  no  objection  to  the  verification  that 
it  is  made  by  an  attorney  or  other  person  in  behalf  of  plaintiff, 
yet  if  the  affidavit  states  that  the  facts  alleged  in  the  bill  are 
true  so  far  as  known  to  affiant  or  stated  upon  his  own  knowl- 
edge, and  that  so  far  as  stated  upon  information  he  believes 
them  to  be  true,  without  stating  or  designating  any  facts 
known  to  affiant,  the  verification  will  be  held  insufficient* 
But  when  the  affidavit  verifying  the  bill  states  that  its  facts 
and  allegations  are  true,  without  averring  explicitly  that  they 
are  all  true,  it  will  be  held  sufficient*  And  while  a  bill  seeking 
an  interlocutory  injunction  should  be  verified  by  affidavit,  if 
the  relief  sought  is  only  a  final  injunction,  and  no  temporary 
injunction  is  sought,  the  bill  need  not  be  under  oatL* 


'  RebonVs  Heirs  v,  Behrens,  5  La. 
79;  Catiett  v.  McDonald,  13  La.  44. 
•Id. 

•  Sauvinet  v.  Poupono,  14  La,  87. 

•  Hebert  r.  Joly,  5  La.  50;   Ric- 
ard'a  Heira  v,  Hiriart,  Jb.  244. 

»  Hone  r.  Moody,  59  Ga.  731. 

•  Boweg  p.  Hoegr,  15  Fla.  403. 
^Pullen  v.  Baker,  41  Tex.  419; 


Chesapeake  ft  0.  R.  Co  «.  Huae,  5 
West  Ya.  579.  And  see  the  latter 
case  as  to  the  requisites  of  yerifica- 
tion  under  the  code  of  West  Virginia. 

•  Lewis  W.Winston,  26  La.  An.  707. 

•  Sand  Creek  Turnpike  Co.  v.  Rob- 
bins,  41  Ind.  79;  Rich  v.  Dessar,  50 
Ind.  309.  See,  also,  Commissioners 
of  CJay  Co,  V.  Markle,  46  Ind.  96. 
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§  1570.  The  jurisdiction  of  eqiiitj  by  injunction  is  some- 
times invoked  upon  an  information  filed  by  the  attorney  gen- 
eral of  the  state.  In  such  cases  the  information  of  the  attorney 
general,  acting  ex  officio  and  under  the  sanction  of  his  oath  of 
office,  is  equivalent  to  a  bill  in  chancery  verified  upon  infor- 
mation and  belief.  Like  such  a  bill,  it  may  in  proper  cases 
call  for  an  answer  under  oath;  but,  as  in  such  a  bill,  an  injunc- 
tion will  not  ordinarily  be  granted  unless  the  information  is 
supported  by  positive  affidavit,  until  defendant  has  had  an  op- 
portunity to  contradict  it  under  oath  and  has  failed  so  to  do.* 

§  1571.  The  fact  that  many  of  the  material  allegations  upon 
which  an  injunction  is  sought  are  stated  upon  information  and 
belief  will  not  prevent  the  granting  of  the  relief  when  defend- 
ant, by  demurring  to  the  bill,  admits  the  truth  of  its  allegations, 
and  when  the  injunction  is  issued  after  notice  and  with  no  de- 
nial upon  the  part  of  defendant  of  the  truth  of  the  bill.* 

§  1572.  While  the  usual  course  is  to  grant  an  injunction 
only  upon  a  bill  duly  verified,  it  would  seem  that  the  oath  of 
complainant  or  other  person  conversant  with  the  facts  may  be 
dispensed  with  if  the  confidence  of  the  court  can  be  otherwise 
obtained.  Thus,  documentary  evidence  establishing  complain- 
ant's equities  and  his  right  to  relief,  will  suffice  to  warrant  the 
court  in  granting  an  injunction,  and  such  evidence  may  be 
presented  by  properly  verified  copies  of  private  instruments, 
of  of  records,  when  such  is  the  appropriate  mode  of  proof.* 
And  where  the  right,  for  the  protection  of  which  an  injurtc- 
tiou  is  sought,  rests  upon  written  instruments,  such  as  prom- 
issory notes,  none  of  which  are  exhibited  and  no  reason  or 
excuse  is  oifered  for  the  failure  to  present  them,  the  relief  will 
be  withheld,  although  the  bill  is  verified  under  oath.*  And  it 
has  been  held  that  a  bill  for  an  injunction  against  a  judgment 
at  law  should  make  a  transcript  of  the  judgment  an  exhibit  in 
the  cause.* 

^  Attorney  General  v.  Rail  Road  *  Negro  Charles  p.  Sheriff,  12  Md. 
Companies,  35  Wis.  593.    See  Attor-  .274;  Youngblood  p.  Schamp,  2  Mo- 
ney General  «.  City  of  Eai}  Claire,  Cart.  42. 
37  Wis.  400.  *  Nusbanm  v.  Stein,  12  Md.  315. 

*  Gibeon  v.  Gibson,  46  Wis.  462.  » Parsons  v.  Wilkerson,  10  Mo.  713. 


1004  INJUNCTIONS.  [chap.  XXXI. 

§  1573.  The  bill  should  contain  a  specific  prayer  for  an  in- 
junction, since  the  writ  will  not  be  granted  under  the  general 
prayer  for  relief.     And  the  injunction  must  be  asked  both  in 
the  prayer  for  relief  and  that  for  process;  otherwise  the  bUl  is 
demurrable.*    And  although  the  omission  of  a  specific  prayer 
for  the  injunction  is  regarded  as  a  defect  in  form,  yet  it  is  held 
error  to  grant  the  relief  upon  a  bill  thus  defective.*     But  the 
defect  may  be  cured  by  obtaining  leave  of  the  court  to  amend 
the  bill  by  adding  the  necessary  prayer.'     And  it  has  been  held 
that  an  injunction  may  be  allowed  upon  the  hearing,  althoni^h 
not  specifically  prayed  for  in  the  bill.*    Or  the  court  may  at  the 
hearing,  if  the  proof  shall  warrant  it,  permit  an  amendment 
to'  the  bill  by  adding  a  prayer  for  a  perpetual  injunction,  and 
may  then  grant  such  relief.' 

§  1574w  Interlocutory  injunctions  are  usually  granted  on  the 
bill  alone,  before  issuing  process  to  the  defendant,  tlie  allega- 
tions of  the  bill  being  properly  verified  and  the  court  being 
satisfied  of  their  truth.'  A  motion  for  an  injunction  may, 
however,  be  made  at  any  time  before  final  decree,  and  for  the 
purposes  of  such  motion  the  answer  of  the  defendant  is  re- 
garded merely  as  an  affidavit.^  Qj^^  upon  the  filing  of  an 
injunction  bill,  the  defendant  may,  at  his  option,  immediately 
put  in  his  answer  to  prevent  the  issuing  of  the  writ,  and  the 
court  is  bound  to  consider  such  answer  and  give  it  due  weight, 
if  filed  before  the  application  for  the  injunction  is  disposed  of.' 
And  when  the  motion  for  a  preliminary  injunction  is  heard 
upon  bill  and  answer,  or  upon  bill,  answer  and  affidavits,  and 

>  Lewiston  F.  M.  Co.  v.  Franklin  v.  Beadell,  8  Sim.  273. 
Co.  54  Maine,  402;  Wiilet  «.  Wood-         ^Reynell  v.  Spiye.  1  DeGex,  M.  A 

hams,  1  Bradwell,  411;  African  M.  6.  660. 

£.  Church  v.  Conover,  12  C.  E.  Grreen,         *  African  M.  E.  Chnrch  v,  Conover, 

157;  Union  Bank  9.  Eerr,  2  Md.  Ch.  12  C.  E.  Green,  157. 
460;  Wood  p.  Beadell,  8  Sim.  273.         *  Jones  v.  Magill,  1  Bland,  177. 
See,  also,  Savory  9.  Dyer,  Amb.  70.         *  Warren  R.  Co.  v.  Clarion  Co.  54 

Bat  see,  eaiUra,  Webb  v.  Rid^ely,  88  Pa.  St.  28. 
Md.  864.                                            .        *  HaJl  r.  McPherson,  8  Bland,  529; 

*  Primmer  r.  Patten,  32  HI.  528.  Krone  v.  Krone,  27  Md.  77. 

*  Jacob  9.  HaU,  12  Yes.  458;  Wood 
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the  equities  of  the  bill  are  fullj  met  and  negatived,  the  in- 
junction will  not  be  granted^ 

§  1575.  Where  a  special  injanction  is  sought  .^a?  parte,  com- 
plainant should  state  in  his  bill  all  the  material  facts  bearing 
upon  the  subject  matter  in  controversy,  and  should  set  out  all 
documents  having  a  material  bearing  upon  the  case,  as  far  as 
they  touch  the  right  to  the  relief  sought.  If  he  fails  or  neg- 
lects to  bring  such  facts  or  documents  to  the  attention  of  the 
court  upon  the  application  for  the  injunction,  the  court  may, 
on  being  apprised  of  such  omission,  immediately  discharge  the 
order  for  the  writ  and  direct  that  matters  be  returned  to  their 
former  condition,  as  far  as  may  be  done.' 

§  1576.     The  question  of  the  admissibility  of  affidavits  in 
support  of  the  allegations  of  the  bill,  upon  a  motion  for  an  in- 
junction, has  been  much  controverted,  but  the  doctrine  may 
now  be  regarded  as  well  established  that  complainant  is  en- 
titled to  read  affidavits  in  support  of  his  case.**  The  rule, 
however,  is  limited  to  affidavits  upon  questions  of  fact  in  dis- 
tinction from  those  upon  questions  of  title,  since  the  latter  are 
not  admissible  to  contradict  the  answer.*    And  it  has  been 
held  that  affidavits  which  are  not  offered  until  after  the  filing 
of  the  bill  or  the  coming  in  of  the  answer,  are  not  admissible 
upon  a  motion  for  an  injunction.*    So  upon  the  hearing  of  a 
motion  for  a  preliminary  injunction  it  is  proper  to  admit 
affidavits  which  are  manifestly  prepared  and  intended  to  be 


^Citizeiis  Coach  Co.  v.  Camden 
Hone  R.  Co.  29  N.  J.  £q.  (2  Stew.) 
299;  New  Jersey  Z.  Co.  v,  Franklin 
I.  Co.  lb.  422;  Wellinan  v.  Barker,  3 
Oregon,  253;  Atchison  &  N.  R.  Co. 
V.  City  of  Troy,  10  Kan.  513. 

«  HarbotUe  v.  Pooley.  20  L.  T.  N. 
8.436. 

>  United  States  v.  Parrott,  McAU. 
271;  Tatem  r.  GUpin,  I  Del.  Ch.  13. 

«  United  States  v.  Parrott,  McAll. 
C.  C.  271;  Morphett  v,  Jones,  19 
Ves.  350.  See,  also,  Parmer  v.  Cal- 
vert L.  E.  &  M.  P.  Co.  5  Chicago 
Legal  News,  1. 


*Bmndred  v,  Paterson  Machii.e 
Co.  3  Green  Ch.  294;  Lessig  v. 
Langton,  Brightly,  191.  But  boo 
Poor  V.  Carleton,  8  Snraner,  83.  As 
to  the  practice  of  ^e  English  Chan 
eery  on  admitting  affidavits  against 
defendant's  answer  upon  a  motion 
for  an  iigunctiion  after  answer  filed, 
see  Isaac  v,  Hampage,  8  Bro.  C.  C. 
463.  The  question  of  the  admissi- 
bility of  affidavits  upon  motions  for 
iig  unctions  is  largely  governed  bj 
the  local  practice  in  the  various 
states. 
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used  npon  such  application,  althoagb  they  are  not  properly 
titled  in  the  cause,  the  modern  practice  in  this  regard  bei: 
more  liberal  than  the  former  practice.*  Bnt  it  is  error  for  a 
judge  at  chambers,  in  opposition  to  the  exceptions  of  one  of 
the  parties  to  the  cause,  to  hear  and  determine  the  issues  in  an 
injunction  suit  upon  aflSdavits  only,  and  to  grant  a  perpetnal 
injunction  thereon," 

§  1677.     Upon  a  motion  for  a  preliminary  injunction,  a  de- 
fendant who  is  notified  of  the  application,  or  required  to  show 
cause  why  the  injunction  should   not    issue,  may   introduce 
affidavits  in  opposition   to  the  motion,   and   this,  regardless 
( f  whether  a  temporary  injunction  has,  or  has   not,  been  al- 
lowed in  the  meantime.*  Upon  such  motion  the  answer  of  one 
of  several  defendants  may  be  received  and  read  as  an  affidavit 
to  contradict  the  allegations  of  the  bill.*  And  a*defendant  may, 
if  he  prefer,  oppose  the  motion  merely  upon  his   affidavit  and 
without  answer.*     Nor  is  the    defendant  limited,  upon  the 
hearing  of  such  application,  to  evidence  tending  to  disprove 
the  allegations  of  the  bill,  but  he  may  introduce  any  legal 
evidence  tending  to  show  that  the  injunction  should  not  be 
granted.* 

§  1678.  The  question  of  notice  to  defendant  of  an  applica- 
tion for  a  preliminary  injunction  is  largely  regulated  by 
legislation,  which  varies  greatly  in  the  different  states.     In  the 


>  Shook  V.  Rankin,  6  Bias.  477. 

*  Hornesby  v.  Burdell.  9  S.  C.  303. 
'  Seneca   Falls   v.    Matthews,    9 

Paige,  504;  Eean  v.  Colt,  1  Halst. 
Ch.  365. 

*  Shreve  v.  Black,  3  Green  Ch.  177. 
»  Baker ».  Taylor,  2  Blatchf.  C. 

C.  82. 

*  Stoddart  v,  Yanlaningham,  14 
Kan.  18.  The  English  Chancery 
practice  does  not  appear  to  have 
been  uniform  with  reference  to  the 
admissibility  of  affidavits  contra- 
dictory to  the  answer,  upon  the  hear- 
of  a  motion  for  an  injunction.  See 
as  to  this  subject  and  as  to  the  cases 


where  such  affidavits  have  been  ad- 
mitted or  excluded,  Rock  v.  Math- 
ews, 2  De  G.  &  Sm.  227,  and  note 
and  chronological  table  of  English 
cases,  page  234.  In  Louisiana  it  is  held 
that  the  only  object  of  a  rule  nisi^  * 
to  show  cause  why  an  injunction 
should  not  be  granted,  is  to  enable 
defendant  to  show,  if  i>08sible,  upon 
the  face  of  the  papers  that  the  re- 
lief should  not  be  allowed;  and  it  is 
held  to  be  improper  to  admit  affida- 
vits pro  and  con  as  to  the  merits, 
upon  the  hearing  of  the  rule  nisL  - 
Heyuiger  p.  Hoffnung,  29  La.  An. 
57. 


CHAP.  XXXI.] 


OF  PBACTICE. 


1007 


conrts  of  the  United  States  injunctions  were  formerly   granted 
ouly  upon  notice,  such  notice  being  alRrmati velj  required  by  the 
judiciary  act  of  1793.*  By  the  Revised  Statutes  of  the  United 
States  of  June  22, 1874,  the  provision  of  the  judiciary  act  of  1793 
requiring  notice  to  be  given  of  all  applications  for  injunctions 
has  bcjen  repealed,  and  the  courts  of  the  United  States,  under 
section  718  of  the  Revised  Statutes,'  may  grant  an  immediate 
restraining  order,  without  notice,  to  be  in  force  until  the  de- 
cision of  the  court  upon  the  motion  for  an  injunction;  and  the 
conrts  possess  the  same  power  in  patent  causes  under  section 
4921  of  the  Revised  Statutes.*    When,  under  the  federal  prac- 
tice, notice  is  given  of  an  application  for  an  injunction,  it  is 
held  not  to  be  competent  for  plaintiff  to  fix  the  time  of  hear- 
ing so  far  ahead  as  to  embarrass  defendant,  and  that  it  is  tlie 
right  of  the  latter  to  come  in  and  have  the  matter  disposed  of 
within  a  reai^onable  time.^ 

§  1579.  It  may  be  said  generally  upon  the'  question  of 
notice,  that,  in  the  absence  of  pressing  necessity,  it  is  regarded 
as  improper  to  grant  an  interlocutory  injunction  without 
notice.*  And  while  emergencies  may  arise,  which  will  war- 
rant the  granting  of  an  injunction  without  notice  to  the  defend- 
ant who  is  sought  to  be  enjoined,  yet  when  a  period  of  six 
weeks  is  permitted  to  elapse  after  the  filing  of  the  bill  before 
the  application  for  an  injunction- is  made,  the  emergency  will 
not  be  regarded  as  so  pressing  as  to  warrant  the  relief  without 
an  attempt  to  notify  the  defendants.*  So  if  defendanthas  been 
notified  of  the  motion  which  he  is  ready  and  willing  to  meet, 


1 1  U.  S.  Statutes  at  Large,  Ch.  22, 
S  5;  Mowrey  r.  Indianapolis  &  C. 
R.  Co.  4  Biss.  78. 

•  Section  718  of  the  Revised  Stat- 
utes of  the  United  States  of  1874 
enacts  as  follows :  "Whenever  notice 
is  priven  of  a  motion  fgr  an  ii^junc- 
tion  out  of  a  circuit  (>r  district  court, 
the  court  or  judRe  thereof  may,  if 
there  appears  to  be  dan^rer  of  irrep- 
arable iigury  from  delay,  grant  an 
order  restraining  the  act  sought  to 


be  enjoined  until  the  decision  upon 
the  motion;  and  such  order  may  be 
granted  with  or  without  security, 
in  the  discretion  of  the  court  or 
judge." 

'  Yuengling  v,  Johnson,  1  Hughes, 
607. 

•  Walworth  v.   Board  of  Supervi- 
■ors,  5  Biss.  133. 

•  Androvette  v.  Bowne,  4  Ab.  Pr. 
440;  S.  C.  15  How.  Pr.  75. 

•  Swepson  v.  Call,  13  Fla.  337. 
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an  injanction  shonld  Dot  afterward  be  allowed  against  him 
ex  parte^  because,  owing  to  the  pressure  of  business,  the  motion 
could  not  be  heard  at  the  time  fixed.'  ITor  should  an  injunc- 
tion be  allowed  on  an  ex  parte  application  upon  a  supplemental 
bill,  affecting  the  rights  of  a  party  who  has  appeared  in  the 
cause,  but  due  notice  of  the  application  should  be  given.  And 
if  in  such  case  a  temporary  injunction  is  necessary  to  prevent 
irreparable  injury  before  regular  notice  of  the  application  can 
be  given,  a  rule  to  show  cause  should  be  granted  at  the  same 
time  with  the  granting  of  the  temporary  injunction,  which 
falls  if  the  rule  be  not  made  absolute.* 

§  1680.  Where  a  rule  of  court  requires  notice  of  the  applica- 
tion for  an  injunction  after  answer  filed,  such  notice  may  be 
waived  in  the  exercise  of  a  sound  judicial  discretion,  and  the 
omission  of  the  notice  constitutes  no  ground  for  a  dissolution.'  * 
And  when,  upon  the  final  hearing  of  a  cause,  the  evidence  war- 
rants a  perpetual  injunction,  which  is  granted  accordingly,  it 
affords  no  ground  for  reversing  such  decree  that  a  preliminary 
injunction  was  granted  in  the  cause  without  notice  to  defend- 
ant.* It  is,  however,  sufficient  ground  for  reversing  a  decree 
awarding  a  final  injunction  that  it  was  granted  without  notice 
to  him,  or  a  hearing  in  his  behalf.*  But  where  a  bill  seeking 
an  injunction  is  manifestly  without  equity,  it  is  proper  for  the 
court  to  refuse  the  relief  upon  a  mere  inspection  of  the  bill,  and 
without  granting  a  rule  nisi  upon  defendant  to  show  cause 
against  the  motion  for  an  injunction.* 

§  1681.  An  interlocutory  injunction,  being  a  harsh  remedy, 
is  only  allowed  upon  such  positive  averments  of  complainant's 
equities  as  establish  a  clear  prima  facie  case.  And  while  the 
party  seeking  the  injunction  is  not  required  to  establish  his 


'  Graham  v.  Campbell,  7  Ch.  D. 
490. 

'  Bloomfield  v.  Snowden,  2  Paig^e, 
355.  But  in  Buckley  v.  Cone,  Sazt. 
504,  it  was  held  that  when  an  in- 
ju')ction  was  applied  for  after  the 
filing^  of  the  bill  and  after  appearance 
by  defendant,  the  latter  need  not  be 
notified  of  the  application   merely 


because  he  had  entered  an  appear- 
ance in  the  cause. 

•  Buckley  v.  Corse,  Saxt.  504. 

*  Brown  r.  L^iehrs,  79  III.  575. 

•  State  p.  Jacksonville,?.  &  M.  R. 
Co.  15  Fla.  201. 

*  Remshart  v.  The  Savannah  k 
Charleston  R.  Co.  54  6a.  579;  Brown 
V.  Wilson,  56  Qa.  534. 
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right  to  relief  with  the  same  precision  and  certainty  that  are 
required  upon  a  final  hearing,  he  must  in  all  cases  allege  posi- 
tively the  facts  on  which  he  relies.*  Mere  argumentative  alle- 
gations, or  inferences  from  facts  stated,  will  not  entitle  him  to 
relief.*  Nor  will  general  allegations  of  irreparable  injury  suf- 
fice, where  he  does  not  state  the  facts  upon  which  the  allegations 
are  based.*  And  plaintiff  must  show  how  and  why  the  dama- 
ges sustained  will  prove  irreparable^  since  the  question  of  irrep- 
arable damage  or  injury  is  a  question  to  be  decided  by  the 
court  from  the  facts  stated.^ 

§  1582.  The  form  of  the  writ  must  of  course  vary  with  the 
particular  circumstances  of  each  case,  the  subject  matter  of  the 
injunction,  and  the  parties  enjoined.  It  should  contain  a  de- 
scription of  the  particular  acts  or  things  concerning  which 
defendant  is  enjoined,  and  should  be  an  authentic  notification 
of  the  mandate  of  the  court.*  The  injunction  as  granted  must 
be  such  as  is  prayed  for  by  the  bill,  and  it  is  not  competent  for 
a  court  of  equity  to  grant  an  injunction  in  terms  other  than 
those  contained  in  the  prayer  of  the  bill.*  And  the  fact  that 
the  injunction  as  granted  is  broader  in  terms  than  the  prayer 
of  the  bill  may  afford  ground  for  setting  aside  the  order.* 

§  1588.  The  fact  that  the  bill  was  not  filed  until  after  the 
injunction  was  ordered  is  not  sufiicient  ground  for  a  reversal 
of  the  order,  such  omission  being  at  the  most  but  a  mere 
irregularity  which  does  not  affect  the  merits  of  the  cause.'   If, 


*  Perkins  v.  Collins,  2  Green  Gh. 
482;  Holdrege  v.  Gwynne,  3  C.  E. 
Green,  26;  Campbell  v,  Morrison,  7 
Paige,  157;  Bank  of  Orleans  v.  Skin- 
ner, 9  Paige,  805;  Bogert  v,  Haight, 
lb.  297;  Jones  v,  Macon  &  B.  R.  Co. 
39  Geo.  138;  Warsop  v.  Cityof  Has- 
tinors,  22  Minn.  437. 

*  Battle  V,  Stephens,  82  Geo.  25. 
And  see  Warsop  v.  City  of  Hastings, 
22  Minn.  437. 

'  Branch  Turnpike  Co.  v.  Super- 
visors, 13  Cal.  190;  Bailey  t;.  Simp- 
son, 57  Gft.  523. 

^  McKinzie  v.  Mathews,  59  Mo.  99. 
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•  Whipple  V.  Hutchinson,  4  Blatchf. 
190;  Summers  v.  Parish,  10  Cal.  347. 

•  Burdett  v.  Jlay,  33  L.  J.  Ch.  41. 

•  Leitham  v.  Cnsick,  1  Utah,  242. 

•  Davis  v.  Reed,  14  Md.  152.  And 
in  a  case  of  great  urgency  an  injunc- 
tion was  granted  by  one  of  the 
English  Vice-chancellors  before  the 
filing  of  the  bill,  upon  plaintiff's  un- 
dertaking to  file  the  bill  and  affi- 
davits in  its  support  during  the  day. 
Thornloe  v.  Skoines,  L.  R.  16  Kq. 
126.  See,  also,  Carr  v.  Morice,  L.  R. 
16  Eq.  125,  where  an  ii^  unction  was 
allowed  before  bill  filed,  the  bill  not 
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however,  the  oonrt  hae  sustained  a  deniTirrer  to  the  bill  and  no 
amended  bill  has  yet  been  filed,  although  leave  to  amend  was 
given,  it  is  improper  to  continue  the  original  injunction,  there 
being  nothing  on  which  to  base  it  except  the  ori^nal  sum- 
mons and  afSdavits  in  support  of  the  bill,  the  bill  having  been 
held  not  to  state  a  cause  of  action/ 

§  1584.  Under  the  former  English  practice,  although  the 
court  of  chancery  was  not  limited  to  terms  as  were  the  courts 
of  common  law,  yet  a  motion  for  an  injunction  could  only  be 
jnade  in  term  or  "  during  the  seal  ^;  but  under  the  later  prac- 
tice a  common  injunction  for  want  of  appearance  might  be 
obtained  on  any  day  on  which  the  court  sat*  Under  the 
earlier  English  practice,  also,  if  a  plea  were  interposed  to  the 
bill  the  court  would  not  entertain  a  motion  for  an  injunction 
before  disposing  of  the  plea.'  Kor  would  an  injunction  be 
granted  pending  a  demurrer  to  the  bill.*  And  where  an  injunc- 
tion was  sought,  the  effect  of  which  would  be  to  restrain 
defendant  from  pursuing  his  trade,  the  court  refused  to  inter- 
fere before  answer.*  In  this  country  the  courts  are  frequently 
empowered  to  grant  injunctions  during  vacation,  but  questions 
concerning  such  power  are  so  purely  statutory  as  to  admit  of 
no  general  governing  principle  outside  of  the  letter  of  the 
statute  conferring  such  jurisdiction;  but  it  is  believed  that  in 
most  of  the  states  interlocutory  injunctions  may  be  granted 
upon  the  filing  of  the  bill  and  before  answer.  And  a  court  of 
equity,  independent  of  statute,  has  power  to  issue  a  prelimi- 
nary injunction  upon  Sunday,  in  a  ease  where  immediate  relief 
is  necessary  for  the  prevention  of  irreparable  injury,* 

•  §  1585.  When  events  have  occurred  since  the  institution  of 
the  original  suit  for  an  injunction  which  would  warrant  the 
relief,  it  is  proper  to  allow  such  matters  to  be  presented  by  a 

being  filed  because  of  the  day  being  Wms.  395. 

a  public  holiday  and  the  court  and         f  Cousins  v.  Smith,  18  Yes.  164. 

all  the  offices  being  dosed.  *  Jackson  r.  Barnard,  Ca.  temp. 

>  Vliet  V.  Sherwood,  37  Wis.  165.  H.  259. 

^  Chesterfield  v.  Bond,  2  Bea7.  268.         •  Langabier  t».  Fairbniy,  P.  &  N. 

*  Humphreys  v.  Humphreys,  8  P.  B.  Co.  64  IH  243. 
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SQppIemental  bilL'  But  when  a  Bnpplement&l  bill  is  allowed 
after  the  filing  of  the  original  bill,  it  shoald  be  pot  in  nnder 
oath.* 

§  1586.  The  refusal  to  grant  an  injunction  upon  an  interlo- 
cutory application  conetitutes  no  bar  to  a  subsequent  renewal 
of  the  application,  which  can  only  be  barred  bj  a  decree  upon 
a  full  and  final  hearing.'  There  is,  therefore,  no  impropriety 
in  making  a  second  application  for  an  injunction  which  has 
once  been  refused,  when  new  and  additional  matter  is  presented 
which  has  been  discovered  since  the  former  hearing/  But  a 
judgment  between  the  same  parties  dissolving  an  injunction 
upon  final  hearing  operates  as  a  bar  to  the  granting  of  a  sub- 
sequent injunction  upon  the  same  grounds,  or  upon  grounds 
existing  prior  to  the  suit  in  which  the  judgment  of  dissolution 
was  rendered,  and  of  which  plaintiff  in  that  suit  might  have 
availed  himself  in  the  first  instance.* 

§  1587.  Upon  the  question  of  the  effect  of  a  waiver  of 
defendant's  answer  under  oath  it  is  held  tibat  when  plaintiff 
waives  a  discovery  under  oath,  he  is  not  thereby  absolved 
from  the  burden  of  making  out  his  case  for  an  injunction  upon 
the  interlocutory  as  well  as  upon  the  final  hearing.*  And  al- 
though plaintiff  by  his  bill  waives  the  answer  of  defendant 
under  oath,  if  defendant  puts  in  his  answer  under  oath  it  may 
be  used  as  an  affidavit  in  support  of  a  motion  to  dissolve.^ 

§  1688.  When  a  bill  for  an  injunction  is  referred  to  a 
master  because  of  scandal,  and  the  master  reports  that  it  is 
scandalous,  and  an  order  is  entered  expunging  the  scandalous 
matter,  the  court  will  not  entertain  a  motion  for  an  injunction 
until  the  scandal  is  expunged,,since  until  then  it  can  not  be 
determined  what  the  bill  really  is.* 

^Howard  v.  Simmons,  25  La.  A.n.  solved  on  the  coming  in  of  the  an- 

668.  swer,  a  motion  for  a  renewal  would 

*  Richardson  v,  Dinkgraye,  26  La.  not  be  entertained  npon  testimony 
An.  651.  subsequently  taken. 

•G'ass  V.  aark,  41  Ga.  544.  •  Porter  v.  Morere,  30  La.  An.  230. 

*  Blizzard  v.  Nosworthy,  50  Ga.  •  Mathews  v.  Cody,  60  Ga.  355. 
514.    But  in  France  v.  France*  4  *  Andrews  v.  Enox  Co.  70  111.  65. 
Halst.  Ch.  619,  it  was  held  that  after  >  Dayenport     v,     Dayenport,     6 
an  injunction  had  been  regularly  dis-  Madd.  (Ist  American  Edition)  157. 
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§  1589.  A  mere  irregularity  in  the  service  of  process  in  the 
cause  affords  no  ground  for  withholding  an  injunction  against 
a  defendant  who  has  notice  of  the  motion  and  appears  in  op- 
position/ But  a  bill  for  an  injunction  which  does  not  allege 
that  defendant  is  doing  or  threatening  the  acts  which  are  sought 
to  be  enjoined  is  bad  on  demurrer,  even  though  it  be  alleged  that 
the  act  in  question  will  result  in  great  and  irreparable  injury 
to  plantiffs.' 

§  1590.  Where  upon  motion  to  continue  an  injunction  nntil 
the  hearing  it  is  apparent  to  the  conrt  that  there  is  a  serioaa 
question  for  the  hearings  which  if  determined  in  plaintiff's 
favor  will  entitle  him  to  the  relief  sought,  the  injunction  will 
be  retained  until  the  hearing.'  And  where  upon  the  filing  of 
the  bill  an  injunction  is  granted  in  part  to  the  extent  prayed, 
upon  the  argument  of  a  rule  to  show  cause  why  tiie  injunc- 
tion should  not  issue  as  prayed  by  the  bill,  the  existing  injunc- 
tion will  not  be  removed  or  dissolved,  a  notice  and  motion 
being  requisite  for  such  purpose.* 

§  1591.  The  practice  of  allowing  a  perpetual  injunction  upon 
motion  founded  upon  aflSdavits  is  without  precedent  and  will 
not  be  entertained.*  But  where,  under  the  practice  of  a  state, 
the  right  to  a  perpetual  injunction  is  submitted  to  a  jury,  who 
find  a  special  verdict,  the  facts  of  which  warrant  such  an 
injunction,  it  is  proper  for  the  court  to  award  it,  although  the 
jury  have  not  in  express  terms  found  that-defendant  should  be 
perpetually  enjoined.* 


IL  Amendments. 

§  1592.    The  general  doctrine. 

1593.  Amendment  after  dissohition. 

1594.  Amendment  without  prejudice;  manner  of  amending^. 

*  Thayer  «.  Wales,  9  Blatchf.  170;      Keuren,  8  C.  E.  Green,  251. 

S.  C.  5  Fish.  130.  » Whitehurst  r.  Green,  69  N.  C, 

*  Plougrhe  V.  Boyer.  38  Ind.  113.  131. 

>  Donnell  p.  Church.  4  Ir.  Eq.  630.         •  McManus  v.  Cook,  59  Ga.  485. 

*  Manhattan  M.  &  F.  Co.  r.  Van 
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1595.  Dissolution  notwithsUinding  amendment;  supplemental  bilL 

1596.  When  defendant  entitled  to  notice. 

1597.  The  Irish  practice. 

1598.  Omitting  non-resident  defendant. 

§  1592.  "While  the  propriety  of  allowing  amendments  to 
injanction  bills  has  been  said  to  be  exceedingly  questionable,' 
it  may  be  regarded  as  an  established  role  that  the  bill  may 
be  amended,  even  after  motion  to  dissolve  the  injanction,  and 
if  when  so  amended  it  shows  sufScient  cause  for  continuing  the 
injanction,  which  is  not  overborne  by  defendant,  it  will  be 
oontinaed.'  And  it  is  not  error  to  overrule  a  motion  for  a  dis- 
solution on  the  ground  of  defects  in  the  bill,  when  an  amended 
bill  has  been  filed  caring  those  defects  and  taking  the  place  of 
the  original  without  changing  the  cause  of  action.'  The  right 
to  amend  should  be  guarded  with  the  utmost  caution  by  the 
court,  and  amendments  should  be  allowed  only  when  the  cir- 
cumstances of  the  case  indicate  that  the  promotion  of  justice 
requires  this  course,*  And  in  all  cases  the  truth  of  the  new 
allegations,  as  well  as  the  causes  requiring  the  amendment, 
should  be  duly  verified  by  afiidavit*  And  amendments  should 
never  be  allowed  where  they  are  obviously  intended  for  pur- 
poses of  delay.*  Nor  is  the  practice  to  be  approved  of  permit- 
ting plaintiff,  after  obtaining  a  full  answer  from  defendant,  to 
amend  by  introducing  new  matter.* 

§  1593.  After  an  injunction  has  been  actually  dissolved 
upon  the  merits,  complainant  may  still  amend  his  bill  and  ob- 
tain a  new  injunction  upon  the  bill  thus  amended.*    It  is  to  be 

>  Calderwood  v.  Trent,  9  Rob.  La.  It  is  to  be  observed,  however,  that  in 

227.  this  case  the  new  allegations  were 

*  Crawford  v,  Paine,  19  Iowa,  172.  not  sworn  to. 

Ard  feeSweatt  9.  Faville,  23  Iowa,  >  Sweatt  v.  Faville,  28  Iowa,  821. 

321;  Edwards  p.  Jenkins,  3  Bro.  C.  *  Calderwood  v,  Trent,  9  Rob.  La. 

G.  426.    But  see  Rhodes  v.  Union  227.    See  also  Sharp  «.  Ashton,  8 

Bank,  7  Rob.  La.  63,  where  it  is  held  Ves.  &  B.  144. 

that  after  the  filing  of  a  motion  to  *  Id. 

dissolve,  complainant  will  not  be  al-  *  Id. 

lowed  to  support  his  original  proceed-  ^See  opinion  of   Lord  Eldon  in 

ings  and  give  effect  to  an  iig'unction  Powell  r.  Lassalette,  Jac.  549. 

originally  illegal,  by  new  allegations.  *  Bnckley  v.  Corse,  Saxt.  504. 


1014 


INJUNCTIONS. 


[chap.  XXXL 


observed,  however,  that  after  a  dissolution  has  been  allowed  for 
want  of  equity  in  the  bill,  the  court  will  not  entertain  an  appli- 
cation, ex  partOy  for  another  injunction  upon  an  amended  bill, 
or  upon  a  new  one  supplying  the  equity  wanting  in  the  first, 
but  will  require  notice  to  the  defendant;  since,  if  complainant 
is  willing  to  swear  to  a  bill  fitting  the  opinion  of  the  court, 
defendant's  rights  should  not  be  interfered  with  without  allow- 
ing him  to  be  first  heard.' 

§  1594.  An  injunction  bill  may  be  amended  without  pre- 
judice to  the  existing  injunction,  by  obtaining  leave  of  court 
for  that  purpose,  the  amendments  relating  to  matters  existing 
prior  to  the  filing  of  the  bill.*  And  the  prevailing  doctrine 
now  is  that  Whenever,  pending  an  injunction,  an  amendment 
is  allowed  to  the  bill,  it  is  without  prejudice  to  the  injunction, 
which  still  stands,  although  the  order  granting  leave  to  amend 
is  silent  as  to  its  effect  upon  the  injunction.'  So  plaintiff  may 
amend  even  after  demurrer  filed,  and  the  amendment  will  not 
prejudice  the  injunction.^  But  a  sworn  bill  can  not  be  amend- 
ed by  striking  out  material  allegations,  and  the  amendments 
are  to  be  made  by  the  addition  of  explanatory  and  supplemental 
statements.  These  should  be  distinctly  presented  to  the  court, 
properly  verified  under  oath,  with  a  sufficient  excuse  for  their 
not  having  been  presented  in  the  original  bill.* 

§  1695.  While  it  is  within  the  province  of  a  court  of  equity 
to  permit  amendments  to  injunction*  bills,  yet  if  complainant, 
instead  of  amending  his  original  bill  so  as  to  sustain  an  in- 
junction already  granted,  files  what  is  in  fact  a  new  bill,  pray- 
ing for  a  new  injunction,  the  court  may  properly  dissolve 
the  injunction  upon  a  motion  filed  before  the  amended  bill, 


1  Hornor  9.  Leeds,  2  Stockt.  86. 
•  Walker  p.  Walker,  3  Geo.  302 ; 
Mair  r.  Thellusson,  3  Yes.  &  B.  145, 

'  Selden  v,  Yermilya,  4  Sandf.  Ch. 
573;  Harvey  9.  Hall,  L.  R.  11  Eq. 
31 ;  Warburton  v,  London  &  B.  R. 
(^o.  2  Bear.  253.  And  the  fact  that 
plaintiff  had  amended  his  bill,  while 
it  might  afford  gronnd  for  dissolving 


the  common  iig'nnction  nnder  the 
English  practice,  npon  an  application 
for  that  purpose,  did  not  operate  ipso 
facto  as  a  dissolution.  Brooks  v. 
Pnrton,  1 T.  A  C.  C.  C.  271.  See.  alsoi. 
opinion  of  Lord  Gottenham  in  Fer- 
rand  v.  Hamer,  4  Myl.  k  Cr.  143. 

*  Warburton  p.  London  &  B .  B. 
Co.  2  Beav.  253. 

•  Carey  v.  Smith,  11  Geo.  539. 
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notwithstanding  sncli  amendment.*  And  if  the  original  bill 
shows  no  sufficient  groand  for  the  relief  prayed,  it  can  not  be 
aided  by  a  supplemental  bill  presenting  matters  which  have 
arisen  since  the  commencement  of  the  suit,  when  such  mat- 
ters have  no  connection  with  the  grounds  of  relief  relied 
upon  in  the  original  bill.' 

§  1596.  When  a  bill  is  amended  by  praying  for  an  injunc- 
tion against  a  defendant  as  to  whom  no  injunction  was  origi- 
nally prayed,  he  is  entitled  to  reasonable  notice  and  an  oppor- 
tunity to  show  cause  why  the  relief  should  Dot  be  granted. 
And  the  omission  of  such  notice,  or  opportunity  to  show  cause^ 
has  been  held  sufficient  ground  for  reversing  the  judgment  of 
the  court  granting  the  injunction.' 

§  1597.  Tinder  the  Irish  Chancery  practice  a  motion  to 
amend  an  injunction  bill,  after  appearance  and  answer  by 
defendant,  is  not  a  motion  of  course,  and  where  plaintiff  does 
not  show  that  the  matter  of  the  proposed  amendment  has 
come  to  his  knowledge  since  answer,  and  when  he  has  been 
guilty  of  considerable  laches  in  asking  leave  to  amend,  the 
motion  will  be  refused.* 

§  1598.  It  is  proper,  upon  the  hearing  of  a  motion  for  an 
interlocutory  injunction,  to  permit  the  bill  to  be  amended  by 
striking  out  the  name  of  a  non-resident  defendant,  who  is  not 
served  with  process,  without  prejudice  to  the  motion.' 


III.    Pbacticb  in  Dissolving  Injunctions. 

§  1599.  Motion  to  dissolve,  when  entertained. 

1600.  Kotice  of  motion  to  dissolve. 

1601.  Defendant's  answer,  when  excluded. 

1602.  Objections  to  answer  for  insufficiency. 

1603.  Admission  of  affidavits  on  motion  to  dissolve. 

'  Des  Moines  R.  Co.  v.  Carpenter,  *  O'Beime  r.  0*Beime,  1  Ir.  Ch. 

27  Iowa,  487.  152. 

•  Fahs  V.  Roberts,  54  HI.  192.  »  Cole  Co.  v.  Virginia  Co.  1  Sawy. 

*Eehler   v.    The  Jack  Manufac-  470. 
turing  Co.  55  Ga.  639. 
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1G04.  Affidayitfl  not  allowed  to  take  the  place  of  answer. 

1605.  DiRtinction  as  to  common  and  special  iivjnnctions. 

1606.  Injunctions  against  the  infrinjrement  of  patents. 

1607.  Introduction  of  affidavits  as  to  new  matter. 

1608.  Objection  as  to  insufficient  security. 

1609.  Practice  on  death  of  complainant. 

1610.  Practice  on  death  of  defendant. 

1611.  Continuance  of  motion  to  dissolve. 

1612.  Effect  of  Bwom  answer. 

1613.  Multifariousness  of  bill;  improper  joinder  of  parties. 

1614.  Defective  verification  can  not  be  remedied  on  motion  to  dissolve. 

1615.  Filing  of  answer  a  waiver  of  objections  to  refusal  of  dissolution. 

1616.  Rule  nifdf  English  practice. 

1617.  Rights  of  stranger  to  suit. 

1618.  Final  hearing. 

§  1599.  Motions  for  the  dissolation  of  interlocutory  injunc- 
tions are  usually  made  upon  the  coming  in  of  the  answer, 
which  is  to  be  taken  as  true  in  so  far  as  it  is  responsive  to  the 
allegations  of  the  bill.*  If  the  injunction  has  been  granted 
ex  parte,  the  court  will  at  any  time  hear  a  motion  to  dissolve 
for  want  of  equity  in  the  bill."  And  where  the  writ  has  been 
allowed  by  a  judge  at  chambers,  a  motion  to  dissolve  may 
nevertheless  be  made  directly  to  the  court,  without  applying 
to  the  same  judge.*  Nor  is  it  necessary  that  defendant  should 
have  been  served  with  process  in  the  cause,  since,  if  otherwise 
apprised  of  the  existence  of  the  injunction,  he  may  voluntarily 
appear  and  apply  for  a  dissolution.* 

§  1600.  A  motion  for  a  dissolution  will  not  usually  be  en- 
tertained without  notice  to  the  opposite  party,*  and  even  where 
the  right  exists  by  statute  of  dissolving  or  vacating  an  in- 
junction without  notice,  this  should  not  be  done  unless  from 
the  urgency  of  the  case  such  a  course  is  necessary  to  guard 
against  serious  loss.'  The  notice  should  point  out  the  par- 
ticular grounds  on  which  a  dissolution  is  sought,  and  it  is 
not  sufficient  to  state  generally  that  it  is  for  irregularity  in  the 

>  Harris  v,  Sangston,  4  Md.  Ch.  S94;  *  Waffle  v,  Yanderheyden,  8  Paige, 

Merwin  v.  Smith,  1  Green  Ch.  182.  45. 

'  Receivers  p.  Biddle»  3  Green  Ch.  '  Newton   Manufacturing   Co.    o. 

222.  White,  47  Ga.  400. 

•  Woodruff  V.  Fisher,  17  Barb.  224.  •  Peck  v,  Yorks,  41  Barb.  547. 
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proceedingB,  but  it  should  appear  in  what  the  irregularity  com- 
plained of  consists.'  And  the  court  itself  must  be  the  judge 
as  to  what  constitutes  reasonable  notice.' 

§  1601.  Where  notice  of  the  motion  for  a  dissolution  is  given 
before  answer  filed,  defendant  will  not  be  allovred  to  read  his 
answer  subsequently  filed  in  support  of  the  motion,  since  com- 
plainant,  on  being  notified  of  the  motion,  has  a  right  to  expect 
that  it  will  be  lieard  upon  the  case  as  it  then  stands.*  And 
upon  a  motion  to  dissolve  an  injunction  granted  against  two 
defendants,  an  answer  purporting  to  be  that  of  both  defendants, 
but  which  is  in  fact  the  answer  of  but  one  of  them,  and  is 
only  sworn  to  by  one,  will  not  be  admitted.* 

§  1602.  The  defendant  in  an  injunction  suit,  by  his  motion 
to  dissolve,  plants  himself  upon  the  answer  and  its  suflSciency, 
and  stands  pledged  to  sustain  it,  since  by  it  he  must  stand  or 
falL  And  since  the  motion  is  founded  on  the  correctness  of 
the  answer,  objections  of  every  kind  may  be  made  to  its 
BufBciency  upon  the  hearing  of  the  motion  to  dissolve.*  Hence 
it  follows  that  exceptions  to  the  answer  will  not,  per  se,  pre- 
vent the  dissolution  of  an  injunction,  but  the  court  will  look 
into  the  exceptions  upon  the  argument  of  the  motion  to 
dissolve,  and  will  give  them  the  weight  to  which  they  are 
entitled.'  And  since,  for  the  purposes  of  the  motion  to  dis- 
solve, such  allegations  of  the  bill  as  are  not  answered  are  taken 
as  true,  the  fact  that  exceptions  to  the  answer  for  insufiiciency 
have  not  been  disposed  of  affords  no  ground  of  objection  to  the 
dissolution.*  A  different  rule,  however,  prevailed  under  the 
English  practice,  and  if  after  filing  his  answer  defendant  neg- 
lected to  avail  himself  of  his  privilege  of  moving  to  dis- 


'  Miller  v,  Traphafi^n,  2  Halst  Ch. 

200. 

'Newton  Manafactoring  Go.  v. 
White,  47  Ga.  400.  See,  also,  Flor- 
ence «.  Paschal,  48  Ala.  458.  And 
see  88  to  snfficieDcy  of  notice  to  solici- 
tor of  motion  to  dissolve,  Hiller  9. 
Gotten,  54  Miss.  551. 

'Gattell  V.  Nelson,  3  Halsi.  Gh. 
122. 


^  Vaughn  r.  Johnson,  1  Stockt.  178. 

•  Gibson  v.  Tilton,  1  Bland,  852. 

•  Smith  V,  Thomas.  2  Dev.  &  Bat. 
Eq.  126;  Edney  9.  Motz,  5  Ired.  £q. 
23^;  Wyckoff  p.  Cochran,  3  Green  Gh. 
420;  Jones  p.  MagriU,  1  Bland,  177; 
Salmon  v,  Glagett,  3  Bland,  125; 
Bradford  v.  Peckham,  9  R.  I.  250. 

^  Baltimore  &  0.  R.  R.  v.  Wb<H»l- 
ing,  18  Grat.  40. 
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Bolve  until  exceptions  were  filed  to  his  answer,  he  was  not  al- 
lowed to  move  for  a  dissolution  until  his  exceptions  were  dis- 
posed of  by  the  court'  But  the  English  rule  has  never  been 
received  with  favor  in  this  country,  and  where  parts  of  the 
answer  are  responsive  to  the  bill  upon  matters  within  defend- 
ant's knowledge,  and  fully  deny  the  equity  upon  which  the 
injnnction  rests,  it  is  no  reason  for  retaining  the  injunction  that 
some  of  the  exceptions  to  the  answer  are  well  taken.* 

§  1603.  Upon  a  motion  to  dissolve,  on  the  coming  in  of 
the  answer,  complainant  will  not  usnally  be  allowed,  unless  a 
different  practice  prevails  by  statute,  to  file  additional  affida- 
vits, either  in  support  of  his  bill,  or  for  the  purpose  of  contra- 
dicting the  answer.*    Some  exceptions  to  the  rule  are,  however. 


>  Howes  V.  Howes,  1  Beav.  197; 
Williams  «.  Davis,  1  Sim.  &  Sta. 
262. 

•MitcheU  9.  MitcbeU,  5  C.  E. 
Green,  234. 

'Gentry  v,  Hamilton,  8  Ired.  Eq. 
876;  Howell  v.  Robb,  3  Halst.  Ch.  17; 
Eastbum  v.  Kirk,  1  Johns.  Ch.  444; 
Roberts  v,  Anderson,  2  Johns.  Ch. 
202;  Moredock  v,  Williams,  1  O^ert 
825.  Notwithstanding  the  decided 
weight  of  authority  in  support  of  the 
rule  as  laid  down  in  the  text,  it  has 
been  strongly  contended  by  Mr.  Jus- 
tice Story  that  the  admission  of  affi- 
davits upon  a  motion  to  dissolve 
should  be  left  entirely  to  the  discre- 
tion of  the  court.  In  Poor  v.  Carle- 
ton,  8  Sumner,  70,  that  learned  jurist 
observes  as  follows  :  "The  admis- 
sion of  the  affidavits,  whether  filed 
before  or  after  the  answer,  whether 
they  are  to  the  title  of  the  plaintiff 
or  to  the  acts  of  the  defendant,  al- 
though they  are  contradictory  to  the 
answer,  ought  to  rest  in  the  sound 
discretion  of  the  court,  according  to 
the  circumstances  of  each  particular 
case,  without  the  court*s  binding 
itself  by  any  fixed  and  unalterable 


rules,  as  to  the  exercise  of  that  dis- 
cretion.     *      *      The  truth  seems 
to  be,  that,  in  cases  of  this  sort,  the 
practice  has  been  shifting,  from  time 
to  time,  to  meet  the  new  exigeneiea 
of  society  and  the  pressure  of  pecQ- 
liar  circumstances;  and  the  court  has 
never  suffered  itself  to  be  entrapped 
by  its  own  rules,  so  as  to  interfere 
with   the   purposes   of  substantial 
justice.    The  practice  in  America 
has,  I  believe,  on  this  sut^ect,  be- 
come more  liberal  than  it  is  in  Eng- 
land;  and  if  it  were   necessary,  I 
should  not  hesitate  to  admit  affida- 
vits to  contradict  the  answer,  for  the 
purpose  of  continuing  or  even  of 
granting  a  special  injnnction,  where 
I  perceived  that  without  it  irrepar- 
able mischief  would  arise.    In  the 
present  case»  there  are  drenmstanoes 
which  might  free  me  from  the  neces- 
sity of  asserting  so  broad  a  doctrine. 
But  I  wish  rather  to  dispose  of  the 
case  upon  the  general  ground  that 
the  granting  and  dissolving  iigunc-. 
tions  in  cases  of  irreparable  mischief 
rest  in  the  sound  discretion  of  the 
court,  whether  applied  for  before  or 
after  answer;  and  that  affidavits  may 
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recognized  by  the  authorities)  and  where  the  effect  of  a  disso- 
lution wonld  be  that  the  parties  would  not  remain  in  statu  quo 
TipK>ii  the  final  hearing,  and  where,  as  in  cases  of  waste  or  nai- 
sanoe,  serious  and  irreparable  mischief  would  ensue  from  the 
del&Y,  the  strictness  of  the  rule  may  be  relaxed.'  But  in  cases 
of  injunctions  relating  to  partnership  matters,  as  where  one 
member  of  a  firm  is  restrained  from  using  the  co-partnership 
name,  or  doing  any  act  relating  to  the  business  of  the  firm^ 
eonaplainant  will  not  be  allowed,  on  a  motion  to  dissolve,  to 
read  ex  parte  affidavits  to  contradict  the  answer.'    And  upon 


after  answer  be  read  by  the  plaintiff 
to  BQpport  the  ii^onction,  as  well  as 
by  the  defendant  to  repel  it,  althongh 
the  answer  contradicts  the  substan- 
tial facts  of  the  bill,  and  the  affida* 
vits  of  the  plaintiff  are  in  contradic- 
tion of  the  answer.** 

'  DaTis's  Ex*r8  9.  Fnlton,  1  Orert 
121;  Moredock  r.  Williams,  1  Overt 
825;  Barnard  v.  Dayis,  54  Ala.  565. 

'  Eastbum  «.  Kirk,  1  Johns.  Ch. 
444.  And  see  Roberts  «.  Anderson, 
2  Johns.  Ch.  202.  But  see,  contra, 
:Na7lor  9.  Wellington,  8  Sim.  896. 
*'The  general  rule/*  says  Kent, 
Chancellor,  in  Eastbnm  v,  Eirk,  '*i8 
against  the  admission  of  affidavits 
in  these  cases*  and  the  instances  in 
which  they  have  been  admitted  are 
special,  and  exceptions  to  the  gen* 
eral  rule.  Lord  Kenyon,  when  Mas- 
ter of  the  Roils,  appears  to  have 
doubted  the  correctness  of  the  prac- 
tice in  any  case.  They  have  been 
admitted  in  cases  of  waste,  and  in 
eases  analogous,  resting  on  the  same 
principle,  and  where  irreparable  mis- 
chief might  ensue;  and  I  am  aware 
that  partnership  cases  have  been 
brought  within  this  rule.  In  one  of 
the  cases  dted  (2  Bro.  89),  the  affi- 
davits sought  to  be  read  against  the 
answer  were  the  original  affidavits 


on  which  the  iigunction  to  stay  waste 
had  been  founded,  and  which  the 
defendant  must  have  had  an  oppor- 
tunity to  have  seen  before  his  an- 
swer*. In  this  case,  the  iigunction 
was  granted  upon  the  filing  of  the 
bill,  and  the  answer  meets  the 
charges;  but  if  these  affidavits  are  to 
be  admitted,  the  defendant,  on  whom 
they  must  operate  as  a  surprise,  can 
have  no  opportunity  to  meet  them; 
for  it  is  well  understood,  in  all  thd 
cases,  that  affidavits  can  not  be  ad- 
mitted in  support  of  the  answer  in 
this  stage  of  the  cause;  and  the  de- 
fendant might  be  condemned,  upon 
the  strength  of  these  affidavits,  to  a 
suspension  of  the  exercise  of  his 
rights  as  a  partner,  until  the  hear- 
ing, without  any  opportunity  or 
means  of  vindicating  himself.  This 
case  does  not  strike  me  as  very  anal- 
ogous to  the  case  of  waste.  The  in- 
junction, here,  is  not  to  restrain  the 
defendant  from  committing  waste, 
or  doing  a  positivti  wrong,  but  from 
the  exercise  of  all  his  rights  as  part- 
ner, from  the  apprehension  that  he 
may  abuse  them.  The  allegation 
of  previous  abuse  is  made,  on  one 
side,  by  the  bill,  and  denied  on  the 
other,  by  the  answer;  and  if  the  an- 
swer be  full,  and  a  denial  of  all  equi- 
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8liowing  cause  against  the  dissolution  it  is  not  competent  for 
plaintiff  to  introduce  affidavits  as  to  matters  alleged  in  his  bill 
of  which  defendant  by  his  answer  avers  his  ignorance/  So, 
where  the  answer  clearly  and  explicitly  denies  plaintiff's  title, 
which  is  the  foundation  of  the  relief  prayed,  ex  parte  sS&da>vit3 
should  not  be  received  to  contradict  such  denials.* 

§  1604.  The  general  rule  is  well  established,  that  a  motion 
to  dissolve  an  injunction  should  be  based  upon  defendant's 
answer,  and  that  affidavits  will  not  be  allowed  to  take  the  place 
of  the  answer  for  the  purposes  of  the  motion.*  Nor  is  it 
proper  to  introduce  affidavits  in  support  of  the  answer,  on  a 
motion  to  dissolve,  where  the  same  motion  has  been  denied  on 
tlie  answer  itBel£  If  the  answer  in  such  case  be  deemed  in- 
sufficient, the  dissolution  will  be  refused  and  the  injunction 
will  stand  until  the  trial.*  The  rule  as  here  laid  down,  how- 
ever, is  to  be  understood  as  excluding  only  expa/rte  affidavits, 
and  it  is  held  that  depositions  taken  upon  due  notice,  after  an 
injunction  has  been  sustained  and  the  cause  continued,  may  be 
read  on  a  motion  to  dissolve  made  by  defendant  on  an  amended 
answer.*    And  for  the  purposes  of  a  motion  to  dissolve,  which 


ty,  and  of  every  gravamen  in  the 
bill,  it  mast,  upon  the  present  mo- 
tion, be  taken  for  true.  If  the  in- 
junction L«i  dissolved,  the  defendant 
may,  undoubtedly,  abuse  his  rights 
as  a  partner  to  the  iiguiT  <>f  ^^  <^^ 
partners;  but  the  case  does  not  seem 
to  contemplate  the  occurrence  of 
mischief  which  the  law  would  deem 
irreparable,  and  future  abuse  may  be 
the  ground  for  further  application. 
In  the  case  from  9  Vesey  (Berkeley 
9.  Brymer,  9  Yes.  855),  the  Chancel- 
lor refused  afiBdavits  to  support  an 
ipjnnction  to  restrain  the  negotiation 
of  a  bill.  To  admit  the  affidavits  in 
this  case  would  be  to  authorize  their 
admission  in  every  other  case,  and 
would  go  to  destroy  the  general  rule. 
The  motion  for  their  admission  must 
be  denied.'* 


>  Castellain  r.  Blumenthal*  12  Sim. 
47. 

'  Barnard  9.  Davis,  54  Ala.  565. 
Under  the  code  of  procedure  in  Cal- 
ifornia, if  defendant  bases  hia  mo- 
tion to  dissolve  upon  the  papers  on 
which  the  injunction  was  granted, 
plaintiff  is  not  allowed  to  make  far- 
ther showing  by  affidavits  in  support 
of  his  case.  But  if  defendant  makes 
a  counter  showing  by  affidavits, 
either  with  or  without  answer,  plain- 
tiff is  permitted  to  introduce  affida- 
vits in  rebuttal.  Falkinburg  o.  Lucy, 
85  Cal.  52.  See,  also,  Delger  p. 
Johnson,  44  Cal.  182. 

•  Sacket  p.  Hill,  2  Mich.  182. 

^  Hoffman  9.  Livingston,  1  Johns 
Ch.  211. 

•Leroy  v,  Dickerson,  1  Carolinf 
Law  Repository,  110. 
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ie  based  upon  the  bill,  answer  and  affidavits,  the  answer  may 
be  considered  as  an  affidavit* 

§  1605.    A  distinction  as  to  the  practice  upon  motions  to 

dissolve  has  been  taken  between  what  are  called  common  or 

orditiary  injunctions,  such  as  those  to  judgments  at  law,  and 

special  injunctions  for  the  prevention  of  irreparable  mischief, 

as  in  cases  of  waste.    The  distinction  is  based  upon  the  fact 

that,  in  cases  of  the  latter  description,  the  injunction  is  not,  as 

in  the  former,  in  aid  of  or  secondary  to  another  equity,  but  is 

the  very  point  in  the  case  and  the  ultimate  and  only  relief 

eonght.     It  is  accordingly  held,  in  cases  of  special  injunctions 

for  the  prevention  of  irreparable  injuries,  that,  on  a  motion  to 

dissolve,  the  bill  may  be  read  in  contradiction  to  the  answer, 

and  if  the  equity  appears  in  doubt,  the  motion  will  be  refused 

and  the  injunction  will  be  continued  to  the  hearing." 

§  1606.  The  same  distinction  has  been  recognized  in  the 
case  of  an  injunction  to  restrain  the  infringement  of  a  patent. 
Snch  an  injunction  is  regarded  as  special  in  its  nature,  being 
granted  upon  notice  to  the  opposite  party  and  affidavits,  and 
differing  in  this  respect  from  the  common  injunction,  which 
issues  as  a  matter  of  course  upon  cause  shown,  and  is  usually 
dissolved  as  of  course  upon  the  coming  in  of  the  answer  deny. 
ing  the  equity  of  the  bill.  In  patent  cases,  therefore,  it  is  held 
that,  on  motion  to  dissolve,  the  presumptions  arising  from  the 
answer  may  be  disproved  by  evidence  on  the  part  of  com- 
plainant,  and  that  counter  testimony  is  then  admissible  to 
sustain  the  answer.' 

§  1607.  While  new  matter  contained  in  the  answer,  which 
is  not  responsive  to  any  allegations  of  the  bill,  will  not,  as  a 
rule,  be  considered  upon  the  hearing  of  a  motion  to  dissolve/ 


» Bradford  v.  Peckhara,  9  R.  1. 250. 

•  Purnell  ©.  Daniel,  8  Ired.  Eq.  9; 
Trov  V.  Nonnent,  2  Jones  Eq.  318. 
Llcyyd  v.  Heath,  Basb.  Eq.  39.  And 
it  has  even  been  held  in  cases  of 
special  injunctions  for  the  preven- 
tion of  irreparable  injury,  that  the 
denial  in  the  answer  of  complainant^s 
equity  will  not  suffice  to  wan-ant  a 


dissolution.  Peterson  v,  Matthis,  8 
Jones  Eq.  31.  But  the  doctrine  is 
hardly  sustained  by  the  weif^ht  of 
authority. 

•  Woodworth  v,  Rogers,  3  Woodb. 
&  M.  135;  Brooks  p.  Bickneli,  3 
McLean,  250. 

*Wooten  r.  Smith,  27  Geo.  21  fi 
And  see  Lawrence  v.  Philpot,  lb.  585. 
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jet)  if  defendant  reliee  upon  ench  new  matter  in  support  of  his 
motion,  complainant  may  be  allowed  to  introduce  affidavits  for 
the  purpose  of  contradicting  it/    So  an  affidavit  showing  th&t 
the  injunction  wa^  irregularly  issued,  and  that  the  officer  al- 
lowing it  was  misled  or  deceived  as  to  the  facts  in  the  case,  and. 
thereby  granted  the  injunction  contrary  to  law,  is  admissible 
on  the  hearing  of  a  motion  to  dissolve.'    And  in  some  states 
the  question  of  the  admissibility  of  affidavits  upon  the  motion 
to  dissolve  depends  upon  whether  they  were  filed  before  or 
after  the  coming  in  of  the  answer.     Thus,  it  has  been  held 
that  affidavits  filed  by  complainant  beforcf  answer  may  be  read 
on  the  motion,  but  if  filed  after  answer  they  can  not  be  read.* 
The  practice,  however,  upon  this  subject  is  so  dependent  upon 
the  rules  of  practice  and  the  statu  es  of  different  states,  that 
no  general  rule  can  be  devised  susceptible  of  universal  appli- 
cation. 

§  1608.  The  objection  that  the  security  in  the  injunction 
bond  was  not  approved  by  the  court  will  not  avail  upon  the 
final  hearing,  and  can  only  be  urged  upon  the  motion  to  dis- 
solve, since  the  only  question  upon  the  hearing  is  whether 
complainant  is  entitled  to  the  relief  prayed,  and  the  question 
of  whether  the  temporary  injunction  was  properly  or  improp- 
erly awarded  can  not  then  be  considered.* 

§  1609.  Although  legal  proceedings  usually  abate  by  the 
death  of  a  party  to  the  action,  yet  an  injunction,  being  in  the 
nature  of  a  judgment  of  the  court,  continues  in  force  until  dis- 
solved by  the  court  itself.  And  the  proper  practice  upon  the 
death  of  a  complainant,  after  obtaining  an  injunction  and  be- 
fore a  hearing,  is  to  apply  to  the  court  for  a  rule  upon  the 
administrator,  or  other  representative  of  the  deceased,  to 
revive  the  action,  or  in  default  thereof  that  the  injunction  will 
be  dissolved.*    It  follows,  therefore,  that  upon   tiie  death  of 

>  Merwin  v.  Smith,  1  Green  Oh.  «  Boston  v.  Nichols,  47  III.  353. 

182.  *  Hawley  «.  Bennett,  4  Faige,  163; 

*  Carroll  v.  Farmers  Bank,  Har-  Griffith  v,  Bronaugh,  1  Bland,  547; 
ring.  Mich.  197.  Walsh  v,  Smyth.  3  Bland,  9;  Carter 

*  Einsler  v.   Clarke,  2  Hill    £q.  «.  Washington,  1  Hen.  &  M.  203; 
617.  Jackson  v,  Arnold,  4  Rand.  195. 
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complainant  before  the  hearing,  defendant  is  not  entitled  to  an 
immediate  dissolution  upon  the  coming  in  of  his  answer,  no 
administration  having  yet  been  had  upon  complainant's  estate, 
and  he  being  unrepresented  in  the  cause.*  And  in  no  event 
does  the  abatement  of  an  injunction  suit  by  the  death  of  the 
complainant  operate,  persej  as  a  dissolution  of  the  injunction, 
but  an  order  of  the  court  is  required  for  that  purpose." 

§  1610.  A  similar  practice  prevails  in  case  of  the  death  of 
a  defendant  against  whom  an  injunction  has  been  obtained, 
and  the  coart  will  grant  a  rule  on  complainant  that  the  injunc- 
tion shall  stand  dissolved  unless  renewed  against  the  represent- 
atives of  the  deceased  within  a  given  period.*  The  rule,  how- 
ever, does  not  apply  to  the  case  of  merely  formal  or  nominal 
parties  to  the  proceedings,  and  upon  their  death  the  cause  may 
proceed  without  making  their  representatives  parties  to  the 
record.*  And  where  defendant's  answer  is  made  and  properly 
sworn  to  by  him,  but  he  dies  before  filing  it,  the  answer  may 
nevertheless  be  used  on  the  hearing  of  a  motion  to  dissolve  the 
injunction.* 

§  1011.  Questions  concerning  the  continuance  of  motions 
for  dissolution  may  be  regarded  as  subject  to  the  exercise  of  a 
sound  legal  discretion.  But  since  courts  of  equity  are  regarded 
as  being  always  open  for  the  granting  of  preliminary  injunc- 
tions, or  to  reinstate  them  after  being  improperly  dissolved,  an 
application  to  continue  a  motion  for  a  dissolution  will  not  be 
received  with  favor,  and  the  continuance  will  only  be  granted 
upon  a  showing  of  the  very  gravest  necessity.* 

§  1612.  Although  complainant  may  have  waived  defend- 
ant's answer  under  oath,  yet  if  defendant,  notwithstanding 
such  waiver,  files  a  sworn  answer,  denying  the  equities  of  the 


>  Hill  V.  Jones,  1  Mnrph.  211. 

'  Collier  v.  Bank  of  Newbem,  1 
Dey.  &  Bat.  £q.  828. 

»  Whiter.  Fitzhugh,  1  Hen.  &.  M. 
1.  And  see  Hawley  r.  Bennett,  4 
Paige,  163;  Cnmmins  v,  Cummings, 
4  HalBt.  Ch.  173. 


*  Dennis  v.  Green,  8  Geo.  197. 
•Id. 

*  Radford's  Ex*rs  v,  Innes*  Exec- 
utrix,  1  Hen.  &  M.  8;  Horn  v.  Perry, 
11  West  Va.  694;  Pithole  P.  C.  Co. 
V.  Rittenhouse,  12  West  Va.  813. 
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bill,  the  injunction  will  be  dissolved.*  And  it  may  be  said 
generally,  that  the  answer  of  defendant  is  entitled  to  the  same 
credit  as  complainant's  bill,  so  that  the  fact  of  the  bill  bein^ 
sworn  by  several  complainants,  and  the  answer  by  only  one  of 
the  defendants,  constitutes  no  valid  objection  to  the  answer.* 

§  1613.  An  objection  to  the  injunction  bill  on  the  ground 
of  multifariousness,  is  held  to  be  premature  if  taken  on  tlie 
motion  to  dissolve,  and  although  such  objection  may  be  well 
founded,  it  is  entitled  to  no  weight  upon  the  hearing  of  the 
motion.*  An  objection,  however,  for  improper  joinder  of 
parties,  although  properly  made  in  the  first  stages  of  the  cause 
by  demurrer  and  before  answer,  may  be  received  even  upon 
the  motion  to  dissolve,  and  if  the  objection  is  one  which  the 
defendant  has  a  right  to  take,  the  court  is  then  bound  to  en- 
tertain it,  and  if  it  be  valid,  to  dissolve  the  injunction.* 

§  1614.  A  defect  in  the  verification  of  the  bill  can  not  be 
supplied  upon  the  hearing  of  a  motion  to  dissolve  the  injunc- 
tion, since  the  granting  of  an  injunction  upon  a  bill  thuB 
defective  is  not  merely  an  irregularity,  but  an  error  to  which 
the  doctrine  of  waiver  does  not  apply.*  But  if  an  injunction 
bill  has  been  properly  sworn,  the  fact  that  the  officer  admin- 
istering the  oath  has  neglected  to  sign  the  jurat,  does  not  con- 
stitute sufficient  ground  for  dissolution.'  And  objections  to  the 
form  and  contents  of  an  affidavit  used  in  support  of  an  answer 
npon  motion  to  dissolve,  should  be  made  in  the  court  below,  and 
will  not  be  considered  upon  appeal  to  an  appellate  tribunal.* 

§  1615.  We  have  already  seen  tliat  an  injunction  is  to  l>fe  im- 
plicitly obeyed  until  properly  discharged,  however  irregular 
or  erroneous  the  proceedings  may  have  been  in  the  first  instance, 
and  even  though  no  sufficient  ground  existed  for  issuing  the 
writ.*  A  distinction,  however,  is  taken  in  the  mode  of  procedure 

>  Manchester  v.  Dey.  6  Paigre,  295.  Bio.  Turn.  &  R.  297. 
See,  also,  Lockhart  v.  City  of  Troy,         *  Perkins  o.  Collins,  2  Green  Ch. 

48  Ala.  579.  482. 

'Id.  *Capner  v,    Flemington    Mining 

»  Shirely  v.  Long,  6  Rand.  764.  Co.  2  Green  Ch.  467. 

*  Hudson   V.  Maddiaon,  12    Sim.  '  Prout  v.  Lomer,  79  111.  331. 

416.   See,  also,  Jones  v,  Garcia  del         *See  §    1416  ante. 
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in  obtaining  the  dissolution  of  injunctions  irreglarly  issued, 
and  those  which  are  properly  obtained.  And  while  the  usual 
practice  in  obtaining  the  dissolution  of  injunctions  regularly 
issued  is  by  a  motion  to  dissolve,  yet  if  the  order  for  the  injunc- 
tion is  irregular  in  the  first  instance,  the  proper  practice  is  to 
move  for  the  discharge  of  the  order,  and  not  for  the  dissolution 
of  the  injunction,  since  a  motion  to  dissolve  operates  as  a  waiver 
of  the  irregularity.*  And  an  order  for  an  injunction  irregularly 
obtained  will  not  be  sustained  upon  the  merits  of  the  case  as 
disclosed  on  an  application  to  discharge  for  irregularity.'  But 
the  irregularity  in  obtaining  the  injunction  may  be  waived  by 
the  subsequent  conduct  of  defendant,  if  such  conduct  amounts 
to  a  recognition  and  affirmance  of  the  mandate  of  the  court' 
Upon  the  overruling  of  a  motion  to  dissolve,  defendants, 
having  filed  their  answer  to  the  bill,  can  not  assign  the  over- 
ruling of  the  motion  as  error.  8nch  motion  is  regarded  as 
in  the  nature  of  a  demurrer  to  the  bill,  and  the  answer  being 
in  the  nature  of  a  plea,  defendants  by  answering  waive  the 
previous  demurrer,  and  can  not  afterwards  take  advantage 
thereof.* 

§  1616.  It  was  the  practice  of  the  English  court  of  chan- 
cery not  to  grant  a  motion  to  dissolve  absolutely  in  the  first 
instance,  but  to  first  grant  a  rule  nisi/  and  when  the  rule  nisi 
liad  been  omitted  the  conrt  would  refuse  to  grant  a  motion  to 
dissolve  absolutely.'  If  defendant  had  pleaded  to  the  bill  in- 
stead of  answering,  it  was  regarded  as  improper  to  grant  an 
order  nisi  upon  the  bill  for  a  dissolution.'  But  where  plain- 
tiff had  obtained  an  injunction  until  answer  or  further  order, 
and  defendant  had  interposed  a  plea  to  the  entire  bill,  which 
plea  was  allowed  on  argument,  it  was  held  that  defendant  was 
entitled  to  a  dissolution.^ 

§  1617.  One  who  is  not  a  party  to  the  suit,  but  whose 
rights  are  affected  by  the  injunction,  may  come  in  by  petition 

1  Vipan  p.  Murilock,  2  Meriv.  476;  20. 
Angler  p.  May,  3  W.  B.  330.  *  Craiff  p.  The  People,  47  111.  487. 

*  Brooks  r.  PnrtoD,  4  Beav.  494.  '  Baincock  p.  Young,  16  Sim.  566. 

»  Vipan  p.  Mortlock.  2  Meriv.  476.         •  Wroe  p.  Clayton,  10  Sim.  185. 
See  TrsTers  p.  Stafford,  2  Yes.  Sen.         ^Philips  p.  Langhorn,  Dick.  148. 
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and  have  the  injanotion  oonstmedor  bo  modified  as  to  preclade 
all  risk,  of  violating  it  by  pursuing  rights  acquired  previous  to 
its  being  granted.' 

§  1618.  It  is  held  that  when  an  injunction  cause  is  submitted 
for  final  hearing  upon  bill,  answer  and  depositionsi  as  well  as 
upon  a  motion  to  dissolve  the  interlocutory  injunction,  without 
objection  by  plaintiff,  it  is  not  error  to  dismiss  the  bill  as  well 
as  to  dissolve  the  injunction,  if  the  record  warrants  such  pro- 
ceedings, even  though  the  cause  had  not  been  formally  set  for 
hearing.* 

*  Speak  9.  Bantomt  2  Tenn.  Chi  *Alford«.Moore*s  Adrn'r^lSWest 
210.  Ya,  597. 
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I.    Of  thb  Bond. 

9  1619.    Object  of  ihe  bond. 

1620.  Effect  of  statates;  discretion  of  oonrt. 

1621.  Order  ineffectual  till  bond  given;  when  bond  operative;  extendi  to 

all  defendants. 

1622.  Insofficiency  or  irregnlarity  of  bond. 

1623.  Judgment  epjoined;  sale  of  specific  article. 

1624.  Consideration  for  bond;  how  far  merits  examined  in  action  on* 

1625.  Second  injunction  against  same  judgment. 

1626.  Additional  security;  new  bond. 

1627.  Bond  "  on  the  usual  terms  **;  obligors  estopped. 

1628.  Statutes  construed. 

1629.  Bond  given  in  confederate  states  during  rebellion. 

1680.  Failure  to  specify  particular  sum. 

1681.  Delivery  of  bond  for  prosecution. 

1682.  Enforcement  of  bond  in  equity. 

1633.  Validity  not  considered  on  appeal  by  principal. 

1634.  Approval;  name  of  surety;  tarustee  as  obligor. 

§  1619.  The  plaintiff  in  an  injunction  suit  is  nsnallj 
required,  as  a  condition  precedent  to  obtaining  an  interlocu- 
tory injunction,  to  file  a  bond,  with  sufficient  sureties,  con- 
ditioned for  the  payment  to  defendant  of  all  costs  and  damages 

that  may  accrue  to  him  in  the  event  of  the  injunction  being 

(1027) 
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improperly  issued.  These  bonds,  being  reflated  by  statute, 
differ  in  the  different  states,  their  general  purpose  and  object, 
however,  being  everywhere  the  same,  viz.,  to  protect  defendant 
from  any  wrongful  interference  with  his  rights,  and  to  reim- 
burse him  for  all  damages  and  costs  incurred  by  reason  of  an 
injunction  improperly  issued. 

§  1620.    Where  a  statute  requires  the  giving  of  a  bond  as  a 
condition  precedent  to  the  granting  of  an  injunction,  the  court 
is  not  at  liberty  to  disregard  such  statute  ;  and  it  is  error,  in 
such  case,  to  grant  the  injunction  without  the  required  bond.* 
But  the  bond  must  be  construed  and  governed  by  the  statute 
in  force  at  the  time  of  its  execution,  and  a  statute  then  en- 
acted^ but  which  does  not  take  effect  until  after  such  execution, 
can  not  have  a  retroactive  ^operation  so  as  to  affect  a  bond  given 
prior  thereto,  since  the  question  is  one  which  goes  to  the  con- 
tract itself  and  not  merely  to  the  remedy  thereon.*     But  in 
the  absence  of  any  statute  prescribing  the  conditions  of  tlie 
bond,  it  rests  in  the  discretion  of  the  court  to  fix  the  terms 
upon  which  the  relief  may   be  granted,  and  where  plaintiff 
gives  such  bond  as  is  required  by  the  court,  and  fails  to  pros- 
ecute his  suit  successfully,  he  is  liable  for  all  damages  sustained 
by  reason  of  the  injunction.*    And  it  has  been  held  that  where 
plaintiff's  right  is  clear  and  the  infraction   of  that  right  is 
satisfactorily  established,  no  security  need  be  required  to  pro- 
tect defendant  against  such  damages  as  may  be  incurred  by 
reason  of  the  injunction.* 

§  1621.  An  order  for  an  injunction  is  considered  ineffectual 
until  the  required  bond  is  executed,  and  it  has  even  been  held 
that  the  order  need  not  be  regarded  until  the  security  is  given.* 
But  while  the  injunction  is  not  usually  allowed  to  take  effect 
until  the  bond  is  given,  yet  if  by  inadvertence  it  is  made  to 
take  effect  before,  it  will  not  be  reversed  upon  that  ground.* 

>  Miller  v,  Parker,  73  N.  C.  58.  v.  Shephard.  33  Tex.  687. 

•  Mix  V,  Vail.  86  ni.  40.  *  Dodd  r.  Flavell.  2  C.  E.  Green, 

'Newell  «.    Partee,  10    Hamph.  255. 
325.    See  as  to  bond   required  in  '  Pell  v.  Lander,  8  B.  Mon.  554. 
Texas  upon  an   iivj unction  restrain-  *  Chesapeake  &  0.  R.  Co.  v.  Pal- 
ing the  collection  of  money,  Foste  ton,  5  West  Ya.  234. 
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The  bond  becomes  operative  and  tbe  obligation  thereunder  at- 
taches £roin  the  time  of  filing  it  with  the  proper  officer  of  the 
court'  And  the  protection  afforded  by  the  bond  extends  to 
all  defendants  in  the  injunction  suit,  regardless  of  whether  they 
were  served  with  process,  provided  they  conform  to  the  require- 
ments of  the  injunction." 

§  1622;  Insufficiency  of  the  bond  does  not  of  itself  consti- 
tute ground  for  a  dissolution  of  the  injunction  in  the  first 
instance,  but  a  reasonable  time  should  be  allowed  for  filing  a 
new  bond,  the  injunction  meanwhile  continuing  in  force.' 
Indeed,  a  motion  to  dissolve,  based  upon  the  inadequacy  of  the 
bond,  would  seem  to  be  not  well  founded,  when  there  is  no 
suggestion  that  complainant  is  insolvent  and  unable  to  respond 
individually  in  damages,  since  it  is  always  competent  for  the 
court  to  require  additional  security.*  And  where  the  writ  is 
properly  granted  in  other  respects,  it  will  not  be  reversed  be- 
cause the  bond  is  for  an  insufficient  sum,  if  the  defendant  is  not 
injured  thereby.*  So  when  the  court  believes  there  is  sufficient 
ground  for  retaining  the  injunction,  and  overrules  a  motion  to 
dissolve,  it  is  not  error  to  permit  additional  security  to  be 
given.*  Nor  is  the  bond  vitiated  by  the  insertion  of  con- 
ditions which,  although  not  required  by  law,  are  nevertheless 
not  contrary  to  law,  such  conditions  being  regarded  merely  as 
surplusage.^  So,  although  the  condition  of  the  bond  is  less  ex- 
tensive than  as  required  by  the  statute,  yet  if  it  contains  a 
material  part  of  the  conditions  required  it  will  be  held  obliga- 
tory to  the  extent  of  such  conditions.* 

§  1623.  Where  the  bond  is  conditioned  for  the  payment  of 
the  judgment  enjoined,  the  obligors  will  be  held  liable  at  law 

I  Lothrop  V,  Sonth worth,  5  Mich.  *  Drakes.  Phillips,  40  III.  388. 

436.  •  Woolfolk  f>,  Woolfolk,  22  La.  An. 

*  Camberland  Co.  «.  Hoffman  Co.      206. 

39  Barh.  16.  *  Johnson  v.  Yaufirhan,  9  B.  Mon. 

'  Beauchamp  «.  Supervisors,  45  111.  217;  Holliday^s  Ex'rs  v,  Myers,  11 

274;  Gamble  9.  Campbell,  6  Fla.  847;  West  Va.  276. 

Chesapeake  &  0.  R.  Co.  v.  Patton,  5  *  HoUiday*s  Ex*is    r.   Myers,  11 

West  Va.  284.  West  Va,  276. 

*  Crawford  v.  Paine,  19  Iowa,  172. 
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for  this  amonnt,  alUioagh  complainant  may  have  been  so  far 
justified  in  resorting  to  eqaity  as  to  preclude  a  decree  against 
him  for  damages  upon  dissolving  the  injunction/  But  where 
the  purpose  of  the  injunction  is  merely  to  restrain  the  sale  of 
a  specific  article  of  property  under  execution,  a  bond  given  by 
one  not  a  party  to  the  judgment  is  considered  in  equity  only 
as  a  security  to  the  obligee  for  such  injury  as  may  actually 
accrue,  and  not  for  the  whole  amount  of  the  debt,  even  though 
it  be  so  conditioned.' 

§  1624.  The  suspension  and  delay  occasioned  by  an  injunc- 
tion are  considered  as  a  sufficient  consideration,  prima  faciei 
for  the  bond.*  And  in  an  action  upon  the  bond,  the  court  will 
not  examine  the  grounds  on  which  the  injunction  was  awarded, 
and  will  not  inquire  whether  the  writ  was  properly  or  im- 
properly issued.^  So  in  assessing  damages  upon  the  dissolution 
of  an  injunction  restraining  legal  proceedings  for  the  collection 
of  a  demand,  where  the  person  injured  only  seeks  to  recover 
his  expenses  in  procuring  the  dissolution,  it  is  not  proper  to  go 
into  evidence  upon  the  merits  of  the  proceeding  which  was  re- 
strained.* But  in  an  action  upon  an  injunction  bond  the  obli- 
gors have  been  allowed  to  put  in  evidence  the  record  of  the 
action  in  which  the  bond  was  given,  for  the  purpose  of  showing 
that  the  injunction  was  not  dissolved  upon  the  merits,  but  be- 
cause of  the  pendency  of  another  action  in  the  same  court  be- 
tween the  same  parties  concerning  the  same  subject  matter, 
and  because  the  court  was  of  opinion  that  the  relief  should  have 
been  sought  in  the  original  action,  and  not  in  an  independent 
suit.* 

§  1625.  In  an  action  upon  a  bond  given  to  enjoin  the  en- 
forcement of  a  judgment,  the  injunction  having  been  dissolved 
and  the  bill  dismissed,  it  constitutes  no  defense  to  the  action 

1  Hant  9.  Scobie,  6  B.  Mon.  469.  *  Stewart  v.  Miller,  1  Mont.  301. 

*  Hanley  17.  Wallace,  3  B.  Mod.  184.      As  to  the  rigrht  of  the  obligors  in  an 
'  Mahan  v.  Tydings,   10  B.  Mon.      injunction  bond  to  show  in  a  sbit 

851.  upon  the  bond  that  the  iojnnction 

*  Dowling  V.  Polack,  18  Cal.  625.        was  not  in  fact  obtained,  notwith- 

*  Andrews  v,  Glenville  Woolen  Go.      standing  the  recital  in  the  bond,  see 
50  N.  Y.  282.  Adams  v.  Olive,  57  Ala.  249. 


1 


CHAP.  XXXIL]  bond  AND   DAMAGES.  1031 

that,  after  the  dissolution  of  the  former  injunction,  the  judg- 
ment was  again  enjoined,  and  that  the  last  action  is  still  pend- 
ing and  undetermined;  and  a  special  plea  of  the  pendency  of 
another  injunction  against  the  same  jadgment  is,  therefore,  no 
defense  to  the  action  upon  the  bond.'  But  in  such  case  it  is 
r^arded  as  inequitable  to  permit  the  enforcement  of  the  judg- 
ment upon  the  bond,  although  there  was  no  legal  defense  to 
the  action,  and  the  judgment  may,  therefore,  be  enjoined.' 

§  1626.  In  continuing  an  injunction,  a  court  of  equity  may 
require  additional  security,  or  a  bond  with  new  and  enlarged 
conditions.  And  it  may  order  the  new  bond  to  be  given  in 
place  of  the  old  and  as  a  substitute  for  it,  and  the  old  bond 
may  thereby  be  discharged  without  the  consent  of  the  obligee.' 
But  if  the  order  of  the  court  be  not  substantially  complied  with, 
as  where  by  mistake  of  the  clerk  the  new  bond  is  conditioned 
merely  for  the  payment  of  the  costs,  the  former  bond  is  not 
discharged.*  And  if  the  bond  originally  given  be  insufficient  in 
amount  it  is  proper  to  permit  plaintiff  to  give  a  new  bond  be- 
fore proceeding  with  the  cause,  although  it  is  error  to  per- 
petuate the  injunction  upon  condition  of  plaintiff  executing  an- 
other bond  within  a  specified  time.' 

§  1627.  "When  an  injunction  is  granted  against  a  judgment 
at  law,  the  order  of  court  directing  that  it  be  allowed  "on  the 
usual  terms,"  it  is  to  be  regarded  as  granted  upon  the  terms  of 
giving  a  bond  conditioned  as  prescribed  by  law.  And  the 
obligors  in  such  bond,  in  an  action  brought  thereon,  are 
estopped  from  denying  that  the  penalty  of  the  bond  conformed 
to  the  direction  of  the  judge  who  awarded  the  injunction.' 

§  1628.  Under  a  statute  providing  that  no  injunction  shall 
issue  to  stay  "  proceedings  at  law  in  a  personal  action  after  ver- 
dict or  judgment,"  it  is  held  that  a  suit  at  law  instituted  in 
another  state,  upon  a  judgment  originally  obtained  in  the 
former  state,  is  not  within  the  prohibition  of  the  statute,  and 

may  be  enjoined  without  the  statutory  bond  ;  but  the  injunction 

» 

*  Weaver  v,  Poyer,  73  111.  489.  209. 

*  Weaver  v.  Poyer,  79  111.  417.  » Dowries  f>,  Monroe,  42  Tex.  307. 
'Kent  V,  Bierce,  6  Ohio,  336.  *Harman  v,  Howe,  27  Grat.  676. 

*  Kent  V.  Bierce,  7  Ohio,  2nd  part. 
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ing  to  this  class  of  sureties  whidi  are  deserving  of  especial 
notice.  And,  in  the  first  place,  it  is  to  be  observed  that  the 
undertaking  of  a  surety  in  an  injunction  bond  is  <me  which  is 
strictly  construed,  and  his  liability  will  not  be  extended  by 
construction  beyond  the  terms  of  the  instrument*  Where, 
therefore,  the  bond  is  giv^n  to  two  defendants  who  are  enjoined, 
and  is  conditioned  to  pay  them  all  such  costs  and  damages  as 
shall  be  awarded  if  the  injunction  is  dissolved,  there  can  be 
no  recovery  against  the  surety  upon  a  dissolution  of  the  in- 
junction against  one  of  the  defendants  only,  it  being  still 
retained  as  to  the  other.' 

§  1636.  In  conformity  with  this  tendency  toward  a  strict 
construction  of  the  undertaking  of  sureties  upon  this  class  of 
obligations,  it  is  held  when  the  bond  is  conditioned  that  the 
sureties  shall  be  liable  for  such  damages  as  may  be  sustained 
by  reason  of  the  injunction,  if  the  court  shall  finally  decide 
that  plaintiff  is  not  entitled  thereto,  that  this  liability  will  not 
be  extended  beyond  a  final  decree  in  the  lower  court  perpetuat- 
ing the  injunction,  and  will  not  warrant  a  recovery  for  costs 
and  attorney  fees  accruing  after  that  time.*  So  when  the  in- 
junction is  dissolved  upon  the  hearing  and  judgment  is  given 
in  favor  of  defendants,  and  plaintiff  then  appeals,  the  sureties 
upon  the  injunction  bond  are  not  liable  for  damages  sustained 
in  consequence  of  such  appeal.  And  this  is  time  even  though, 
after  the  appeal  is  prayed,  the  court  below  orders  the  injunc- 
tion to  be  continued  until  the  decision  of  the  appellate  court, 
since  such  order  is  regarded  as  a  new  injunction,  and  the 
sureties  are  not  liable  for  damages  thereafter  occurring  ;  they 
can  not,  therefore,  be  held  liable  for  counsel  fees  paid  for  arguing 
the  case  in  the  appellate  tribunal.^    So  in  the  case  of  an  in- 


>  Ovington  v.  Smith,  78  111.  250; 
Webber  v.  Wilcox,  45  Cal.  801; 
Hall  V,  William8on*8  Admr's,  9 
Ohio  St.  17;  Ashby  v.  Tureman,  3 
Lit.  6;  Fergruson  v,  Tipton,  1  B. 
Mon.  28;  Tarpey  i^.  Shilleoberger, 
10  Cal.  390;  Anderson  v.  Falconer, 
34  Miss.  257. 

*  Ovinffton  v.  Smith,  78  lU.  250. 


»  Webber  v.  Wilcox,  45  Cal.  301. 

*  Town  of  Guilford  v,  Cornell,  4 
Ab.  Pr.  220.  Althoagh  the  bond  in 
this  case  was  conditioned  to  pay 
such  damage  as  defendants  might 
sustain,  *'  by  reason  of  the  said  in- 
junction, if  this  court  should  finally 
decide  that  the  said  plaintiff  was  not 
entitled  thereto,*'  it  was  held  that 


CEtAP.  XXXn.]  BOND  AM)  DAMAGES.  1035 

junction  restraining  proceedings  under  a  judgment,  although 
the  statute  requires  a  bond  conditioned  for  the  payment  of  tiie 
judgment,  as  well  as  damages  and  costs,  yet  if  in  fact  the  bond 
^^ras  taken  for  damages  and  costs  only,  the  sureties  will  not  be 
held  beyond  that  for  the  amount  of  the  judgment  itsel£* 

§  1637.  The  sureties  in  an  injunction  bond  are  estopped  from 
denying  that  the  injunction  recited  in  the  bond  was  granted.' 
INTor  can  they,  in  an  action  upon  the  bond,  plead  that  an  exe- 
cution was  sued  out  on  the  judgment  enjoined,  and  satisfied 
"by  a  levy  before  final  decree  in  the  injunction  suit.'  And 
"where  the  sureties  are  bound  for  the  performance  of  such  final 
decree  as  may  be  rendered  against  their  principal,  on  the  death 
of  the  complainant  and  the  revival  of  the  cause  by  his  admin- 
istrator  they  are  equally  bound  for  the  satisfaction  of  whatever 
decree  may  be  rendered  against  him/  Nor  does  the  fact  that 
the  principal  in  the  bond  is  solvent  and  able  to  meet  his  liabili- 
ties constitute  any  defense,  in  mitigation  of  damages  or 
otherwise,  to  an  action  against  the  sureties.* 

§  1638.  The  contract  of  a  surety  upon  an  injunction  bond  is 
within  the  statute  of  frauds  and  is  to  be  strictly  construed; 
parol  evidence  is,  therefore,  not  admissible  to  add  to,  vary,  or 
contradict  it  in  any  of  its  terms.*  And  while  it  has  been  held 
that  a  misrecital  in  the  condition  of  the  bond  as  to  the  amount 
of  the  judgment  enjoined  may  be  corrected  by  the  bill,  where 
the  bond  contains  a  plain  reference  to  the  bill,  upon  the  prin- 
ciple of  id  cerium  est  quod  cerium  reddi  poieeij  yet  the  better 
doctrine  seems  to  be  that  the  liability  of  the  surety  is  strictly 
limited  to  his  undertaking,  and  that  such  misrecital  can  not 
be  corrected.* 

the  woids  "  ihiB  conrt  **  were  to  be  *  Fowler  t.  Sooit,  11  Ark.  675. 

understood   aa  if   the  words  "the  ' Id. 

court*'  were   need,    and  that    the  ^Id. 

sureties  were  h'able  for  the   dam-  '  Hont  v.  Barton,  Adm'r,  18  Ark. 

ages  resnltinsr  from  the  injunction,  188. 

althonirb    the   final    decision    that  '  Williamson's  Adm'rs  v.  Hall,  1 

plaintiff  was  not  entitled  to  the  writ  Ohio  St  190. 

.was  made  by  the  appellate  court.  "v  Id. 

^  Ashby   r.  Tureman,  8   Lit.    6;  *  Hall  v,  Williamson's  Adm'rs,  9 

Ferguson  r.  Tipton,  1  B.  Mon.  28.  Ohio  St.  17. 
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§  1639.     If  the  bond  is  conditioned  that  the  obligor  shall  pay 
all  sums  of  money,  damages  and  costs  that  may  be  awarded 
against  him  in  case  the  injunction  is  dissolved,  the  sureties  are 
not  liable  for  the  amount  of  the  judgment  enjoined,  if  that  be 
not  adjudged  against  the  obligor  upon  the  dissolution/       Kor 
will  a  misrecital  in  the  bond  as  to  the  terms  of  the  injunc- 
tion and  its  extent,  subject  the  surety  to  payment  of  judg- 
ments at  law,  if  from  the  injunction  it  appears  that  the  collec- 
tion of  the  judgments  was  not  enjoined.'    And  although  a 
statute  authorizes  damages  to  be  assessed  upon  the  amount 
of  money  enjoined,  upon  the  dissolution  of  an  injunction  re- 
straining the  collection  of  money,  yet  upon  the  dissolution  of  an 
injunction  against  a  sale  of  personal  property  nnder  execution, 
it  is  error  to  render  judgment  upon  motion  against  plaintiff 
and  his  sureties  upon  the  bond  for  the  value  of  the  property 
and  damages  thereon,  when  the  sureties  have  only  undertaken 
to  pay  such  damages  as  may  be  sustained  by  the  wrongful  is- 
suing of  the  writ' 

§  1640.  The  sureties  in  the  bond  are  entitled  to  stand  upon 
the  precise  terms  of  the  contract,  and  their  liability  will  not  be 
extended  beyond  its  terms.  When,  therefore,  the  bond  is  con- 
ditioned for  the  payment  of  such  damages  as  shall  be  awarded 
against  the  principal  by  reason  of  issuing  the  injunction,  an 
action  can  not  be  maintained  against  the  sureties  when  it  is  not 
averred  that  any  damages  were  so  awarded.^  So  if  the  bond 
is  conditioned  for  the  payment  of  such  costs  and  damages  as 
may  be  recovered  against  the  principal  for  the  wrongful  suing 
out  of  the  injunction,  there  can  be  no  recovery  npon  the  bond 
when  it  is  not  alleged  that  there  has  been  a  recovery  against 
the  principal  for  wrongfully  suing  out  the  injunction.* 

§  1641.  In  an  action  upon  an  injunction  bond  the  sureties 
will  not  be  permitted  to  go  behind  the  final  decree  in  the  in- 
junction suit  and  to  assail  the  validity  of  an  agreement  npon 

'  Corder  v.  Martin,  17  Mo.  41.  *Tarpey  v.  Shillenberger,  10  Cal. 

*Hord  V.  Trimble,  1  Lit.  413.  990;  Anderson  v.  Falconer,  34  Miaa. 

'Ferfi^uson  v.  Herring,    49  Tex.  257. 

126.  *  Dunn  v.  Davla,  37  Ala.  95. 
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wlncli  that  decree  was  founded.*  Nor,  upon  the  other  hand,  is 
it  competent  for  the  parties  to  an  injunction  suit,  bj  a  stipula- 
tion made  between  themselves,  to  alter  or  vary  the  liability  of 
the  sureties  upon  the  injunction  bond.' 

§  1642.  Tlie  appropriate  means  of  enforcing  the  liability 
of  a  surety  upon  an  injunction  bond  is  by  an  action  at  law  upon 
the  bond,  unless  otherwise  provided  by  statute.  And  in  the  ab- 
sence of  statutory  authority  a  court  of  equity  has  no  jurisdiction 
over  the  sureties  upon  such  bonds,  and  can  not  render  judgment 
against  them  upon  dissolving  the  injunction,  even  though  the 
court  is  authorized  by  statute  to  render  judgment  against  the 
principal  in  the  bond  upon  a  dissolution  of  the  injunction.* 

§  1643.  In  Louisiana,  however,  the  surety  upon  the  bond 
is  treated  as  a  party  to  the  suit  in  which  the  injunction  is 
granted.^  And  it  would  seem  that,  under  the  practice  in  that 
state,  it  is  proper  upon  dissolving  the  injunction  to  give  judg- 
ment for  damages  against  the  plaintiff  in  the  injunction  suit 
and  the  surety  upon  his  bond  in  the  same  proceeding,  and 
without  a  new  action  for  that  purpose.*  "Where,  however, 
damages  are  awarded  upon  dissolution  against  the  principal 
alone  and  not  against  the  surety,  and  execution  is  thereupon  is- 
sued against  the  surety,  he  may  enjoin  the  enforcement  of  such 
execution.* 

§  1644.  Under  the  New  York  practice  it  is  held  that  the 
sureties  in  the  bond,  who  have  undertaken,  if  the  court  shall 
finally  decide  that  plaintiff  is  not  entitled  to  the  injunction, 
to  pay  such  damages  as.  shall  be  ascertained  by  reference  or 
otherwise  as  the  court  may  direct,  are  concluded  by  a  reference 


'Oelrichs  V.  Spain,  15  Wal.  21L 
And  see  as  to  the  etfect  of  the  final 
decree  in  the  injanction  suit  npon  the 
sureties  who  have  signed  the  bond 
in  that  salt,  Towle  v.  Towie,  46  N. 
H.  481. 

»  Mix  V.  Vail,  86  HI.  40. 

'Bailey  p.  Gibson,  29  Ark.  472; 
aayton  v,  Martin,  81  Ark.  217. 
And  a  statute  providing  that  upon 
the  dissolution  of  on  iuiunction  the 


court  should  immediately  enter  up 
judgment  against  the  sureties  as  well 
as  principal  in  the  bond  has  been 
held  unconstitutional  and  void. 
Hughes  V.  Hughes*  Adm'r,  4  Monr. 
43. 

*  Green  v.  Huey,  23  La.  An.  704. 

■  Mora  V,  Avery,  22  La.  An.  417. 

*Frantz  v,  Waggaman,  28  La. 
An.  514. 
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made  to  determine  the  damages  which  is  duly  confirmed  by  the 
coart,  even  though  the  sureties  were  not  notified  of  or  heard 
upon  the  assessment  of  damages  on  such  reference.  The  under- 
taking of  the  sureties,  in  such  case,  is  held  to  be  absolute  to 
pay  such  damages  as  may  be  assessed,  and  in  the  absence  of 
collusion  they  can  not,  in  an  action  upon  the  bond,  go 
behind  the  judgment  for  damages  rendered  upon  such  reference 
in  the  original  suit'  And  it  is  held  that  a  surety  desiring  to 
show  fraud  in  the  execution  of  the  bond  can  only  do  so  in  an 
action  upon  the  bond  itself,  and  not  upon  a  motion  to  open  the 
assessment  of  damages.'  But  such  assessment  of  damages  may 
be  set  aside  because  of  fraud  in  procuring  the  assessment.* 

§  1645.  Where  the  undertaking  of  the  surety  is  to  pay  all 
such  costs  and  damages  as  shall  be  awarded  against  the  plain- 
tiff in  the  event  of  a  dissolution  of  the  injunction,  and  the  in- 
junction is  dissolved  and  damages  are  assessed  in  the  same 
action  in  accordance  with  the  law  of  the  state,  such  decree  is 
conclusive  against  the  surety  as  to  the  amount  of  damages  in 
an  action  upon  the  bond,  and  that  amount  may  properly  be 
recovered  against  him  in  such  action/ 

§  1646.  In  an  action  concerning  the  title  to  personal  prop- 
erty, when  plaintiff  obtains  an  injunction  against  its  sale,  and 
is  himself  appointed  receiver  over  the  property,  penderUe  VUe^ 
but  his  bill  is  afterwards  dismissed  for  want  of  equity,  it  is 
error  to  render  a  decree  against  plaintiff  and  his  sureties  in  the 
injunction  bond  for  the  value  of  the  property;  since  Ihe  receiv- 
er and  the  sureties  upon  his  bond  are  liable  for  the  value  of 
the  property,  the  principal  and  sureties  upon  the  injunction 
bond  being  only  answerable  for  the  damage  resulting  from  the 
wrongful  issuing  of  the  injunction/ 

§  1647.    The  sureties  upon  the  bond  who  are  not  parties  to 

>  Methodist  Churches  «.  Barker,  18  '  Bray  v,  Poillon,  4  Thomp.  k  C. 

N.  T.  463;  Poillon  v,  Volkenning,  663. 

11  Hun,  385.    But  while  notice  to  '  Jordan  v.  Yolkenning,  72  N.  Y« 

the  sureties  is  not  necessary  in  such  800. 

cases,  it  is  regarded  as  the   fairer  ^  McAllister  v,  Clark,  86  HI.  236. 

and  safer  course.    Jordan  9.  Yolk-  '  Harvey  v.  Berry,  1  Baxter,  252. 
enning,  72  N.  Y.  800. 
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the  snit  in  which  the  injnnction  is  obtained  can  not  appeal 
from  the  judgment  in  that  Buit,  since  thej  are  not  parties  to 
that  judgment ;  and  until  proceedings  are  had  against  them 
upon  the  bond,  they  have  no  such  interest  as  to  warrant  them  in 
carrying  on  the  original  snit  by  appeal/    But  where  under  the 
practice  of  the  state  damages  are  assessed  upon  dissolving  an 
injunction  in  the  same  proceeding,  if  the  sureties  upon  the 
bond  have  been  notified  of  such  assessment  and  have  been  heard 
thereon  and  damages  have  been  awarded  against  them,  they  are 
entitled  to  an  appeal  from  such  order,  although  they  are  not 
strictly  parties  to  the  injunction  suit ;  such  assessment  being 
conclusive  upon  them,  unless  impeached  for  fraud,  they  have 
sufficient  interest  to  entitle  them  to  an  appeal.'     And  when 
separate  appeals  are  taken  by  the  principal  and  surety  in  the 
bond  from  a  judgment  rendered  against  them  upon  the  dis- 
solution  of  the. injunction,  the  principal  in  that  bond,  if 
otherwise  satisfactory,  may  properly  become  the  surety  in  the 
appeal  bond  upon  the  appeal  taken  by  his  own  surety.' 


III.    Eight  of  AonoN. 

§  1648.    Common-law  remedy. 

1649.  When  right  of  action  aocrnes;  parties. 

1650.  Injunction  must  actually  issue;  no  action  when  cause  for  injunction 

removed. 

1651.  Injunction  against  judgment;  reinstating  injunction* 

1652.  Merits  of  injunction  suit;  want  of  jurisdiction* 

1653.  Averment  of  breach. 

1654.  Disobedience  to  writ  no  defense  to  action. 

1655.  Imposition  upon  the  court. 

1656.  Doctrine  of  the  United  States  courts. 


1  St.  Louis  Zinc  Co.  v.  Hessel- 
meyer,  50  Mo.  180.  But  in  Louisi- 
ana it  is  held  that  the  surety  is  a 
necessary  party  to  4)  n  appeal  in  the 
injunction  suit.  Avegno  v,  John- 
ston, 22  La.  An.  400.  And  when 
the  appeal  is  taken  by  plaintiff  in 
the  ixg  unction  suit  it  is  considered  as 


embracing  his  sureties  with  him, 
and  the  appeal  will  not  be  dismissed 
because  the  sureties  have  not  been 
formally  joined.  Lane  v,  Roselius, 
23  La.  An.  258. 

*  Hntchkiss  v.  Flatt,  7  Hun,  56. 

'  State  V.  Judge  of  Seventh  Dis- 
trict Court,  22  La.  An.  262. 
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§  1648.  Some  conflict  of  authority  exists  as  to  whether  a 
defendant  in  an  injunction  suit  may,  by  an  action  on  the  case, 
recover  damages  for  having  been  enjoined  without  cause,  and 
the  rule  has  been  broadly  stated  that  no  such  right  of  action 
exists,  and  that  his  only  remedy  is  by  suit  uix)n  the  injunction 
bond.*  The  better  doctrine,  however,  seems  to  be  that  defend- 
ant's right  of  action  at  common  law  is  not  merged  in  the 
remedy  upon  the  bond,  and  that  an  action  on  the  case  will 
lie.'  But  to  support  such  action,  the  plaintiff's  pleadings 
must  clearly  negative  the  existence  of  probable  canse  for  the 
injunction;  it  will  not  sufiice  to  allege  that  the  writ  was 
unjustly  and  wrongfully  sued  out,  but  there  must  be  distinct 
allegations  of  malice  or  a  want  of  probable  cause.' 

§  1649.  The  general  rule  is,  that  upon  the  diss(»lution  of  an 
injunction  and  failure  on  the  part  of  the  obligors  to  comply 
with  the  conditions  of  the  bond,  a  right  of  action  at  once 
accrues.^  Nor  is  it  necessary  that  the  obligee  should  first  sue 
out  an  execution  upon  the  decree  dissolving  the  injunction, 
before  instituting  proceedings  at  law  for  a  recovery  upon  the 
bond,  but  he  may  proceed  immediately  upon  the  dissolution/ 
And  the  action  is  properly  brought  in  the  name  of  all  the 
joint  obligees,  although  it  be  in  fact  only  for  an  injury  or  loss 
occasioned  to  one  of  them.*  It  has  been  held,  however,  that 
no  action  .at  law  can  be  maintained  upon  the  bond  until  the 
final  determination  of  the  cause  in  which  the  injunction  issued/ 
even  though  the  injunction  has  been  dissolved  upon  app>eal 
and  the  cause  remanded  for  further  proceedings,  since  com> 
plainant  is  still  entitled  to  proceed  with  his  action,  and  may 

'  Gorton  v.  Brown,  27  111.  489.  common  law  action  and  the  action 

•  Cox    V.  Taylor's   Adm'r,  10    B.  upon  the  bond. 

Mon.  17.  ^  Tallahassee  R.  R.  Co.  r.  Hay- 

•Cox   V,  Taylor's  Adm'r,  10  B.  ward,  4  F la.  411;  Sizer  p.  Anthony, 

Mon.  17;  Manlove  r.  Vick,  56  Miss.  22  Ark.  465. 

567.    S-e  also  Keber  v.  Mercantile  »  Sizer  v,  Anthony,  22  Ark.  465. 

Bank,  4  Mo.  App.  195;  Iron  Moun-  *  Watts  v.  Sanders,   10  B.  Mon. 

tain  Bank  p.  Mercantile  Bank,  4  Mo.  872. 

App.  505.    And  see  the  case  lost  ^  Bemis  v.  Gannett,  8  Neb.  236. 
cited  for  the  distinctions  between  the 
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on  final  hearing  establish  his  right  to  an  injunction.'    And 
an  injunction  obtained  by  the  plaintiff  in  an  action  at  law  to 
preserve  property  pendente  Ute^  being  dissolved,  it  is  held  that 
no  reference  should  be  allowed  to  ascertain  damages  sustained 
by  defendant  by  reason  of  the  injunction  until  the  suit  at  law 
is  determined,  since  it  can  not  be  known  until  the  action  is 
determined  whether  the  plaintiff  may  not  recover  in  the  action 
at  law."    But  the  condition  of  the  bond  may  be  broken  by  a 
dissolution  of  the  injunction  in  part,  as  well  as  by  a  total  dis- 
solution;  and  a  right  of  action  may  accrue,   although  the 
injunction  has  not  been  wholly  dissolved,  provided  the  decree 
for  a  partial  dissolution  is  a  final  decree  disposing  of  the  cause.* 
§  1650.     Until  the  writ  of  inj.unction  is  issued  and  the  de- 
fendant is  actually  restrained  thereby,  no  cause  of  action  can 
exist   on  the  bond,  although  it  has  been  duly  approved  and 
filed.*     And  where  an  injunction  is  ordered,  but  not  yet  is- 
sued, upon  condition  of  complainant  giving  bond  with  suf- 
ficient security,  with  which  condition  he  fails  to  comply,  it  is 
error  to  decree  damages   against  him  as  upon  a  dissolution.* 
Nor  can  there  be  any  recovery  upon  a  bond  conditioned  that 
complainant  will  prosecute  the  injunction  suit  with  efiect,  in  a 
case  where,  at  the  time  of  filing  the  bill,  there  was  snfiicient 
ground  for  the  injunction,  which  is   afterward  removed  by 
curing  a  defect  in  title,  and  the  injunction  is  dissolved,  since 
complainant  is  regarded  in  such  case  as  having  prosecuted  his 
action  with  eflfect*    And  where  an  interlocutory  injunction  is 
obtained  upon  giving  the  statutory  bond  required,  but  the 
action  is  finally  discontinued  by  agreement  of  the  parties  be- 
cause of  a  change  in  affairs  resulting  from  an  act  of  legislature 
passed  during  the  pendency  of  the  action,  it  is  improper  to 
award  an  order  of  reference  to  assess  damages  by  reason  of 
the  injunction,  since  there  has  been  no  judicial  determination 

»Gray    v.   Veira,    33   Md.    159;  68. 

Penny  r.  Holberg,  53  Miss.  567.  -•Eakle  v.  Smith,  27  Md.  467. 

*  Thompson  v.  McNair,  64  N.  C.  *  McCoun  v,  Delany,  2  Bibb,  440. 

448.  .    *  Watts  V,  Sanders,  10  B.  Mon. 

« White  9.  Clay's  Ex'rs,  7  Leigh,  872. 
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of  the  merits,  or  of  plaintiflPs  right  to  the  injunction  when  ob- 
tained/ 

§  1661.  When  a  judgment  at  law  is  enjoined  upon  a  bond 
conditioned  for  the  payment  of  the  judgment,  with  all  costs  and 
damages  that  may  be  awarded  in  the  event  of  a  dissolution,  the 
right  of  action  upon  the  bond  becomes  complete  upon  final 
dissolution  of  the  injunction,  since  that  is  the  contingency  upon 
which  the  bond  is  forfeited.  It  is  not  necessary,  therefore,  in 
such  case  that  the  judgment  creditor  should  first  pursue  his 
remedy  by  enforcing  his  judgment,  before  resorting  to  an  action 
upon  the  bond.'  And  in  an  action  upon  such  a  bond,  after 
final  dissolution, of  the  injunction,  it  afibrds  no  defense  that  the 
judgment  which  was  enjoined  has  been  subsequently  reversed 
as  to  one  of  the  judgment  debtors,  but  affirmed  as  to  the  other." 
But  where  an  injunction  has  been  dissolved  and  afterward  rein- 
stated, no  action  will  lie  upon  the  bond  as  for  a  breach  of  its 
conditions,  since  the  new  injunction  is  regarded  as  but  a  con- 
tinuation of  the  same  cause.^  And  when  a  bond  given  in  an 
action  to  enjoin  a  judgment  at  law  is  conditioned  for  payment 
or  satisfaction  of  the  amount  of  the  judgment,  and  upon  disso- 
lution of  the  injunction  the  judgment  creditor  takes  the  body 
of  his  debtor  in  execution,  thereby  satisfying  the  judgment, 
this  operates  as  a  bar  to  any  recovery  upon  the  bond.* 

§  1652.  In  an  action  upon  an  injunction  bond  after  disso- 
lution matters  which  go  to  the  merits  of  the  injunction  suit  are 
not  properly  admissible  as  a  defense  to  the  action.*  So  in  a 
suit  upon  a  bond  conditioned  for  payment  of  the  judgment 
enjoined,  the  obligors  will  not  be  allowed  to  defend  upon  the 
ground  that  there  were  sufficient  equities  to  warrant  the  injunc- 
tion.^   So  want  of  jurisdiction  in  the  court  or  officer  granting 

>  Palmer  v.  Foley,  71  N.  Y.  106.  B.  Mon.  202.    But  nnder  the  code  oT 

'  Harrison   v,  Balfour,  5  Sm.  &  procedure  of  North  Carolina,  which 

Mar.  301.  requires  a  bond  conditioned  for  the 

'  Somerville  r.  Mayea,  54  Miss.  81.  payment  of  such   damages  to   the 

*  Bentley  v.  Joslin,  Hemp.  218.  i)erson  enjoined  **  a?  he  may  sustain 

*  Porteous  v.  Snipes,  1  Bay,  215.  by  reason  of  the  injunction  if  the 

*  Sipe  V,  Holliday,  62  Ind.  4.  court  shall  finally  decide  that  the 
^Hughes'  Adm*r  v,  Wickliffe,    11  plaintiif  was  not  eAtiUed'ihereto,*' 
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an  injunction  constitutes  no  valid  defense  to  an  action  upon 
the  bond  or  to  an  assessment  of  damages  after  a  dissolution.^ 
And  where  an  injunction  has  been  allowed  to  restrain  proceed- 
ings under  a  judgment,  while  the  want  of  jurisdiction  in  the 
court  granting  the  writ  may  render  the  obligation  void  as  a 
Btatutory  bond,  it  will  still  be  held  good  as  a  common-law  ob- 
ligation, the  obligor  having  voluntarily  given  the  undertaking 
and  delayed  the  enforcement  of  the  judgment.' 

§  1653.  When  the  bond  is  conditioned  to  pay  such  damages 
as  are  sustained  by  the  injunction,  if  it  shall  be  finally  decided 
that  it  ought  not  to  have  been  granted,  an  averment  in  an  action  < 
upon  the  bond  that  it  was  determined  by  the  court  that  the 
bill  did  not  contain  a  statement  of  facts  sufficient  to  justify  the 
injunction,  and  that  the  same  was  then  and  there  dissolved,  has 
been  held  a  sufficient  averment  to  maintain  the  action.' 


it  is  held  that  damages  can  not  be 
assessed  upon  such  bond  after  disso- 
Intion  for  losses  incurred  by  defend- 
ant, when  the  action  was  brought 
and  prosecuted  by  plaintiff  in  good 
ftdth,  and  that  damages  can  be  al- 
lowed only  upon  showing  a  want  of 
probable  cause  for  the  plaintiff  *8  ac- 
tion. Burnett  v.  Nicholson,  79  N. 
C.  548.  So  in  New  Jersey,  under  a 
mle  of  court  requiring  a  bond  condi- 
tioned to  pay  to  the  person  enjoined 
*'  such  damages  as  he  may  sustain  by 
xeason  of  the  ii^junction,  if  the  court 
shall  eventually  decide  that  the  com- 
plainant was  not  equitably  entitled 
to  such  injunction/'  it  is  held  that  a 
bond  given  under  such  rule  is  secur- 
ity for  damages  only  in  case  com- 
plainant shall  prove  not  to  have  been 
equitably  entitled  to  the  injunction 
when  applied  for.  That  the  injunc- 
tion was  dissolved  upon  answer  is 
not,  therefore,  evidence  that  plaintiff 
was  not  equitably  entitled  to  it,  anl 
does  not  necessarily  entitle  defendant 
to  an  assessment  of  damages  upon 


the  bond.  Smith  v.  Euhl,  11  C.  E. 
Green,  97.  But  see  Green  9.  Phila- 
delphia F.  &  G.  Co.  11  C.  E.  Green, 
448.  But  in  Boden  v.  Dill,  58  Ind. 
273,  it  is  held  that  when  the  bond  is 
conditioned  for  the  payment  of  all 
damages  and  costs  sustained  by  the 
obligee  by  reason  of  the  injunction 
should  the  same  be  wrongful,  the  on- 
ly condition  upon  which  the  bond 
becomes  operative  is  that  the  injunc- 
tion is  wrongful;  and  a  dissolution 
is  pritna  facie  evidence  of  this  fact, 
and  the  undertaking  then  becomes 
absolute.  And  in  the  same  case  it 
is  held  that  the  bond  inures  to  the 
benefit  of  all  the  defendants  en- 
joined, although  but  one  of  them  is 
named  therein. 

^  Hanna  v,  McEenzie,  5  B.  Mon. 
314;  Stevenson  r.  Miller,  2  Lit.  306; 
Walton  V.  Develing,  61  111.  201; 
Cumberland  Co.  v.  Hoffman  Co.  39 
Barb.  16. 

'  Hanna  v,  McKenzie.  5  B.  Mon. 
314. 

*  Smith  0.  Gregg,  9  Neb.  212. 
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§  1654.  The  obligees  in  the  bond  may  maintain  an  action 
thereon  to  recover  damages  sustained  by  them  by  reason  of 
the  injunction  having  been  improperly  granted,  regardless  of 
whether  they  have  yielded  obedience  to  the  writ.  The  qnea- 
tion  whether  they  have  disobeyed  the  writ  is  to  be  determined 
by  the  court  which  granted  the  injunction,  upon  proceeding's 
for  contempt,  and  such  disobedience  can  not  defeat  the  action 
upon  the  bond  for  the  recovery  of  damages.  Nor  can  it  be 
said  in  such  case  that  if  they  have  disobeyed  the  injunction 
they  have  not  performed  their  contract;  since  the  bond  is  not 
a  contract  of  their  own  making,  or  one  into  which  they  have 
voluntarily  entered,  and,  therefore,  the  strict  rules  applicable 
tx)  contracts  mutually  and  voluntarily  entered  into  can  not  be 
extended  to  such  a  case.^ 

§  1655.  An  injunction  bond  has  been  declared  forfeited 
when  it  appeared  that  plaintiff  had  no  equity  whatever,  and 
that  he  had  imposed  upon  the  court  by  invoking  its  aid,  not  for 
himself  but  for  other  persons  in  his  name.' 

§  1656.  The  federal  courts  are  not  bound  by  the  laws  of 
the  particular  state  in  which  they  are  held  as  to  fixing  the  con- 
ditions of  an  injunction  bond,  or  as  regards  the  rights  and  ob- 
ligations of  the  parties  to  such  bond.  They  proceed  rather  in 
conformity  with  the  practice  of  the  English  Court  of  Chancery, 
requiring  or  dispensing  with  abend  as  the  court  in  the  exercise 
of  a  sound  discretion  may  deem  proper,  and  if  a  bond  is  re- 
quired, prescribing  its  condition  and  penalty.  And  when  an 
injunction  bond  is  given  in  a  proceeding  in  a  federal  court^ 
conditioned  to  pay  such  damages  as  may  be  recovered  in  case 
it  shall  be  decided  that  the  injunction  was  wrongfully  obtained, 
the  condition  of  the  bond  is  not  broken  merely  by  a  dissolu- 
tion of  the  injunction,  and  there  can  be  no  recovery  in  the  fed- 
eral courts  because  of  such  dissolution  alone;  and  there  must 
first  be  a  recovery  or  judgment  determining  the  damages,  be- 
fore an  action  can  be  maintained  against  the  obligors  in  the 
bond.' 

>  Colcord  V.  Sylvester,  66  HI.  540.  'Bein  v.  Heath,  12  How.  168. 

*  Cook  V.  Chapman,  8  Stew.  114. 
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lY.    Abbesskent  of  Damages. 

# 

§  1657.  Practice  divererent;  equity  powerless    to  award    damages  in 
original  caose. 

1658.  New  York  practice. 

1659.  Kentucky  and  Louisiana  practice. 

1660.  The  practice  in  MissoorL 

1661.  The  Illinois  practice. 

1662.  The  same. 

§  1657.  The  practice  and  modes  of  procedure  to  which  re- 
sort is  had  for  ascertaining  and  assessing  damages  npon  in- 
junction bonds,  after  a  dissolution,  vary  largely  in  the  different 
states,  being  generally  regulated  by  express  legislation,  or 
by  local  rules  of  practice.  In  some  of  the  states,  as  will  be 
hereafter  shown,  an  expeditious  and  summary  method  of  pro- 
cedure has  been  provided  by  legislation  for  determining  the 
damages  upon  motion  or  suggestion  in  the  injunction  suit, 
and  without  the  necessity  of  resorting  to  an  original  and  in- 
dependent action  upon  the  bond.  There  has  been  much  con- 
flict of  authority  whether,  in  the  absence  of  express  legislation 
a  court  of  general  equity  powers  might,  upon  dissolving  an 
injunction,  ascertain  by  reference,  or  otherwise,  the  amount  of 
damages  sustained  by  the  injunction  and  decree  payment  of 
such  amount  without  a  new  suit  for  that  purpose.  But, 
while  courts  of  much  respectability  have  insisted  upon  the  ex- 
ercise of  such  a  jurisdiction,  treating  it  as  a  cumulative 
remedy,  entirely  independent  of  and  distinct  from  any  action 
which  might  be  brought  upon  the  bond,'  the  undoubted 
weight  both  of  authority  and  principle  is  against  the  exercise 
of  such  a  jurisdiction.  It  is  certain  that  no  warrant  can  be 
found  for  its  exercise  in  the  former  practice  of  the  English  High 
Court  of  Chancery,  and  however  desirable  and  convenient  such 
procedure  may  be  and  undoubtedly  is  in  practice,  the  doctrine  is 
too  fir'niy  lixed  to  admit  of  controversy,  that  in  the  absence 
of   positive   legislation  a  court  of  equity  has  no  power  to 

<  Sturgis  0.  Enapp.  88  Yt.  486;       Roberts  v.  Dust,  4  Ohio  St.  502. 
Edwards  p.  Pope,  8  Scam.  465.   See 
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afford  a  remedy  upon  the  bond  in  the  injunction  suit,  euch  a 
power  being  neither  an  incident  to  the* general  powers  of  courts 
of  equity,  nor  consistent  with  the  principles  of  equity  juris- 
diction. In  the  absence,  therefore,  of  legislative  authority  to 
the  contrary,  a  court  of  equity  will  not,  upon  dissolving  an 
injunction,  enforce  payment  of  damages  in  the  original  cause, 
but  will  remit  the  parties  aggrieved  to  their  action  upon  the 
bond.* 

§  1658.  Under  the  New  York  code  of  procedure,  the  prac- 
tice prevails  of  assessing  damages  upon  the  dissolution  of  an 
injunction  by  reference,  or  otherwise  as  the  court  may  direct, 
in  the  original  cause.    And  the  party  aggrieved  by  the  iin- 


*  Phelps  V.  Foster,  18  HI.  809; 
Merryfield  v,  Jones,  2  Curt.  C.  C. 
806;  Garcie  v.  Sheldon,  8  Barb.  232; 
Lawton  v.  Green,  64  K.  T.  326; 
Bein  v.  Heath,  12  How.  168;  Eas- 
ton  V.  New  York  &  L.  B.  R.  Co.  11 
C.  E.  Green,  859;  Taylor  v.  Brown- 
field,  41  Iowa,  264.  And  see  Lez- 
ingrton  &  0.  R.  Co.  v,  Applegate,  8 
Dana,  289.  In  Phelps  v,  Foster,  18 
111.  809,  Caton,  J.,  delivering  the 
opinion  of  the  court,  says:  "  I  have, 
with  considerable  reluctance,  come 
to  the  conclusion  that  the  court  ex- 
ceeded its  power  in  awarding  dam- 
ages to  the  defendant  and  against 
the  complainant  Except  in  the 
case  of  an  injunction  to  restrain  a 
judgment  at  law,  I  can  find  no  war- 
rant in  the  statute  for  awarding 
damages  npon  the  dismissal  of  an 
ixg  unction  bill,  and  I  am  not  find 
authority  for  sustainmg  it  in  the 
practice  of  the  English  Court  of 
Chancery.  The  general  principles 
of  equity  jurisdiction  are  against  it. 
It  is  granting  affirmative  relief  to 
the  defendant,  without  a  cross-bill, 
and  when  the  pleadings  do  not 
justify  it.    I  regret  that  it  is  so,  for 


I  think  this  power  almost  indispen- 
sable as  a  check  upon  the  too  free 
and  dangerous  use  of  this  writ, 
which  is  liable  to  great  abuse,  unless 
the  greatest  circumspection  .is  used 
by  those  invested  with  the  high 
power  of  awarding  it,  which,  I  re- 
gret to.  say,  has  not  always  been 
the  case.**  In  Lexington  ft  0.  R. 
Co.  V,  Applegate,  8  Dana,  289,  it 
was  held  where  an  interlocutory  in- 
junction was  granted  without  any 
bond  or  other  security,  the  proceed- 
ings being  instituted  and  the  injunc- 
tion obtained  in  good  faith  and 
without  any  vexatious  or  wanton 
motive,  that  plaintiffs  could  not  be 
made  liable  for  damages  upon  the 
final  dissolution  of  the  injunction, 
since  they  had  never  undertaken  to 
pay  any  damages.  The  court,  there- 
fore, held  it  proper  to  dismiss  a  cross- 
bill filed  by  defendant  seeking  dam- 
ages on  account  of  the  iigunction,  but 
declined  to  pass  upon  the  question 
of  jurisdiction  to  allow  damages  in 
the  proceeding  in  equity,  although 
inclining  to  the  opinion  that  a  court 
of  equity  was  not  a  proper  forum  for 
determimng  that  question. 
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proper  granting  of  an  injanction  is  entitled  as  a  matter  of 
right  upon  the  dissolution  to  an  order  directing  the  manner  in 
which  his  damages  shall  be  ascertained.^  So  when  the  court 
denies  a  motion  to  continue  an  injunction  and  vacates  the 
same,  and  an  order  is  entered  discontinuing  the  action,  a  ref- 
erence to  assess  damages  follows  almost  as  a  matter  of  course, 
even  though  the  order  of  discontinuance  is  without  costs  to 
either  party.*  But  when  the  bond  is  conditioned  to  pay  such 
damages  as  defendant  may  sustain  by  reason  of  the  injunction, 
^^  if  the  court  shall  finally  decide  that  the  plaintiff  was  not  en- 
titled thereto,"  to  warrant  a  reference  for  the  assessment  of 
damages  there  must  be  a  final  decision  in  the  injunction  suit, 
and  that  decision  must  be,  in  effect,  that  plaintiff  at  the  time 
of  obtaining  the  injunction  was  not  entitled  thereto.*  And  it 
is  held  under  the  New  York  practice  that  when  judgment  is 
rendered  tor  defendant  in  an  injunction  suit,  from  which  plain- 
tiff appeals,  giving  the  necessary  bond,  defendant  is  not  en- 
titled pending  such  appeal  to  an  order  assessing  his  damages 
by  reason  of  the  injunction,  as  there  has  been  no  final  decision 
that  plaintiff  was  not  entitled  thereto.* 

§  1659.  Under  the  Kentucky  code  the  court  is  authorized 
upon  the  dissolution  of  an  injunction  against  a  judgment  at 
law  to  ascertain  and  assess  the  damages  and  to  render  judgment 
thereon  immediately  and  in  the  same  proceeding;*  and  a  some- 
what similar  practice  prevails  in  Louisiana.*  And  the  remedy 
thus  provided  is  held  to  be  an  exclusive  and  not  a  cumulative 
remedy  for  the  recovery  of  special  damages  upon  the  dissolu- 
tion.*    But  this  practice  prevails  in  Kentucky  only  as  to  injunc- 


>  Jacobs  r.  Miller,  11  Hun,  441. 

'Waterbury  v,  Bouker,  10  Hunt 
262.  See  also  Palmer  v,  Foley,  2 
Abb.  New  Cas.  191. 

'Benedicts.  Benedict,  15 Hun,  305. 
As  to  the  English  practice  in  deter- 
mining damages  upon  a  dissolution, 
where  plaintiff  had  entered  into  an 
undertaking  upon  the  granting  of 
the  injunction  to  abide  by  any  order 
that  the  court  might  make  as  to 
damages  arising  from  the  injunction, 


see  Noyello  v,  James,  5  De  G.  M.  & 
G.  876. 

^Musgrave  v.  Sherwood,  76  N.  Y. 
194.  See,  also,  Benedict «.  Benedict, 
76  N.  Y.  600. 

•  Crawford  v.  Woodworth,  9  Bush, 
745;  Logsden  o.  Willis,  14  Bush,  183. 

•  Crescent  City  Co.  r.  Larrieuz,  30 
La.  An.  740. 

^  Crawford  v,  Woodworth,  9  Bush, 
746. 


1048 


INJUNCTIONS. 


[chap.  XXXII. 


tions  staying  proceedings  upon  a  judgment  or  final  order  of  a 
court,  and  in  all  other  cases  the  remedy  for  damages  must  be 
sought  in  an  action  upon  the  injunction  bond.' 

§  1660.  The  practice  in  Missouri  requires  the  court,  upon 
dissolving  an  injunction,  to  enter  judgment  against  the  obligors 
in  the  bond  for  the  damages  occasioned  by  the  injunction;  and 
when  the  bond  is  conditioned  accordingly,  for  the  payment  of 
such  damages  as  the  court  shall  adjudge  u|)on  dissolution,  there 
can  be  no  recovery  upon  the  bond  until  the  court  has  so  ad- 
judged the  damages.' 

§  1661.  In  Illinois  it  is  provided  by  statute  that  upon  the 
dissolution  of  an  injunction  the  party  claiming  damages  may 
at  any  time  before  final  decree  file  in  the  original  cause  a  sug- 
gestion in  writing  of  the  nature  and  amount  of  his  damages, 
and  the  court  shall  hear  evidence  and  assess  the  damages  ac- 
cordingly. And  it  is  error  to  refuse  leave  to  file  such  sug- 
gestion before  entry  of  the  final  decree.'  So  it  is  error  to  as- 
sess such  damages  without  any  suggestion  in  writing  of  the 
nature  and  amount  thereof.*  Nor  can  a  decree  for  damages  in 
such  case  be  sustained  unless  the  evidence  upon  which  the 
damages  are  assessed  is  preserved  in  ttie  record.*  Such  assess- 
ment of  damages  is  not  regarded  as  a  new  proceeding,  but  as 
a  continuation  of  the  pending  suit,  and  if  either  party  desires 
a  continuance  it  should  be  obtained  by  affidavit  in  the  usual 
manner.  And  it  being  a  continuation  of  the  original  chan- 
cery proceeding,  the  refusal  to  grant  a  jury  trial  upon  such 
assessment  is  not  error  when  the  granting  of  jury  trials  in 


>  Rankin  v.  Fates,  13  Bash,  428; 
Lo(?8den  v.  Willis,  14  Bush,  188. 

'Dorriss  v.  Carter,  67  Mo.  544. 
See,  as  lo  the  practice  in  Tennessee 
in  entering:  judgement  against  the 
sureties  upon  the  bond  after  a  disso- 
lution, but  in  the  injunction  duit, 
Goltart  0.  Ham,  2  Tenn.  Gh.  356. 
And  see  as  to  the  practice  under  the 
code  of  North  Carolina-  in  assessing 
damages  upon  an  injunction  bond, 
McKesson  v.  Hennessee,  66  N.  C.  473. 


•  Wing  V.  Dodge,  80  HI.  564. 

•  Forth  P.  Town  of  Xenia,  54  111. 
210;  Hamilton  v.  Stewart,  59  III. 
330;  Albrights.  Smith,  68  111.  181; 
Wilson  9.  Ha^cker,  85  111.  349. 

•  Forth  V.  Town  of  Xenia,  54  HI. 
210;  Albright  r.  Smith,  68  IlL  181; 
Hamilton  v.  Stewart,  59  111.  330; 
Wilson  9.  Haecker,  85  111.  349; 
Steele  v.  Boone,  75  III.  457;  Palmer 
V.  Gardiner,  77  111.  148;  Spring  c, 
Collector  of  Olney,  78  111.  101. 
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chancery  saitB  is  made  by  law  to  rest  in  the  discretion  of 
the  conrt.*  But  when  plaintiffs  right  to  an  injunction  is  dis- 
posed of  by  a  final  decree  of  dissolution,  from  which  he  does 
not  appeal,  the  decree  upon  the  assessment  of  damages,  al- 
though incidental  to  the  dissolution,  is  an  absolute  money  de- 
cree and  an  appeal  will  lie  therefrom.* 

§  1662.  The  Illinois  practice,  as  above  stated,  has  reference 
only  to  the  assessment  of  damages  against  the  plaintiff  in  the 
injunction  suit,  and  does  not  authorize  a  decree  for  damages 
against  the  sureties,  which  can  be  obtained  only  by  an  action 
upon  the  bond.  And  under  a  bond  conditioned  to  pay  all  such 
damages  as  shall  be  awai*ded  against  plaintiffs  in  the  event  of 
a  dissolution,  until  there  has  been  an  actual  assessment  or 
award  of  damages  the  condition  of  the  bond  is  not  broken, 
and  there  can  be  no  recovery  upon  the  bond."  And  the  right 
of  recovery  in  such  case  is  limited  to  the  amount  of  the  costs 
growing  out  of  and  connected  with  the  injunction.*  So  when 
under  the  statute  in  force  at  the  time  of  giving  the  bond  dam- 
ages upon  dissolution  must  be  assessed  in  the  injunction  suit 
as  a  condition  to  a  right  of  action  upon  the  bond,  a  subsequent 
act  of  legislature  authorizing  a  recovery  upon  the  bond,  not- 
withstanding a  failure  to  assess  damages  upon  the  dissolution, 
can  have  no  etfect  upon  such  bond  already  given;  unless,  there- 
fore, damages  have  been  assessed  upon  the  dissolution,  there 
can  be  no  recovery  upon  the  bond.*  But  the  statute  applies  to 
cases  where  the  injunction  is  only  a  part  of  or  incidental  to 
the  principal  relief  sought,  as  well  as  where  it  is  the  sole  object 
of  the  action.*  And  when  an  injunction  is  awarded,  but  no 
writ  actually  issues,  defendant  being  present  at  the  making  of 
the  order  and  agreeing  to  respect  it  without  the  formality  of  a 
writ,  and  the  bill  is  afterward  dismissed  upon  demurrer,  the 
court  may  properly  assess  the  damages,  the  order  for  the  in- 
junction in  such  case  being  regarded  as  equivalent  to  the  writ.^ 

>  Holmes  v.  Staieler,   57  111.  209.       551. 

*  Hedges  v.  Meyers,  5  Bradw.  347.  *  Alwood  r.  Mansfield,  81  III.  814. 
•RosseU  V.  Rogers,   56  111.   176;          'Darst  v.  Gale,  83  111.  136. 

Brownfield  c.  Brownfield,  58  III.  152;  .        ■»  Dcinville  B.  &  T.  Co.  v.  Parks, 
McWilliams  p.  Morgan,  70  III.  551.       88  ill.  170. 

*  McWilliams  v.  Morgan,  70  111. 
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Where,  however,  an  interlocutory  injunction  is  dissolved  upon 
the  coming  in  of  the  answer,  but  no  deci'ee  is  made  finally  dis- 
missing the  bill,  it  is  error  to  assess  damages,  since  there  has 
been  no  final  hearing,  and  the  court  may  still,  upon  the  final 
hearing,  award  a  perpetual  injunction/ 


V.    Damages. 

§  1668.    Direct  and  immediate  damages  only  allowed. 

1664.  Possible  profits  not  allowed;  misconduct  of  receiver  in  posaesaioii 

not  allowed. 

1665.  Yindictiye  damages;  dissolution  conclusive;  expense  of  dissolution; 

penden<7  of  appeal. 

1666.  L^unction  against  j  ud^nncnt ;  interest. 

1667.  Dissolution  in  part;  recovery  of  judgment  enjoined. 

1668.  Iigunctions  against  judgments  and  executions. 

1669.  Damages  limited  by  penalty;  decree  on  dissolution  conclusive;  whoi 

obligation  construed  as  several. 

1670l  Dissolution  implies  damages;  taxable  costs. 

1671.  Sale  under  trust  deed;  difference  between  currency  and  coin. 

1672.  Suit  on  note. 

1673.  Cases  affecting  real  property;  rental;  crops;  emblements. 

1674.  Injunctions  against  sales  of  real  estate. 

1675.  Delay  in  completion  of  building. 

1676.  Loss  of  time  and  employment. 

1677.  Service  of  iigunction  unnecessary. 

1678.  Ii^'unction  perpetuated  in  part;  removal  of  grounds  for  injunction. 

1679.  Percentage  upon  tax  enjoined. 

1680.  Fraudulent  sale  by  judgment  debtor. 

1681.  Sale  of  patent  article. 

1682.  Nominal  and  real  party. 

1683.  Dispossession  for  non-payment  of  rent. 

1684.  Discretion  of  court  not  reviewed  on  appeaL 

§  1663.  In  estimating  damages  sustained  by  the  improper 
issuing  of  an  injunction,  the  courts  proceed  upon  equitable 
grounds,  and  while  it  is  diflScult  to  fix  any  precise  rule  or 
standard  for  determining  the  damages  upon  dissolution,  it 
may  be  said  generally  that  nothing  will  be  allowed  which  is 

>  Teny  v.  Hamilton  Primary  School,  72  111.  476. 


CHAP.  XXXII.]  BOND   AND   DAMAGES.  1051 

not  the  actnal,  natural  and  proximate  resalt  of  the  wrong  com- 
mitted.^ And  where  no  damages  have  been  actually  incurred, 
none  should  be  assessed.'  In  other  words^  the  liability  upon 
the  injunction  bond  is  limited  to  such  damages  as  arise  from 
the  suspension  or  invasion  of  vested  legal  rights  by  the  injunc- 
tion. Speculative  and  remote  damages  are  not  properly  allow- 
able, nor  are  those  which  are  merely  consequential,  the  limit 
being  such  damages  as  flow  directly  from  the  injunction  as  its 
immediate  consequence.*  Thus,  reiuote  and  contingent  benefits 
that  might  have  accrued  from  the  increased  value  of  property 
resulting  from  the  opening  of  a  strecft,  wliich  has  been  enjoined, 
will  not  be  taken  into  account  in  an  action  upon  the  bond.* 
And  the  only  damages  which  can  be  recovered  are  such  as 
arise  from  the  operation  of  the  injunction  itself,  and  not  such 
as  are  occasioned  by  the  suit  independent  of  the  injunction.* 
But  where  an  injunction  operates  to  delay  the  sale  of  property, 
real  and  personal,  and  pending  such  delay  great  depreciation 
occurs  in  the  value  of  the  property,  such  loss,  being  regarded 
as  occasioned  by  the  injunction,  may  be  properly  included  in 
estimating  the  damages  incurred.* 

§  1664.  As  illustrating  the  rule  limiting  the  damages  re- 
coverable to  those  which  are  the  direct  and  immediate  result 
of  the  injunction,  to  the  exclusion  of  merely  conjectural  and 
speculative  damages,  it  is  held,  where  an  injunction  restrains 
the  extension  of  a  line  of  street  railway,  that,  upon  its  dissolu- 
tion, damages  resulting  from  the  possible  profits  which  might 
have  accrued,  had  the  railway  been  extended,  can  not  be  al- 
lowed.' So  where  defendant  is  enjoined  from  interfering  with 
or  disposing  of  his  property,  and  a  receiver  is  at  the  same 
time  appointed  over  his  property,  upon  dissolution  of  the  in- 

1  Collins  V.  Sinclair,  51  HI.  828;  Collins  v.  Sinclair,  51  HI.  828. 

Brown  r.  Jones,  5  Nev.  374.  *  Steuart  v.  State,  20  Md.  97. 

*  Uhrig  V.  St.  Louis,  47  Mo.  528.  »  Burgren  v.  Sharer,  14  B.  Mon.  497. 

*  Stenart  v.  State,  20  Md.  97;  Mor^  'Meysenburg  v,  Schlieper,  48  Mo. 
gan  o.Negley,  53  Fa.  St.  153;  Hotch-  426,  second  edition,  899. 

kiss  V.  Piatt,  8  Hun,  4A;  Chicago  ^  Chicago  City  B.  Co.  v.  Howison, 

aty  R.  Co,  V.  Howison,  86  III.  215.       86  lU.  215. 
And  see  Brown  v,  Jones,  5  Nev.  374; 
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junction  defendant  is  entitled  to  fiuch  damages  as  are  direct- 
ly caused  by  the  act  of  divesting  him  of  his  property  and  plao- 
ing  it  in  the  hands  of  the  receiver;  but  he  is  not  entitled  to 
damages  arising  from  the  receiver's  negligence  and  miscon- 
duct while  in  possession,  since  such  damages  are  not  properly 
attributable  to  the  injunction,  and  other  security  was  taken 
therefor.* 

§  1665.  In  the  absence  of  malice  in  suing  out  the  injunc- 
tion, vindictive  or  punitory  damages  should  not  be  allowed 
upon  dissolution,  but  the  recovery  should  be  measured  by  sim- 
ple compensation  for  the  actual  loss  sustained.*  But  defend- 
ant who  is  injured  by  an  injunction  which  is  afterward  dis- 
solved is  entitled,  in  his  action  upon  the  bond,  to  compensa- 
tion for  all  loss  and  injury  naturally  and  fairly  referable  to  the 
wrongful  act  of  the  obligor  in  obtaining  the  injunction;  and 
the  decree  dissolving  the  injunction  is,  until  reversed,  conclu- 
sive that  it  was  wrongfully  obtained.*  And  in  assessing  the 
damages  sustained,  a  reasonable  sum  may  be  allowed  for  ex- 
pense and  trouble  incurred  in  procuring  a  dissolution.*  But 
in  a  suit  upon  the  bond,  the  recovery  for  costs  and  expenses 
incurred  by  reason  of  the  injunction  is  limited  to  such  as  ac- 
crued between  the  time  of  issuing  the  writ  and  its  dissolution,* 
and  no  damages  are  allowed  during  the  pendency  of  an  appeal 
to  a  higher  court.* 

§  1666.  Where  a  judgment  at  law  has  been  enjoined,  the 
judgment  creditor  is  entitled  upon  dissolution  to  damages  only 
on  so  much  of  his  judgment  as  remained  due,  and  the  collec- 
tion of  which  was  delayed  by  the  injunction.*  But  in  esti- 
mating damages  after  the  dissolution  of  an  injunction  against 
a  judgment,  they  should  be  computed  upon  the  aggregate 
amount  of  principal,  interest  and  costs  due  at  the  time  the 
injunction  took  effect*    And  interest  upon  the  amount  of  the 

>  Hotchkiss  V.  Plait,  8  Hun,  46.  •  Woodson  v.  Johns,  3  Munf.  230; 

*  Brown*8     Adm'r  v»    Tyler,    34      Jeter  v.  lAnghon,  5  Grat.  193. 
Tex.  168.  *  Southerland  v.  Crawford,  2  J.  J. 

'Smith  V.  Wells,  46  Miss.  64.  Marsh.  370. 

*Pargoud  v.  Morgan,  2  La.  100.  •  Washington's  Ex'r  v.  Parks,  6 

•  Wallis  V.  Dilley,  7  Md.  237.  Leigh,  581. 
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judgment  during  the  time  it  was  enjoined,  or  upon  the  whole 
snin,  the  collection  of  which  was  suspended  by  injunction,  is 
allowable.'      Eut  after  the  dissolution  of  an  injunction  to  a 
jadgment  at  law,  the  judgment  creditor  will  not,  in  an  action 
upon   the  bond,  be  allowed  interest  on  the  amount  of  the 
judgment,  if  it  has  been  fully  satisfied.*     Where,  however, 
payment  of  iponey  justly  due  has  been  enjoined,  interest  is 
recoverable  as  a  matter  of  right  up  to  the  time  of  payment 
into  court  on  dissolution  of  the  injunction.*    But  in  an  action 
upon  an  injunction  bond  given  in  a  penal  sum,  it  is  error  to 
render  judgment  for  interest  upon  the  penalty  in  the  bond.* 
And  where  one  has  been  frustrated  and  hindered  in  the  col- 
lection of  his  debt  by  the  wrongful  suing  out  of  an  injunction 
against  his  execution,  the  surety  in  the  bond  is  liable  for  dam- 
ages thereby  incurred,  not  exceeding  the  penalty  named  in  the 
bond.*      Where,  as  in  some  of  the  states,  it  is  provided  by 
statute  that  a  certain  percentage  of  judgments  enjoined  shall 
be  assessed  as  damages  on  the  dissolution,  one  not  a  party  to 
the  judgment,  but  who  enjoins  proceedings  under  it,  is  liable 
for  the  percentage  as  if  he  were  a  party,*     It  is  held,  however, 
that  statutes  allowing  such  a  percentage  of  damages  upon  the 
dissolution  of  an  injunction  against  a  judgment  at  law,  are  to  be 
construed  strictly  as  applicable  to  judgments  alone,  and  not 
as  including  injunctions  against  decrees  in  chancery.'    And  a 
decree  allowing  a  largef  percentage  upon  the  jadgment  as 
damages  than  that  fixed  by  statute  will  be  reversed  for  error.* 
So  under  a  statute  requiring  a  bond  conditioned  for  the  pay- 
ment of  all  money  and  costs  due  or  to  become  due  to  the  plain- 
titf  in  the  proceeding  at  law  which  is  enjoined,  and  all  costs 
and  damages  which  shall  be  awarded  upon  a  dissolution  of  the 
injunction,  the  statute  authorizing  the  court  upon  dissolution 
to  assess  damages  to  an  amount  not  exceeding  ten  per  c.nt.  of 

'  Gist  V.  McGuire,  4  Har.  &  J.  9;  *  Day  r.  Martin,  7  La.  865. 

Aldrich  v,  Reynolds,  1  Barb.  Ch.  613.  •  Claytor  v.  Anthony,  15  Grat.  518. 

'Grundyr.Young,  2Craiich  C.C.  'Head   v.   Perry,    1  Monr.  253; 

114.  Martin  v.  Wade's  Ex'rs,  5  Monr.  77. 

»  Wallis  V,  Dilley,  7  Md.  237.  •  Camp  v,  Bryan,  84  lU.  250. 

«  Rhea  o.  McCk>rkle,  11  Heisk.  415. 
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the  sum  improperly  enjoined,  it  is  error  to  include  in  the 
assesBment  of  damages,  made  in  tlie  same  canse  upon  dissolu- 
tion, the  entire  amount  of  the  judgment  enjoined.* 

§  1667.  When  an  injunction  against  a  judgment  at  law  is 
dissolved  in  part  and  perpetuated  as  to  the  residue,  it  is  proper 
to  award  damages  pertaining  to  the  amount  of  the  judgment 
as  to  which*  the  injunction  was  dissolved.'  But  where  a  judg- 
ment is  enjoined  upon  a  bond  conditioned  for  payment  of  the 
judgment  with  costs  and  damages  in  the  event  of  adissolutioiiy 
to  warrant  a  recovery  of  the  judgment  in  an  action  upon  the 
injunction  bond  after  dissolution,  it  should  be  averred  that  it 
has  not  been  paid.* 

§  1668.  Where  a  judgment  creditor  is  enjoined  from  pro- 
ceeding against  certain  specific  property  claimed  by  a  third 
person,  a  stranger  to  the  original  suit,  without  interfering  with 
the  remedy  against  other  property  or  against  the  person  of  the 
debtor,  who  is  not  made  a  party  to  the  bill,  the  court  w^U  not, 
on  dissolving  the  injunction  and  dismissing  the  bill,  decree  the 
amount  of  the  judgment  as  a  penalty  against  complainants.^ 
So  if  the  injunction  is  dissolved  only  as"  to  a  portion  of  the 
property  affected  by  the  writ,  which  portion  has  not  depreci- 
ated in  value,  and  is  afterward  sold  on  execution  and  the  pro- 
ceeds of  the  sale  are  applied  on  the  judgments,  complainant 
should  not  be  decreed  to  pay  both  the  amount  of  the  judgments 
and  the  penalty.*  And  where  complainant  enjoins  the  sale  of 
his  own  property  under  executions  against  a  third  person,  leav- 
ing the  executions  otherwise  in  full  force  as  to  the  debtor's 
property,  the  measure  of  damages  in  an  action  upon  the  bond 
is  the  real  loss  actually  incurred,  with  costs,  and  not  the  amount 
due  on  the  executions.' 


>  Roberts  «.  Fahs,  86  HI.  268;  Jos- 
lyn  V.  DickerBon,  71  III.  25.  See  as 
to  damages  upon  an  injunction  bond 
under  tbe  Illinois  statute  of  1861, 
Rees  V.  Peltzer,  1  Bradwell,  815. 

'  Perry  r.  Kearney,  14  La.  An.  401. 

•  Crawford  v.  Wood  worth,  9  Bush, 
745.  It  is  held  in  Virginia  that  dam- 
ages on  the  dissolution  of  an  injunc- 


tion against  a  judgment  at  law  form, 
as  to  the  party  obtaining  the  injunc- 
tion, a  part  of  the  judgment,  and 
are  embraced  in  its  lien.  Michaux*^ 
AdmV  r.  Brown,  10  Grat  612. 

*  Portsmouth  Turnpike  Co.  r.  By- 
ington,  12  Ohio,  114. 

» Teaff  V.  Hewitt,  1  Ohio  St.  511. 

•  Hord  r.  Trimble,  1  Lit.  413. 
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§  1669.  Where  the  practice  prevails  of  decreeing  damages 
upon  the  dissolution,  it  is  held  that  the  court  can  not  go 
beyond  the  bond  and  award  greater  damages  than  the  penalty 
tlierein  fixed.'  And  when  a  court  of  equity  has  awarded  dam- 
ages upon  dissolving  an  injunction,  its  decree  is  held  to  be 
conclusive  as  to  the  amount  which  can  be  recovered  in  an  action 
npon  the  bond.  In  such  action  the  surety  is  bound  by  the 
decree  and  will  not  be  permitted  to  show  in  defense  that  less 
damages  were  sustained  than  the  amount  awarded  by  the  de- 
cree, since  this  would  re-open  the  whole  subject  matter  of  the 
decree.'  And  if  the  damages  to  the  different  parties  against 
whom  the  injunction  issued  are  several  and  distinct  in  their 
nature,  the  bond  will  be  held  to  be  a  several  obligation,  although 
its  languaa:e  might  be  construed  to  cover  merely  an  obligation 
to  the  defendants  jointly.* 

§  1670.  The  pa^nnent  of  damages  is  considered  as  a  penalty 
for  failure  to  sustain  an  injunction,  and  it  is  held  that  the  order 
of  dissolution  necessarily  imports  that  the  damages  are  to  be 
paid,  unless  it  expressly  remits  them.*  And  where  the  bond 
is  conditioned  for  the  payment  of  such  damages  as  the  court 
may  award,  and  the  court  simply  dissolves  the  injunction  and 
dismisses  the  bill  without  decreeing  any  damages,  the  order  of 
dissolution  necessarily  implies  that  the  damages  must  be  paid.* 
So  a  bond  conditioned  for  the  payment  of  such  costs  and  dam- 
ages as  may  be  awarded  against  complainant  in  case  the  in- 
junction is  dissolved,  authorizes  a  recovery  of  the  damages  and 
costs  incurred,  whether  awarded  upon  the  dissolution,  or  after- 
ward, or  in  a  different  proceeding.*  And  in  computing  dam- 
ages upon  the  dissolution  of  an  injunction,  the  taxable  costs 


»Stnrjri8  V,  Knapp,  83  Vfc.  486; 
Lawton  v.  Green,  64  N.  Y.  326,  mod- 
ifying S.  C.  5  Hun.  157. 

*Lotbrop  f.  Soaih worth,  5  Mich. 
436. 

'Sturgis  p.  Knanp,  3:5  Vt.  486. 

*  Qaytor  v,  Anthony,  15  Grat.  518. 

•Claytor  p.  Anthony,  15  Gra'.  518. 
But  see  Ashby  v.  Chambers,  3  Dana, 
437,  where  it  is  held  that  there  can 


be  no  recovery  upon  an  injunction 
bond  conditioned  for  the  payment  of 
such  damages  as  shall  be  awarded, 
where  none  have  been  decreed  upon 
the  dissolution  of  the  injunction. 

•Hibbardv.  McKindley,  28  ni. 
240;  Brown  v.  Gorton,  31  111.  416; 
Edwards  v.  Edwards,  lb.  474;  Rob- 
erts V.  Dust,  4  Ohio  St.  502. 
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of  80  much  of  the  proceedings  in  the  injunction  suit  as  were 
necessary  to  procure  the  dissolution  may  properly  be  included.* 

§  1671.     An  injunction  against  the  sale  of  property  under 
a  deod  of  trust  is  not  necessarily  a  proceeding  restraining  tlie 
collection  of  money,  and  damages  in  such  case  are  not  to  be 
estimated  under  a  statute  prescribing  a  fixed  rate  of  damages 
on  the  dissolution  of  injunctions  restraining  the  payment  of 
money,  but  they  should  be  computed  according  to  the  degree 
of  injury  actually  sustained.*     In  all  such  cases  the  amount 
of  injury  should  be  determined  by  proper  evidence,  taking  into 
consideration  the  probable  amount  that  might  have  been  real- 
ized had  the  sale  not  been  enjoined,  the  value  of  money  at  the 
time,  and  such  other  circumstances  as  tend  to  show  the  actual 
damages  sustained.*    But  it  is  improper  to  allow  the  difference 
in  the  value  of  United  States  treasury  notes  at  the  time  of 
granting  and  of  dissolving  the  injunction,  as  compared  with  the 
market  value  of  gold  coin.*    The  court  may,  however,  upon 
dissolving  an  injunction  against  a  sale  of  real  estate  under  a 
foreclosure  decree,  allow  in  assessing  the  damages  a  reasonable 
attorney's  fee  for  defending  the  injunction  suit,  and  may  also 
allow  the  costs  of  advertising  the  sale.*    And  upon  the  disso- 
lution of  an  injunction  against  a  sale  of  land  under  a  trust 
deed  in  the  nature  of  a  mortgage,  the  trustee  having  merely 
the  naked  legal  title  for  the  purposes  of  the  trust,  can  not  re- 
lease the  damages  occasioned  by  the  injunction,  and  the  bene- 
ficiary or  cestui  que  trust  may  recover  damages  upon  tlie  bond, 
notwithstanding  an  attempted  release  of  such  damages  by  the 
trustee.* 

§  1672.  Upon  the  dissolution  of  an  injunction  to  an  action 
at  law  on  a  promissory  note,  the  bond  being  conditioned  for 
the  payment  of  all  damages  which  may  result  to  the  party  en- 
joined by  reason  of  the  injunction,  plaintifiii  should  be  allowed 

>  Aldrich  V.  Reynolds,  1  Barb.  Ch.  Morton,  75  III.  621. 

613.  «  Riddleflbarger  i;.   McDanieL   88 

'  Kennedy's  Admr'x  p.  Hammond,  Mo.  138. 

16  Mo.  341.  *  Cammings  v.  Burleson,  78  Ill« 

'St.  Louis  V.  Alexander,  23  Mo.  281. 

483.     And  see  Marsh,  Adm>,    v.  •O'Reillys.  Miller,  52  Mo.  210. 
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their  taxable  costs  during  the  time  they  were  delayed  by  tho 
injunction,  both  in  the  action  at  law  and  in  the  suit  in  equity, 
provided  such  costs  can  not  be  realized  from  the  parties  prose- 
cuting the  injunction  suit.' 

§  1673.  In  determining  the  amount  of  damages  to  be  al- 
lowed upon  the  dissolution  of  an  injunction  restraining  one 
from  exercising  acts  of  ownership  over  his  real  property,  the 
courts  are  not  governed  by  arbitrary  rules,  but  proceed  upon 
equitable  principles,  the  defendant  being  entitled  to  such  dam- 
ages as  are  the  necessary  and  proximate  result  of  such  depriv- 
ation. And  the  loss  of  timber,  wood  and  sand  which  have 
been  taken  away  from  the  premises  pending  the  injunction, 
and  while  the  owner  was  deprived  of  the  right  to  protect  his 
land  from  invasion,  may  be  included  in  the  assessment  of  dam- 
ages.* So  the  loss  of  the  use  and  rental  of  the  premises  during 
the  time  defendant  was  enjoined  is  a  proper  element  of  dam- 
ages to  be  recovered  in  an  action  upon  the  bond.*  So,  too, 
damages  for  the  crops  which  defendant  was  prevented  by  the 
injunction  from  harvesting  may  properly  be  allowed.*  And  in 
such  cases  the  rule  of  damas^es  is  not  limited  to  what  the  land 
was  worth  to  plaintiff  in  the  injunction  suit,  but  the  damages 
actually  sustained  by  defendants  by  being  kept  out  of  posses- 
sion will  be  allowed;  and  evidence  showing  that  defendants 
lost  their  crops  for  the  entire  season,  by  reason  of  being  de- 
prived of  the  land,  is  admissible/  And  where  a  mortgagor  ob- 
tains an  injunction  to  prevent  the  mortgagee  from  selling  the 
premises  under  a  decree  in  foreclosure,  and  pending  the  in- 
junction the  mortgagor  removes  emblements  from  the  prem- 
ises, the  value  of  the  emblements  should  be  included  in  the 
damages  awarded  to  the  mortgagee  upon  dissolution.* 

§  1674.     Where    plaintiff,     being  in    possession    of    and 

^  Derry  Bank  v.  Heath,  46  N.  H.  613.     As  to  the  proper   damagres 

524.  where  defendant  has  by  the  ii^'unc- 

*  Alexander  v,  Colcord,  85  III.  323.  tion  been  prevented  from  clearing 

*  Smith  V,  Wells,  46  Miss.  64.  certain  land,  and  from  carrying  oat 
^  Allen  V,  Brown,  5  Lans.  511.  a  contract  to  famish  a  given  amount 
'Edwards  p.  Edwards,  81  III.  474.  of  lumber,  see  McEinzie 9.  Mathews, 
« Aldrich  v.  Reynolds,  1  Barb.  Ch.  59  Mo.  99. 
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§  1680.  Where  a  judgment  debtor  makes  a  fraudalent  sale  of 
his  goods,  without  consideration,  and  still  retaining  possession, 
and  the  vendee  under  such  fraudulent  sale  obtains  an  injunction 
against  a  sale  of  the  goods  under  execution  against  the  debtor, 
upon  dissolving  such  injunction  it  is  the  duty  of  the  court  to 
award  the  highest  damages  allowed  by  law  for  such  an  abnse 
of  the  equitable  remedy  of  the  court* 

§  1681.  When  defendants  are  restrained  from  selling  an 
alleged  patented  article,  upon  the  ground  that  plaintiffs  have 
the  sole  control  of  its  sale  as  grantees  of  the  patentees,  but 
plaintiffs  fail  to  maintain  their  injunction  because  of  their  fail- 
ure to  prove  that  the  article  was  patented,  plaintiffs  and  their 
sureties  will  be  held  liable  in  an  action  upon  the  bond  for  the 
damages  thereby  sustained.* 

§  1682.  When  proceedings  at  law  conducted  for  the  benefit 
of  one  person,  but  in  the  name  of  another,  are  restrained  by  an 
injunction  which  is  not  directed  to  the  real  party  in  interest, 
but  only  to  the  nominal  party,  the  damages  and  expenses  in- 
curred by  the  real  party  in  interest  in  procuring  a  dissolution 
of  the  injunction  will  be  presumed  in  law  to  have  been  in- 
curred by  the  defendant  of  record,  the  nominal  party,  and  may 
be  recovered  in  his  name  for  the  benefit  of  the  real  party  in 
interest.* 

§  1683.  Where  an  injunction  is  obtained  to  prevent  the  dis- 
possession of  plaintiff  for  non-payment  of  rent,  upon  die  dis- 
solution of  the  injunction,  the  amount  of  rent  at  the  rate  re- 
served in  the  lease,  while  plaintiff  kept  possession,  is  a  fair 
measure  of  damages.* 

§  1684.  Under  a  statute  conferring  upon  the  court  discre- 
tionary power  to  award  damages  upon  dissolving  an  injunction, 
not  exceeding  a  certain  amount,  a  court  of  appellate  jurisdiction 
will  not  ordinarily  review  the  exercise  of  that  discretion,  even 

*  Pendleton  v.  Eaton,  23  La.  An.  'Andrews  v.  Glenville  Woolen  Co. 
435.  50  N.  Y.  282. 

*  Wentzel  9.  Robinson,  23  La.  An,  'Bray  v.  Poillont  4  Thomp.  &  C. 
451.  663. 
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thongh  the  amount  asseBsed  is  mnch  less  than  the  limit  fixed 
bj  the  statute.^ 


VI.    Counsel  Fsks. 

8  1685.  General  rule  as  to  allowance  of  oouneel  feet. 

1686.  Test  as  to  allowance.  ^ 

1687.  When  allowed  for  final  hearinff. 

1688.  Limitations  upon  the  general  doctrine. 

1689.  Fees  after  dissolution  not  allowed. 

1690.  Farther  limitations. 

1691.  City  eigoined  from  collecting  taxes. 

1692.  Not  allowed  when  ix^ unction  expires  by  its  terms;  contingent  fee 

not  allowed.  « 

§  1685.  A  reasonable  amount  of  compensation  paid  as 
counsel  fees  in  procuring  the  dissolution  of  an  injunction  may 
be  recovered  in  an  action  upon  the  bond,  or  in  the  assessment 
of  damages  in  the  injunction  suit  after  dissolution  where  that 
practice  prevails,  if  the  injunction  was  improperly  or  wrong- 
fully sued  out,  the  amount  being  limited  to  fees  paid  counsel 
for  procuring  the  dissolution,  and  not  for  defending  the  entire 
case.  Counsel  fees  in  such  cases  are  regarded  as  a  proper  sub- 
ject of  consideration  in  estimating  the  damages  incurred,  the 
loss  being  as  direct  and  immediate  as  any  other.*    And  under 


'Moore  v.  Granger,  30  Ark.  574. 
As  to  the  extent  to  which  damages 
will  be  allowed  against  minors  upon 
the  dissolution  of  an  injunction  ob- 
tained by  them,  see  Greig  v,  Eastin, 
30  La.  An.  1130. 

'Behrens  v,  McEenzie,  23  Iowa, 
333;  Edwards  0.  Bodine,  11  Paige, 
224;  Coates  v.  Coates,  1  Duer,  664 
Corcoran  v.  Judson,  24  N.  Y.  106 
Aldrich  v.  Reynolds,   1  Barb.  Ch 
613;  Ah  Thaie  v.  Quan  Wan,  3  Cal 
216;  Prader  0.  Grim,  13  Cal.  585; 
Garrett  v,  Logan,  19  Ala.  844;  Derry 
Bank  v.  Heath,  45  N.  H.  524;  Ryan 


V.  Anderson,  25  III.  872;  Collins  v. 
Sinclair,  51  III.  828;  McRae  v.  Brown, 
12  La.  An.  181 ;  Brown  v.  Jones,  5 
Nev.  374;  Rose  17.  Post,  56  N.  Y. 
603;  Baylis  v.  Scudder,  6  Hun,  800; 
Cummings  v.  Burleson,  78  111.  281 ; 
Joslyn  V.  Dickerson,  71  111.  25; 
Raupman  v.  City  of  Evansville,  44 
Ind.  892;  Buford  r.  Keokuk  N.  L. 
P.  Co.  3  Mo.  App.  159;  Hannibal  & 
St.  J.  R.  Co.  r.  Shepley,  1  Mo.  App. 
254;  Bohan  0.  Casey,  5  Mo.  App. 
101.  See,  »ilso,  Park-o.  Musgrave,  6 
Hun,  223;  Beesonv.  Beeson,  59  Ind. 
97.    But,  notwithstanding,  the  well- 
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a  statute  requiring  the  court,  after  dissolving  an  injunction, 
upon  a  suggestion  of  damages  being  filed  by  the  injured  party, 
to  assess  the  damages  sustained  by  reason  of  the  injunction,  it 
is  not  error  to  include  counsel  fees  for  defending  the  injunction 
suit.* 

§  1686.  The  allowance  of  counsel  fees  as  damages  upon  dis- 
solving an  injunction  is  based  upon  the  fact  that  defendant  has 
been  compelled  to  employ  aid  in  ridding  himself  of  an  unjust 
restriction,  which  has  been  placed  upon  him  by  the  action  of 
plaintiff.*  And  the  true  test  with  regard  to  allowance  of 
counsel  fees  as  damages  would  seem  to  be,  that  if  they  are 
necessarily  incurred  in  procuring  the  dissolution  of  the  injunc- 
tion, when  that  is  the  sole  relief  sought  by  the  action,  they  may 
be  recovered;  but  if  the  injunction  is  only  ancillary  to  the 
principal  object  of  the  action  and  the  liability  for  counsel  fees 
is  incurred  in  defending  the  action  generally,  the  dissolution  of 
the  injunction  being  only  incidental  to  that  result,  then  such 
fees  can  not  be  recovered.*  Thus,  where  the  principal  purpose 
of  the  action  was  to  adjudicate  a  question  of  title,  and  an  inter- 
locutory injunction  was  obtained,  but  no  motion  was  ever  made 
or  argued  for  its  dissolution,  and  the  case  was  finally  tried  upon 
its  merits  upon  the  question  of  title  and  decided  in  favor  of 
defendants,  and  the  injunction  was  thereupon  dissolved  by 
virtue  of  the  judgment  upon  the  main  controversy,  it  was  held 
that  counsel  fees  for  dissolution  could  not  be  recovered  in  an 
action  upon  the  bond.*    So  where  the  principal  contest  upon 


settled  doctrine  allowing  reasonable 
counsel  fees,  it  is  held  by  the  Su- 
preme Court  of  the  United  State?, 
that  in  an  action  upon  the  bond  to 
recover  damages  after  a  dissolution, 
counsel  fees  incurred  by  defendant 
in  the  ii^junction  suit  can  not  be  al- 
lowed, although  the  bond  be  con- 
ditioned for  the  payment  of  all  dam- 
ages and  costs  that  may  be  occa- 
sioned by  the  injunction.  The  rea- 
soning upon  which  this  conclusion 
is  based  is,  that  there  is  no  fixed 
standard     for    determining    what 


should  be  allowed  as  counsel  fees, 
and  that  their  allowance  is  forbidden 
by  the  analogies  of  the  law,  and  by 
sound  public  policy.  Oelrichs  v. 
Spain,  15  Wal.  211. 
>  Misner  v.  Bullard,  43  Rl.  470. 

*  Buiord  V.  Keokuk  N.  L.  P.  Co.  3 
Mo.  App.  159. 

*  Noble  V.  Arnold,  23  Ohio  St.  264; 
Riddles.  Cheadle,  25  Oliio  St.  278; 
Langworthy  9.  McEelyey,  25  Iowa, 
48. 

« AUport  9.  Eelley,  2  Mont.  343. 
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the  hearing  was  not  with  reference  to  the  injunction,  bnt  con- 
cerning a  qnestion  of  title,  the  injunction  being  only  incidental 
thereto,  and  the  coaneel  fees  incurred  upon  the  trial  woald  have 
been  incurred  in  the  absence  of  any  injunction,  it  was  held  that 
they  conld  not  be  included  in  the  damages.'  Nor  will  such 
fees  be  allowed  when  no  motion  to  dissolve  was  made  and  when 
the  fees  proven  were  for  the  preparation  and  management  of 
the  case  upon  the  final  heai'ing,  and  when  it  is  not  shown  that 
any  portion  of  such  expense  was  caused  by  reason  of  the  tem- 
porary injunction.*  Nor  will  such  fees  be  allowed  when  it  is 
not  shown  that  the  injunction  rendered  the  trial  of  the  cause 
more  difficult  than  it  would  otherwise  have  been,  or  that  it  in- 
creased the  expense  of  defending  the  action.* 

§  1687.  Where  a  motion  for  a  dissolution  is  properly  made 
by  defendant  and  is  denied,  not  upon  the  merits,  but  because 
the  conrt  in  its  discretion  declines  to  go  into  tlie  merits  before 
the  final  hearing,  and  upon  such  final  hearing  the  injunction  is 
dissolved,  the  expenses  of  the  motion  to  dissolve  are  properly 
allowable  as  damages.  And  in  such  case,  the  final  trial  being 
necessary  to  dissolve  the  injunction  and  defendant  being  re- 
quired to  submit  to  it  until  such  hearing,  counsel  fees  for  the 
trial  may  be  allowed/  So  counsel  fees  have  been  allowed  for 
a  motion  to  dissolve  when  made  in  good  faith,  althousfh  the 
court  declined  to  hear  the  motion  and  did  not  dissolve  the  in- 
junction until  the  final  hearing.* 

§  1688.  It  is  improper  to  allow  as  damages  counsel  fees  for 
the  expense  incurred  in  trying  the  entire  cause,  irrespective  of 
the  injunction,  and  the  fees  should  be  limited  to  such  as  per- 
tain to  the  dissolution.*  And  the  conrt  should  only  allow  a 
fair  and  reasonable  compensation  to  defendant,  in  assessing 
his  damages  upon  a  dissolution,  for  money  actually  paid  to 
counsel  or  for  a  liability  fairly  and  honestly  incurred  in  pro- 

» Diabrow  v.  Garcia,  52  N.  Y.  654.  50  N.  Y.  282. 

•Hovey  r.  Rubber  Tip  Pencil  Co.  'Wallace  v.  York,  45  Iowa,  81. 

50  N.   Y.  885;   Hotchkias  v.  Piatt,  But  see  Allen  «.  Brown.  5  Lana.  511. 

8  Hun,  46.  •  Elder  v.  Sabin.  66  111.  126;  Camp- 

'Allen  V,  Brown,  5  Lana.  511.  bell  v.  Metcalf,  1  Mont.  378. 

*  Andrews  v,  Glenville  Woolen  Co. 
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curing  the  dissolution.    Nor  shonld  fees  be  allowed  for  other 
services  than  those  pertaining  to  the  dissolution,  nor  when 
defendant  has  managed  his  own  case,  and  when  he  has  neither 
paid  nor  become  liable  for  any  fees.*    And  where  no  counsel 
fees  have  been  paid,  the  defendant,  a  municipal  corporation, 
defending  by  its  salaried  attorney  without  fee  for  his  services, 
no  counsel  fees  should  be  allowed.*    Nor  can  defendant  lay 
the  foundation  for  larger  damages  by  employing  an  unnecesBarj 
number  of  counsel.'    But  to  warrant  a  court  in  the  allowance 
of  counsel  fees  for  procuring  a  dissolution,  it  would  seem  not 
to  be  necessary  that  the  fees  should  have  been  actually  paid ; 
it  will  sufBce  that  the  services  have  been  rendered  and  the  lia- 
bility incurred.*    It  must,  however,  be  shown  that  the  services 
were  actually  rendered  and  that  they  were  equal  to  the  amouut' 
allowed,  and  such  evidence  should  be  preserved  in  the  record.* 
And  fees  will  not  be  allowed  in  the  absence  of  proof  of  pay- 
ment or  of  any  liability  or  charge  actually  incurred  therefor/ 
But  when,  upon  dissolving  an  injunction,  damages  have  been 
allowed  defendant  for  counsel  fees,  the  fact  that  the  attorney 
appeared  in  the  court  below  and  argued  the  motion  to  dissolve 
may  be  taken  as  sufficient  evidence  of  a  retainer.' 

§  1689.  When  the  bond  is  conditioned  for  the  payment  of 
all  damages  sustained  by  suing  out  an  injunction  if  the  same 
is  dissolved,  it  is  not  proper  to  allow  counsel  fees  for  services 
rendered  in  the  progress  of  the  cause  to  a  final  decree  after  dis- 

>  Jevne  v,  Osgood,  57  111.  340. 

•  Uhrig  V.  St  Louis,  47  Mo,  528. 
And  under  the  statute  of  Illinois  al- 
lowing damages  upon  the  dissolution 
of  injunctions,  fees  to  counsel  who 
have  rendered  services  ex  offlcit^,  such 
as  the  attorney  general  of  the  state, 
or  the  public  prosecutor,  can  not  be 
allowed  as  damages,  Wilson  v. 
Weber,  3  Bradwell,  125. 

•Collins  9.  Sinclair.  51  HI.  328; 
Botchkiss  0.  Piatt,  8  Hun.  46. 

*  Garrett  v.  Logan.  19  Ala.  344; 
McRaev.  Brown,  12  La.  An.  181; 
Brown  r.  Jones,  5  NeY«  874j  KoblQ 


f.  Arnold,  28  Ohio  SL  264.    Bat 
eontra,  Willson  v.  McEvoy,  25  CaL 
169;  Prader  v,  Grimm,  28  CaL  11. 

*  Delahanty  v.  Warner,  75  111.  185. 

•  Packer  v.  Nevin,  67  N.  Y.  550; 
Fisher  p.  Tribby.  5  Bradw.  335. 

'  Directors  v.  Trustees,  66  111.  247. 
As  to  the  amount  to  be  allowed  as 
counsel  fees,  when  the  only  service 
rendered  was  m  presenting  to  the 
court,  upon  the  motion  for  dissolution, 
the  question  of  the  construction  of  a 
statute,  see  Spring  v.  Collector  of 
Olney.  78  lU,  101, 
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BoIatioD,  since  such  fees  are  not  properly  damages  occasioned 
by  suing  ont  the  injunction;  they  will  not,  therefore,  be  al- 
lowed as  damages,  even  though  the  object  of  the  suit  is  to 
obtain  a  perpetual  injunction.* 

§  1690.  While,  as  has  thus  been  shown,  counsel  fees  per- 
taining to  the  dissolution  are  properly  allowable  in  assessing 
damages,  yet  the  damages  on  this  account  should  be  limited  to 
such  legal  services  as  are  necessary  to  procure  a  dissolution, 
and  should  not  include  services  upon  a  cross-bill  tiled  by  de* 
fendant,  which  raises  other  issues  than  those  pertaining  to  the 
injunction  and  which  are  not  necessary  to  its  determination.' 
And  when  no  expenses  are  incurred  by  the  dissolution  which 
are  separable  from  and  not  chargeable  as  the  necessary  expenses 
incurred  by  defendants  in  revesting  themselves  with  title  to 
the  lands  in  controversy  by  a  cross-bill,  no  damages  should  be 
allowed  upon  dissolution.* 

§  1691.  Where  a  city  is  enjoined  from  the  collection  of 
taxes  to  pay  interest  upon  its  bonds,  upon  dissolving  the  in- 
junction it  is  proper  to  allow  reasonable  damages,  including 
counsel  fees  ;  and  the  fact  that  one  of  the  city's  attorneys  is 
himself  interested  in  such  bonds  will  not  deprive  the  city  of 
its  right  to  damages/ 

§  1692.  In  an  action  upon  the  bond  counsel  fees  for  dis- 
solving the  injunction  will  not  be  allowed  when  it  expired  by 
its  own  terms  and  by  operation  of  law,  and  when  no  steps 
were  taken  to  procure  its  dissolution,  and  no  expenses  incurred 
for  counsel  fees.'  Nor  can  a  contract  for  a  contingent  or 
speculative  fee  for  services  as  counsel  be  made  the  basis  on 
which  to  charge  the  adverse  party  in  an  assessment  of  dam- 
ages upon  the  dissolution  of  an  injunction,  since  such  assess- 
ment must  rest  upon  equitable  grounds  and  can  not  exceed  the 
damages  actually  sustained.' 

'  Robertson  v,  Robertson,  58  Ala.  *  Mason  r.  City  of  Shawneetown, 

68.  77  111.  588. 

•  Alexander  t?.  Colcord.  85  HI.  328.  »  Kittle  v,  De  Lamater,  7  Neb.  70. 

'Wilson  V.  Haecker,  85  111.  849.  *  Hedges  v.  Meyers,  5  Bradw.  847. 


CHAPTER    XXXIIL 

OF  APPEALS. 

I.     ApPSATil  FBOX  THS  GbAKTIKG  OF  iKJtTNCTIOim, §  1693 

IL     APFSAIil  FBOM  THB  DISSOLUTION  OF  IkJUKCTIOKS, 1702 


L      AfPEALB  FBOM  THB  GBANTINa   OF  INJUNCTIONS. 

§  1698.  Appeal  not  luaally  allowed  independent  of  statute. 

1694.  Question  dependent  npon  statute. 

1695.  The  doctrine  in  Louisiana. 

1696.  Appellate  courts  averse  to  interfering^  with  action  of  court  below. 

1697.  When  bill  taken  as  true;  afifidavits  should  be  preserved. 

1698.  Effect  of  appeal  as  to  act  eigoined. 

1699.  Effect  of  writ  of  error  fit>m  U.  S.  Supreme  Court. 

1700.  Modification  by  appellate  court. 

1701.  Effect  of  appeal  on  power  of  inferior  court. 

§  1693.  The  right  of  appeal  from  an  order  of  a  oonrt  of 
original  jurisdiction,  granting  or  refusing  an  interlocutory 
injunction,  has  given  rise  to  much  apparent  conflict  of  au- 
thority. Such  conflict  is,  however,  largely  due  to  the  difference 
in  legislation  prevailing  in  the  different  states  touching  the 
right  of  appeal  in  general,  and  the  nature  or  character  of  the 
order  fix)m  which  an  appeal  will  lie.  Independent  of  legis- 
lation, and  upon  principle  as  well  as  authority,  it  is  believed 
that  the  true  doctrine  is,  that  an  order  either  granting  or  re- 
fusing a  preliminary  injunction,  being  merely  an  interlocutory 
order,  made  during  the  progress  of  the  cause,  does  not  partake 
of  tlie  nature  of  a  final  judgment  or  decree  to  such  an  extent 
as  to  warrant  an  appeal  therefrom,  or  to  justify  a  court  of 
review  in  revising  the  action  of  the  inferior  court  upon  such 
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qnestion.'  Even  in  those  states  where  a  different  rule  prevails, 
as  the  result  of  legislation,  courts  of  appellate  powers,  as  will 
hereafter  be  shown,  have  been  exceedingly  jealous  of  any  in- 
terference with  the  action  of  the  court  below.  And  since  an 
order  granting  a  preliminary  injunction  is  interlocutory  in  its 
nature,  and  not  subject  to  review  upon  appeal,  an  appellate 
court  will  not,  upon  appeal  from  a  final  decree  in  the  main 
GMifle,  revise  or  consider  the  action  of  the  court  below  in  im- 
posing terms  as  a  condition  to  granting  an  interlocutory  in- 
junction.* 

§  1694.  In  determining,  however,  whether  an  appeal  will 
lie  from  an  order  granting  or  continuing  an  interlocutory  in- 
junction, the  question  must  ultimately  be  controlled  by  the 
legislation  of  the  particular  state,  rather  than  upon  any  gen- 
eral principle.  Thus,  under  a  former  statute  in  New  York, 
which  enacted  that  all  persons  aggrieved  by  any  sentence, 
judgment,  decree  or  order  of  the  court  of  chancery  might 
appeal  from  the  same,  or  any  part  thereof,  an  order  continuing 
an  injunction  after  answer,  with  costs  for  resisting  a  motion  to 
dissolve,  was  held  to  fall  within  the  terms  of  the  statute  and 
an  appeal  was  sustained  from  such  order.'    And  in  New  Jer- 


I  Marble  v.  Bonhotel,  S5  II).  240; 
Hobart  p.  Ford,  6  Nev.  77.  And 
see  Hilbish  v,  Catherman,  60  Pa. 
St.  444;  Glass  v.  Clark,  41  Ga.  544; 
Wells  r.  Coleman.  53  Gal.  416. 
And  see  Raymond  v.  Conger,  51 
Tex.  536. 

*  Hanfoid  v.  Blessing,  80  111.  188. 

•McVickar  r.  WoK»tt,  4  Johns. 
510.  The  following  observations  of 
Spenoer,  J.,  embody  the  reasons  for 
sustaining  the  right  of  appeal  in 
sach  a  case:  "  This  appeal  is  from 
an  order  of  the  coart  of  chancery, 
continaing  an  injunction  after  an- 
swer, and  directing  the  payment  of 
costs  by  the  appellants  to  the  respond- 
ents for  resisting  the  motion  to  dis- 
Bolye  the  injunction  issued  on  filing 
the  bill.    It  has  been  objected  pre- 


liminarily that  no  appeal  is  main- 
tainable upon  an  order  like  the  pres- 
ent. Tho  twenty-second  article  of 
the  constitution  and  the  eighth  sec- 
tion of  the  act  regulating  proceed- 
ings on  appeal  and  error  have  been 
cited.  The  constitution  does  not 
profess  to  specify  any  regulations 
upon  the  subject,  but  directs  that  a 
court  shall  be  instituted  for  the  trial 
of  impeachments  and  the  correction 
of  errors,  under  the  regulations 
which  shall  be  established  by  the 
legislature.  The  section  of  the  stat- 
ute referred  to  declares  that  all  per- 
sons aggrieved  by  any  sentence, 
judgment,  decree  or  order  of  the 
court  of  chancexy  or  court  of  pro- 
bate may  appeal  from  the  same,  or 
any  part  thereof,  to  this  court    Tho 
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Bey  it  is  held  that  all  orders  granting,  refusing,  sustaining  or 
dissolving  injunctions  are  appealable,  unless  in  exceptional 
cases  where  an  order  is  so  temporary  in  its  operation,  or  so 
slightly  affects  the  interest  of  the  party  on  whom  it  operates, 
that  he  can  not  be  said  to  be  aggrieved.'  So  under  the  present 
code  of  Iowa  it  would  seem  that  an  appeal  lies  from  an  order 
either  granting  or  refusing  an  interlocutory  injunction.* 

§  1695.  In  Louisiana  it  is  held  that  while  an  appellate  court 
will  not  interfere  by  anticipation  with  the  exercise  of  the  judi- 
cial discretion  of  an  inferior  court  upon  an  application  for  an 
injunction,  it  will  yet  revise  the  judgment  of  such  court  after 
it  has  acted,  to  determine  whether  that  discretion  has  been 
properly  exercised.*  And  if  the  court  below  refuses  to  allow' 
an  appeal  from  its  order  refusing  an  interlocutory  injunction. 


decision  of  the  chancellor,  in  denying^ 
a  dissolution  of  the  iivjunction,  direct- 
ing: it  to  be  retained,  and  awarding 
costs  agrainst  the  appellants,  brings 
this  case  within  the  terms  of  the 
statate.  An  order  of  that  court  has 
intervened,  in  relation  to  which  the 
appellants  are  aggrieved  by  the  pay- 
ment of  costs,  if  that  order  is  not 
justified  on  legal  principles.  That 
orders  may  be  appealed  from,  it  is 
now  too  late  to  controvert;  the  prac- 
tice of  this  court,  in  hearing  such 
appeals  in  a  variety  of  cases,  has 
g^yen  a  construction  to  the  statute 
not  to  be  shaken.  Without  under- 
taking to  draw  the  line  between 
such  orders  as  may  or  may  not  be 
appealed  from,  in  my  opinion  this 
is  an  order  from  which  an  appeal 
lies.  In  coming  to  a  decision  on  a 
motion  before  the  court  of  chancery, 
there  must  necessarily  have  been  an 
examination  into  the  merits  of  the 
case,  as  disclosed  by  bill  and  answer, 
and  the  appellants  have  sustained  a 


gravamen  in  the  payment  of  oontB/' 
But  for  the  doctrine  of  the  New 
York  courts  under  later  statutes,  see 
Paul  V.  Hunger.  47  N.  Y.  469;  Peo- 
ple V,  Schoonmaker,  50  N.  Y.  499. 

'  Morgan  v.  Rose,  7  G.  E.  Green, 
583. 

'  Bennett  v.  Hetherington,  41 
Iowa,  142.  In  Delaware,  where  the 
right  of  appeal  is  given  to  the  super- 
visory court  *'from  any  interlocutory 
or  final  orders  or  decrees  of  the  chan- 
cellor,** the  somewhat  novel  doctrine 
is  held  that  an  order  for  an  iigunc- 
tion  pefidenie  lite  can  not  be  appealed 
from  if  it  be  such  an  order  as  a  court 
of  equity,  under  its  established  rules, 
may  properly  issue;  but  that,  if  the 
court  has  gone  beyond  its  established 
rules  and  attempted  to  eigoin  some- 
thing which  equity  never  before  en- 
joined, an  appeal  may  be  had  from 
such  interlocutory  order.  Tatem  r. 
Gilpin,  1  Del.  Ch.  13. 

*Beebep.  Guinault,  29  La.  An. 
795, 
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when  such  appeal  should  be  granted,  it  is  held  that  mandamua 
will  lie  to  compel  the  court  to  grant  an  appeal/ 

§  1696.  It  is,  however,  worthy  of  note  that  even  in  those 
states  where  the  right  of  appeal  is  recognized  frora  an  order 
of  a  court  of  original  jurisdiction  granting  or  refusing  an  in- 
terlocutory injunction,  courts  of  review  or  of  appellate  juris- 
diction interfere  with  extreme  reluctance  with  the  action  of  the 
inferior  court.  Treating  the  power  of  granting  interlocutory 
injunctions  as  resting  in  a  sound  judicial  discretion,  the  courts 
of  appellate  jurisdiction  are  averse  to  any  interference  with  the 
exercise  of  that  discretion.  And  to  such  an  extent  is  this  aver- 
sion manifest^  that  it  may  be  stated  as  a  general  rule  prevail- 
ing in  states  where  appeals  are  allowed  from  orders  granting 
or  refusing  injunctions  m  limine^  that  the  appellate  or  revis- 
ory tribimal  will  not  interfere  with  or  control  the  action  of  the 
court  below  in  such  matters  unless  it  has  been  guilty  of  a  clear 
abuse  of  that  discretion;  and  by  abuse  of  discretion  within  the 
meaning  of  the  rule  is  meant  an  error  in  law  committed  by  the 
court.*    Unless,  therefore,  some  established  rule  of  law  or  prin- 


'  State  V,  Judge  of  the  Superior 
District  Court,  26  La.  An.  550;  Same 
V.  Same.  28  La.  An.  902. 

•DeGodey  v.  Godey,  39  Cal.  157; 

Patterson  r.  Board  of  Supervisors,  50 

Cai.  844;  Moses  p.  Flewellen,  42  Ga. 

886;  Bonaudv.  Genesi,  42  Ga.  639; 

McDonald  v.  Davis,  43  Ga.  356;  Cub- 

bidgev.  Adams,  42  Ga.  124;  Rowland 

r.  Ransome,  43  Ga.  890;  Smith  p. 

Magourich,  44  Ga.  168;  Thomas  v, 

Stokes,  44  Ga.  681 ;  Jones  v.  Jones, 

58  Ga.  184;  Anthony  r.  Stephens,  46 

Ga.  241 ;  Isam   v.  Hooks,  46  Ga. 

309;  Davis  v.  Weaver,  46  Ga.  626; 

Oberholser  r.  Greenfield,  47  G a.  530; 

Schaefer  r.  Hnnnewell,  47  Ga.  660; 

Parker  v.  Green,  49  Ga.  624.    See, 

also,  Gnllatt  v.  Thrasher,  42  Ga.  429; 

Bndwell  9.  McNair,  48  Ga.  176;  Hill 

r.  Sledge,  51  Ga.  589.    In  Bonaud 

v.  Genesi,  42  Ga.  689,  McCay,  J., 


says,  p.  640:  "  The  granting  or  re- 
fusing injunctions  is  in  the  wise 
discretion  of  the  chancellor.  His 
judgment  is  not  error  unless  he  actn 
illegally.  This  court,  as  we  have 
said  in  many  cases,  is  not  a  court  of 
appeals  to  re-hear  questions  of  fact 
and  judge  of  them  de  novo.  It  is 
only  when  the  court  below  acts  ille- 
gally that  this  court  will  reverse  the 
judgment.  We  desire  to  say  that 
in  the  granting  and  refusing  injunc- 
tions, nbtil  the  hearing,  the  judge  of 
the  Superior  Court  is  clothed  by  the 
law  with  a  discretion.  If  this  court 
undertakes  to  reverse  his  judgment 
simply  because  we  think  the  bui-den 
of  the  case  is,  on  the  facts,  against 
his  judgment,  we  should  be  ourselves 
assuming  an  original  jurisdiction  not 
granted  to  this  court.  The  judges 
of   the   superior    court  should   be 
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ciple  of  eqnitj  has  been  violated^  the  action  of  the  conrt  below 
will  not  be  interfered  with  npon  snch  an  appeal/  liTor  will  the 
appellate  conrt  upon  snch  an  appeal  ordinarily  revise  or  con- 
trol the  discretion  of  the  court  below  upon  qnestions  of  oon- 
flictii^  evidence  when,  after  hearing  such  evidence,  that  ooart 
has  granted  or  refused  a  preliminary  injunction.* 

§  1697.  Upon  an  appeal  from  an  order  gran  ting  an  interloG- 
utory  injunction  upon  a  bill  duly  verified,  where  such  appeal  is 
allowed,  the  allegations  of  the  bill  are  to  be  taken  9sprimafacie 
true.*  And  where  an  appeal  is  allowed  from  an  interlocutory 
order  granting  an  injunction,  the  appellate  court  will  not  re- 
view the  action  of  the  court  below  when  the  afiSdavits  and  evi- 
dence  upon  which  the  injunction  was  granted  are  not  preserved 
by  the  bill  of  exceptions.*  So  upon  a  writ  of  error  to  reverse 
the  action  of  an  inferior  court  upon  the  hearing  of  a  motion  for 
an  injunction,  the  affidavits  used  upon  the  motion  should  be 
incorporated  into  the  bill  of  exceptions,  and  if  only  attached  to 
or  embraced  in  the  record,  without  identification  by  the  court 
below,  the  writ  of  eiTor  may  be  dismissed.* 

§  1698.  Where  under  the  practice  of  the  state  an  appeal  is 
allowed  from  an  order  granting  an  interlocutory  injunction  and 
appointing  a  receiver  pendente  lite^  if  a  supersedeas  be  granted 
upon  the  appeal  it  has  the  effect  of  suspending  the  order.* 
But  an  appeal  from  an  order  granting  a  preliminary  injunction 


careful  in  these  matters,  examine 
patiently  and  cautionfily  the  facts,  and 
act  with  deliberation  and  wisdom. 
We  will  always  assume  they  have  so 
done,  and  will  not  disturb  the  judg- 
ment on  the  facts,  except  in  a  clear 
case  of  mistake,  misapprehension,  or 
error  of  law.'*  And  it  is  held  in 
California,  that  the  refusal  of  an  ap- 
plication for  a  rule  to  show  cause  why 
an  ii^unction  should  not  be  granted 
is  not  *'  an  order  refusingr  or  grant- 
ing an  injunction  *'  within  the  mean- 
ing of  the  code  of  that  state,  and 
therefore  no  appeal  will  lie  from  such 
order.    Grant  v.  Johnston,  45  Cal. 


243. 

'  Jones  V,  Thacher,  48  Ga.  88 ; 
Collier  v.  Sapp,  AdmV,  49  Ga.  d3. 

'  Carter  v.  Hallahan,  59  Ga.  67; 
Neyin  r.  Printup,  lb.  281;  Smith  r. 
McLareut  lb.  879;  Harris  «.  Western 
&  AUantic  R.  Co.  59  Ga.  830;  Au- 
gusta Ice  Co.  9.  Gray,  60  Ga.  344; 
Morris  v,  Barnwell,  lb.  147;  Mayor 
V.  Huff,  lb.  221. 

'Fi-eshwater  v.  Pittsburg,  W.  it 
K.  R.  Co.  6  West  Va.  503. 

«Tumbull  p.  Ellis,  35  Ind.  422; 
Carver  v.  Carver,  44  Ind.  265. 

»  Taylor  i».  Cook,  51  Ga.  215. 

•State  r.  Johnson,  13  FU.  33. 
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does  not  have  the  effect  of  authorizing  the  doing  of  the  act  or 
thing  enjoined;  since  if  it  were  allowed  such  effect,  there  wonid 
be  no  material  advantage  in  obtaining  an  injunction  in  any 
case,  as  it  would  be  in  the  power  of  the  defendant  to  avoid  its 
effect  by  appealing.*  And  where,  nnder  the  practice  of  the 
fitate,  an  appeal  is  allowed  from  an  order  refusing  an  interloc- 
utory injunction,  such  appeal  does  not  operate  as  a  supersedeas 
as  against  the  act  sought  to  be  enjoined;  since  to  give  the  ap- 
peal such  effect  would  be  to  perpetuate  and  continue  an  injunc- 
tion which  was  sought  but  not  granted.' 

§  1699.  Where  injunctions  are  granted  in  a  state  court, 
which  are  afSrnied  on  appeal  to  the  supreme  court  of  the 
state,  and  a  writ  of  error  is  then  sued  out  of  the  Supreme 
Court  of  the  United  States  to  reverse  the  judgment  of  the  su- 
preme court  of  such  state,  such  writ  of  error,  although  made 
a  supersedeas  by  giving  the  necessary  bpnd  in  accordance  with 
the  acts  of  congress,  does  not  operate  upon  the  state  court  in 
which  the  injunctions  were  first  granted  to  stay  or  supersede 
its  action,  its  only  operation  being  upon  the  supreme  court  of 
the  state.  Tlie  Supreme  Court  of  the  United  States  will  not, 
therefore,  pending  such  writ  of  error,  control  or  interfere  with 
the  action  of  the  inferior  state  court  concerning  the  subject 
matter  of  the  litigation.' 

§  1700.  It  is  held  in  Oeorgia  that,  although  the  court  of 
appellate  jurisdiction  may  be  of  opinion  that  there  is  no  such 
abuse  of  discretion  shown  as  towarrantit  in  reversing  an  order 
of  the  court  below  granting  a  preliminary  injunction,  it  may 
nevertheless  modify  such  injunction  where  this  course  seems 
necessary  for  l)etter  preserving  the  equities  of  the  parties.*  But 
since  the  question  of  retaining  an  injunction  by  the  court  below 
until  a  final  hearing  rests  in  its  sound  judicial  discretion,  the 
appellate  tribunal  will  not  interfere  with  the  exercise  of  that 
discretion  when  the  lower  court  has  decided  to  retain  the  injunc- 
tion until  the  hearing,  especially  when  fraud  is  charfi:ed  and 

'  State  V,  Chase,  41  Ind.  356.  Wal.  273, 

*  Troupe  v,  £ade«  42  Iowa.  552.  «  Hill  9.  Sledge,  51  6a.  5S9. 

'The  Slaughter  House  Cases,  10 
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the  evidence  is  conflicting,  even  though  the  appellate  court  ia 
of  opinion  that  the  injunction  should  be  modified.' 

§  1701.  When  a  bill  for  injunction  is  dismissed  upon  the 
hearing  and  an  appeal  is  taken  from  the  final  decree  or  order 
of  dismissal,  pending  such  appeal  in  the  court  of  appellate 
jurisdiction,  the  original  court  has  no  power  or  authority  over 
the  cause  in  the  absence  of  statute,  and  can  not,  therefore,  grant 
an  injunction  in  the  cause,  pending  sucli  appeaL* 


II.    Appeals  fbom  the  Dissolution  of  iNjuNcnoOT. 

g  1702.  Conflict  of  authority;  the  general  doctrine  stated. 

1703.  The  doctrine  in  New  York. 

1704.  The  doctrine  in  Louisiana, 

1705.  The  dcctrine  io  Nebraska;  Missouri* 
17li6.  The  doctrine  in  lUinois. 

1707.  The  doctrine  in  Iowa. 

1708.  When  order  affirmed;  temporary  restraining^  order, 

1709.  Appeal  from  dissolution  does  not  revive  injunction. 

1710.  Effect  of  affirming  dissolution. 

1711.  Amount  of  appeal  bond  on  dissolving  iigunction  against  judgments 

§  1702.  The  same  conflict  of  authority  which  has  already 
been  noted  as  cliaracterizing  the  question  of  the  right  of 
appeal  from  thegrantingorrefusingof  an  interlocutory  injunc- 
tion, is  also  observable  in  connection  with  the  right  of  appe<.l 
from  an  order  dissolving  or  refusing  to  dissolve  such  an  injunc- 
tion; and  in  this  case,  as  in  the  former,  the  conflict  in  ques- 
tion is  due  to  the  difierence  in  legislation  in  the  various  states 
touching  the  right  of  appeal.  In  the  absence,  however,  of 
express  or  controlling  legislation  governing  the  question,  the 
proposition  may  now  be  regarded  as  well  settled  that  the 
power  of  dissolving,  like  that  of  granting  preliminary  injunc- 
tions, resting  in  the  sound  judicial  discretion  of  the  court  to 
which  the  application  is  addressed,  an  appeal  or  writ  of  error 

>  HoUis  9.  Williams,  43  Ga.  214.      Richmond  M.  Co.  5  Sawv.  121.    But 
•  GaUoway  p.  The  Mayor,   3  De      see  Polini  p.  Gray,  12  Ch.  D.  438. 
G.  J.  &  S.  59;   Eureka   M.  Co.  v. 
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will  not  ordinarily  lie  to  correct  or  reverse  an  order  of  the  court 
below  dissolving  or  refusing  to  dissolve  an  interlocutory 
injunction.'  Even  in  states  where  the  right  of  appeal  from 
such  orders  has  been  recognized,  an  appellate  court  will  rarely, 
if  ever,  interfere  unless  the  case  be  free  from  doubt,  or  some 
principle  of  law  or  equity  has  been  violated,  or  unless  there 
has  been  an  abuse  of  discretion  on  the  part  of  the  court  below.' 
And  under  a  statute  authorizing  appeals  from  final  judgments 
only,  an  appeal  will  not  lie  from  an  order  dissolving  an  inter- 
locutory injunction  and  awarding  costs  and  damages  thereon.* 

§  1703.  In  New  York,  while  a  difierent  doctrine  formerly 
prevailed  under  the  legislation  regulating  the  subject  of  ap- 
peals,* under  a  later  statute  it  is  held  that,  since  the  right  to  a 
preliminary  injunction  rests  in  the  sound  discretion  of  the 
court,  an  order  dissolving  such  injunction  does  not  affect  a  sub- 
stantial right  as  the  term  is  used  in  the  statute  giving  juris- 
diction to  the  Court  of  Appeals;  and  an  appeal  will  not,  there- 
fore, lie  from  such  order,*  especially  when  the  injunction  is 
merely  incidental  to  the  principal  relief  sought,  and  when  the 


'  Van  Dewater  v,  Eelsey,  1  N.  Y. 
533;  YoanfiT  v.  Grundy,  6  Cranch,  51; 
Buffi  nflfton  v,  Harrej,  5  Otto,  99; 
Bo'nay  v.  Coats,  17  Mich.  411; 
Spencor  v,  Stearns,  28  Mich.  463; 
Chotean  v.  Rice,  1  Minn.  24;  Pickle 
V.  HoUand,  24  Miss.  566;  Keel  v, 
Bently,  15  III.  228;  Pentecost  v. 
Masrahee,  4  Scam.  326.  See  also 
Cornelius  v.  Coons,  Breese,  15 
(Beecher's  Edition,  37). 

*  Fleischman  p.  Toung,  1  Stockt. 
6J0;  Garr  r.  Hill,  1  Halst.  Ch.  639; 
Loyless  v.  HoweU,  15  Ga.  554;  Rob- 
enson  v,  Ross,  40  Ga.  375;  Cohen  v, 
Meyers,  42  Ga.  46;  Clark  v.  Herring, 
43  Ga.  226;  HoUis  v,  Williams,  43 
Ga.  214;  Hart  P.  Mills,  38  Tex.  513. 

»  Tanner  v,  Irwin,  1  Mo.  47;  John- 
son 9.  Board  of  Education,  65  Mo. 
47.    In  Tanner  v.  Irwin,  the  reasons 

68 


for  refusing  to  permit  appeals  from 
such  orders  are  Ycry  clearly  stated  in 
the  opinion  of  the  court  by  M'Girk, 
C.  J.,  as  follows:  *'  If  an  appeal  from 
an  interlocutory  decree  in  chancery 
were  allowed,  a  cause  would  scarcely 
ever  end,  and  would  and  might  be 
so  carved  up  that  when  the  chan- 
cellor would  be  ready  to  pronounce  a 
final  decree,  the  fragments  of  the 
cause  would  be  to  coUect,  and  the 
proceedings  would  be  involyed  in 
endless  perplexity.  We  are  clearly 
of  opinion  the  appeal  is  premature, 
and.  if  injury  has  been  done  the 
chanceUor  will  rectify  it  on  the  final 
hearing.  ** 

*See    McVickar  t».    Wolcott,     4 
Johns.  510. 

*  People  V.  Schoonmaker,  50  N.  Y. 
499. 
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inerits  of  the  case  are  not  disposed  of  by  such  order.*  And  for 
the  same  reasons,  an  order  denying  a  motion  to  dissolve  can 
not  be  rieviewed  on  appeal.* 

§  1704.  It  is  held  in  Lonisiana,  that  an  order  overruling  a 
motion  to  dissolve  a  preliminary  injunction  is  an  interloca- 
tory  order  from  which  an  appeal  will  not,  ordinarily,  lie.*  If, 
however,  the  order  of  dissolution  is  of  such  a  nature  as  to  work 
an  irreparable  injury  to  the  plaintiff,  an  appeal  may  be  al- 
lowed.* And  it  has  even  been  held  that  the  court  below  may  be 
compelled  by  mandamus  to  allow  such  appeal.' 

§  1705.  It  is  held  in  Nebraska,  that  in  determining  whether 
an  appeal  or  writ  of  error  will  lie  to  reverse  the  judgment  of  a 
lower  court  dissolving  an  interlocutory  injunction,  the  control- 
ling point  is  whether  the  order  affects  a  substantial  right  and 
determines  the  action,  so  that  nothing  further  is  required  to 
dispose  of  the  cause.  And  when  this  is  not  the  case,  and  the 
substantial  rights  of  the  parties  are  not  yet  determined,  not- 
withstanding the  dissolution,  the  order  is  not  appealable.*  Bat 
an  order  dissolving  an  injunction  and  dismissing  the  bill  ia 
a  final  order  from  which  an  appeal  will  lie.^ 

§  1706.  In  Illinois  the  doctrine  is  well  established  that  in 
cases  where  an  injunction  is  the  only  relief  sought  by  the  bill, 
and  a  motion  to  dissolve  for  want  of  equity  in  the  bill  is  sub. 
tained  by  the  court,  the  order  of  dissolution  is  such  a  final  order 
as  entitles  plaintiff  to  a  writ  of  error  or  an  appeal  therefrom. 
In  such  cases,  the  motion  to  dissolve  operates  as  a  demurrer  to 
the  bill  for  want  of  equity,  and  is  considered  as  an  admission 
of  the  material  allegations  of  the  bill.  The  decree,  therefore, 
dissolving  the  injunction,  is  a  complete  denial  of  the  equity  of 

» Paul  r.  Mtrnger,  47  N.  Y.  469.        City  of  New  Orleans,  26  La.  An. 

•  Pfohl  V.  Samson.  59  N.  Y.   174;        804. 

Brown  v,  Eeeney  Association,  59  N.  *  State  o.  Judge  of  Fonith  Dis- 

Y.  242;  Calkin  v.  Manhattan  Oil  Co.  trict  Court,  23  La.  An.  151. 

65  N.  C.  557.  •  Smith  r.  Sahler,  1  Neb.  310;  Sco- 

*  Woolfolk  V.  Woolfolk,   22  La.  field  v.  State  National  Bank,  8  Neb. 
An.  206.  16. 

^  State  p.  Judge  of  Fourth  Dis-  ^  Oberkoetter  v,  Luebbering,  4  Mo. 

trict  Court,  23  La.  An.  151;  State  v,       App.  481. 
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the  bill  and  of  the  relief  eought,  and  the  bill  may  be  at  once 
diBmissed,  and  the  action  of  the  court  reviewed  on  error  or 
appeal/  And  the  same  rale  is  applied  when  the  injunction  is 
the  only  relief  sought  and  the  motion  to  dissolve  is  heard  upon 
bill,  answer  and  affidavits;  and  in  such  case  the  dissolution  of 
the  injunction  may  be  treated  as  a  final  disposition  of  the  cause, 
fix>m  which  an  appeal  will  at  once  lie.* 

§  1707.  In  Iowa  a  distinction  has  been  drawn  between  cases 
where  a  dissolution  of  the  injunction  affects  the  merits  of  the 
cause,  involving  a  decision  upon  material  questions  in  contro- 
versy, and  cases  where  the  dissolution  does  not  go  to  the  merits, ; 
but  affects  simply  collateral  matters,  or  questions  purely  within 
the  discretion  of  the  court,  the  right  of  appeal  being  recognized 
in  the  former  class  of  cases,  but  denied  in  the  latter.*  And  it 
is  held  that,  while  the  dissohition,  like  the  granting  of  an  inter- 
locutory injunction,  rests  in  the  sound  discretion  of  the  court, 
yet  this  is  a  legal  discretion,  and  if  abused  or  exercised  upon 
insufficient  grounds,  the  action  of  the  court  may  be  reversed 
by  the  appellate  tribunal.* 

§  1708.  But  although  under  the  practice  of  the  state  an 
appeal  lies  from  an  order  vacating  a  preliminary  injunction, 
such  an  order  will  not  be  reversed  on  appeal  unless,  by  a  clear 
preponderance  of  evidence,  it  is  apparent  that  the  court  below 
abused  its  discretion;  and  if  the  reasons  for  and  against  the 
injunction  are  very  nearly  balanced,  the  order  will  be  affirmed.* 
And  where  by  statute  an  appeal  lies  from  an  order  granting, 
or  dissolving,  or  refusing  to  dissolve  an  injunction,  a  distinc- 
tion is  taken  between  an  injunction  proper  and  a  temporary 
restraining  order,  the  latter  being  limited  in  its  extent  and 
operation  to  such  reasonable  time  as  may  be  necessary  to  notify 
the  opposite  party;  and  from  an  order  dissolving  such  tempo- 
rary restraining  order  no  appeal  will  lie.* 

§  1709.     Upon  the  question  whether  an  appeal  from  a  de- 

»  Titus  V.  Mabee,  25  III.  257;  Shaw  213. 

r.  Hill,  67  111.455;  Weavers.  Foyer,  *  Sinnett  v.  Moles.  38  Iowa,  25. 

70  111.  567.  *  Wood  v.  Millspaiifrh,  15  Kan.  14. 

•  Proat  ft  Lomer,  79  HI.  331.  •  Pleasants  r.  Vevay  Company,  42 

*  Trustees   v.  Davenport,  7  Iowa,  Ind.  391. 
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cree  dissolving  an  injunction  has  the  effect  of  continuing  the 
injunction  pending  the  appeal,  the  authorities  are  by  no  means 
uniform,  the  want  of  harmony,  however,  being  in  part  due  to 
conflicting  statute  regulations  or  rules  of  practice  in  the  vari- 
ous states.  The  better  considered  doctrine  clearly  is  tliat  such 
appeal  does  not  have  the  effect  of  reviving  or  continuing  the 
injunction,  since  the  process  of  the  court,  when  once  discharged, 
can  only  be  revived  by  a  new  exercise  of  judicial  power.  An 
appeal  being  merely  the  act  of  the  party,  can  not,  of  itself, 
affect  the  validity  of  the  order  of  the  court,  nor  can  it  give  new 
life  and  force  to  an  injunction  which  the  court  has  decreed  no 
longer  exists.  It  follows,  therefore,  that  an  appeal  from  a  de- 
cree dissolving  an  injunction,  which  had  been  gi*anted  to  stay 
proceedings  under  an  execution  at  law,  can  not  have  the  effect 
of  reviving  the  injunction  so  as  to  operate  as  a  stay  of  proceed- 
ings at  law,  and  the  plaintiff  in  execution  may  proceed  to  en- 
force his  judgment,  notwithstanding  the  appeal.'     The  ques- 


*  Garrow  r.  Carpenter,  4  Stew.  & 
P.  336;  Chegaiy  p.  Scofield,  1  Halst 
Ch.  525;  Hoyt  v.  Gelston,  13  Johns. 
139;  Wood  r.  Dwight,  7  Johns.  Ch. 
295.  And  see  Park  r.  Meek,  1  Lea, 
78.  But  see,  contra,  Penrice  i^.  Wal- 
lis,  37  Miss.  172;  Yocumt?.  Moore,  4 
Bibb,  221 ;  Turner  v.  Scott,  5  Rand. 
332;  Williams  r.  Pouns,  48  Tex.  141; 
Balkum  v.  Harper's  Adm'r,  50  Ala. 
372.  In  Hoyt  v.  Gelston,  13  Johns. 
139,  it  is  said,  per  curiam :  **  In  this 
case  the  injunction  had  been  dis- 
solved, from  which  order  there  was 
an  appeal;  and  it  is  now  nr^^ed  that 
this  appeal  suspends  all  proceedings 
in  this  court,  as  much  as  if  the  in- 
junction was  still  in  full  force.  To 
give  such  effect  to  an  a^^peal  from  an 
order  dissolving  an  ii^junction  would 
be  very  mischievous  in  practice,  and 
serve  as  a  great  engine  of  delay. 
We  must  consider  the  case  now  in 
this  court  as  if  no  iivjunction  had 
ever  issued.    If  the   parties   have 


committed  any  contempt,  by  pro- 
ceeding, application  must  be  made 
to  the  court  of  chancery  to  punish 
such  contempt,  but  that  is  a  matter 
with  which  this  court  has  no  con- 
cern. It  is  enough  for  us  that  there 
is  no  existing  iigunction.  Suppose 
application  had  been  made  in  the 
first  instance  to  the  chancellor  and 
he  had  refiised  the  iigunction,  an  ap- 
peal would  have  lain  from  such  re- 
fusal ;  but  such  appeal  would  not  tie 
up  the  proceedings  at  law.  If  an 
appeal  was  to  have  such  an  opera- 
tion, applications  for  iignnctions 
might  be  perverted  to  the  wont  of 
purposes."  And  in  Wood  v.  Dwight<, 
7  Johns.  Ch.  295,  Kent,  Chancellor, 
observes  that,  **  if  the  order  dissolv- 
ing an  injunction,  or  discharging  a 
party  from  a  writ  of  n€  exeat  was 
duly  entered,  no  subsequent  appeal 
by  the  dissatisfied  party  could,  of 
itself,  affect  the  validity  of  the  order, 
or  revive  the  process  and  give  it  for* 
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tion  is,  however,  so  largely  dependent  upon  and  governed  by 
legislation  or  by  local  rules  of  practice  that  its  nltimate  deter- 
mination in  any  state  mnst  ordinarily  be  governed  by  the  laws 
or  practice  prevailing  in  that  state/ 


and  effect.    An  appeal  only  stays 
future  proceedings  in  the  court;  but 
here  is  no  further  proceeding.    The 
order  is  perfect  and  finished  eo  in- 
stanii  that  it  is  entered;  and  if  the 
ii^'unction  could  be  revived  by  the 
mere  act  of  the  party  in  filing  an  ap- 
peal, it  would  be  giving  to  him  not 
only  a  power  of  control  over  the  or- 
ders of  the  court,  but  of  creating  an 
injunction.    The  Supreme  Court  of 
this  state  in  Hoyt  v.  Gelston  (13 
Johns.  Rep.  139),  held  that  an  in- 
junction was  not  revived  by  an  ap- 
peal, so  as  to  operate  bb  a  stay  of 
proceedings  at  law;  and  the  Supreme 
Court  of  the  United  States,  in  Toung 
«.  Grundy,  6  Cranch,  51,  held  that 
no  appeal  would  even  lie  upon  an 
interlocutory  order  dissolving  an  in- 
junction.   Whether  an  appeal  can 
be  unstained,  is  a  question  for  the 
Court  of  Errors;  but  supposing  it 
can  be  sust^ned,  it  is  impossible 
that   a   process   that   is  duly  dis- 
charged, and  functus  officio^  can  be 
revived  by  the  mere  act  of  the  party. 
How  could  this  court  undertake  to 
enforce  the  process  and  punish  con- 
tempts of  it  in  the  very  face  of  the 
order  dissolving  it  ?   When  a  process 
is  once  discharged  and  dead,  it  is 
gone  forever;  and  it  never  can  be 
revived  but  by  a  new  exercise  of  ju- 
dicial power.    It  is  sufficient,  in  this 
case,  to  declare  that  the  defendant  is 
entitled  to  pursue  his  remedy  at  law, 
equally  as  if  no  injunction  had  is- 
sued; and  no  special  leave  to  pro- 
ceed is  requisite." 
'  In  Louisiana  it  is  held  that  after 


an  execution  is  enjoined  and  a  sus- 
pensive appeal  taken  from  the  judg- 
ment dissolving  such  injunction,  the 
court  below  has  no  power  pending 
the  appeal  to  order  the  sale  of  any 
portion  of  the  property  seized  under 
execution,  and  that  the  injunction 
bond  stands  as  a  protection  to  plain- 
tiff in  the  execution;  and  a  wht  of 
prohibition  has  been  allowed,  in  such 
case,  to  prevent  the  court  below  from 
selling  under  the  execution  pending 
the  appeal.  State  v.  Judge  of  Fifth 
District  Court,  25  La.  An.  666. 

Under  the  code  of  procedure  in 
New  York,  when  a  temporary  in- 
junction is  granted,  but  the  bill  is 
dismissed  upon  the  hearing,  the 
court  can  not,  pending  an  appeal 
from  its  judgment,  grant  an  injunc- 
tion in  the  same  action  in  behalf  of 
plaintiff  and  appellant  for  the  same 
purpose  sought  by  the  original  bill, 
and  can  not  revive  the  original  in- 
junction pending  such  appeal.  Fel- 
lows 9.  Heermans,  13  Ab.  Pr.  N.  S. 
1 ;  Spears  p.  Mathews,  66  N.  Y.  127. 
See,  contra.  Spears  v.  Mathews,  6 
Hun,  489. 

In  New  Jersey  it  would  seem  that, 
pending  an  appeal  from  a  decree  dis- 
solving an  iig unction,  the  appellate 
court  may  grant  a  temporary  iigunc- 
tion  staying  the  proceedings  to  re- 
strain which  the  original  injunction 
was  sought.  Chegary  v,  Scofield,  1 
Halst.  Ch.  525;  Doughty  v.  Somer- 
ville  &  Easton  B.  Co.  3  Halst.  Ch. 
629. 

In  Alabama,  under  a  rule  of  court 
making  it  the  duty  of  the  chancellor 
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§  1710.  When  an  appeal  is  taken  from  an  order  dissolving 
a  temporary  injunction  and  the  judgment  of  the  court  below  is 
affirmed,  such  proceedings  do  not  have  the  effect  of  terminating 
the  action,  since  upon  the  final  hearing  the  plaintiff  may  still 
show  that  he  is  entitled  to  a  perpetual  injunction.  It  is,  there- 
fore, error  to  dismiss  the  action  in  the  court  below,  upon  the 
ground  that  the  matter  has  been  disposed  of,  and  plaintiff  is 
still  entitled  to  a  final  hearing/ 

§  1711.  Upon  an  appeal  from  the  dissolution  of  an  injunc- 
tion against  a  judgment  at  law,  it  is  held  that  the  amount  of 
the  appeal  bond  should  be  determined  with  reference  to  tlie 
amount  of  the  judgment  for  damages  upon  the  dissolution,  and 
not  with  reference  to  the  amount  of  the  original  judgment 
which  was  enjoined.* 


upon  dissolving  an  ii^anction  to 
prescribe  the  penalty  and  condi- 
tion of  the  bond  to  be  given  apon 
appeal,  the  execation  of  such 
bond  operating  under  the  rule  to  re- 
store the  injunction  until  reviewed 
by  the  Supreme  Court,  it  is  held  that 
the  duty  thus  imposed  upon  the 
chancellor  is  so  plain  and  imperative 
as  to  leave  no  room  for  discretion  on 


his  part,  and  that  mandamus  will 
lie  to  compel  performance  of  such 
duty.  Ex  parte  Planters  &  Mer- 
chants Mutual  Insurance  Go.  50  Ala. 
890. 

*  Rayle  9.  Indianapolis,  P.  k  G.  B. 
Go.  40  Ind.  847. 

*  Malain  v.  Judge  of  8id  Jadidal 
District,  29  La.  An.  793. 
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ABATEMENT.    (See  Nvisakcb.) 
ACCIDENT, 

ground  for  enjoininsp  actions  at  law,  47. 

judgments,  209. 
distinction  between,  and  carelessness,  210. 
loss  of  conveyance,  when  ground  for  enjoining  sale,  827. 
ACCOMMODATION  PAPER, 

maker  of,  can  not  ex^'oin  collection,  1131. 
ACCOUNT, 

complicated,  when  ground  for  ei^'oining  foreclosure,  448. 

may  be  decreed  when  waste  enjoined,  669,  671. 

when  decreed  without  iigunction,  670. 

granted  when  stone  quarried  In  excess  of  rights,  709. 

may  be  required  pending  trial  of  right  at  law,  921. 

not  incident  to  iigunction  in  patent  case,  987. 

incidental  to  injunction  in  copyright  case,  1021. 

decreed  where  trade  marks  infringed,  1084. 

allowance  by  corporation  of  improper,  «not  enjoined,  1222. 

dissolution  and,  receiver  not  of  course,  1352. 

decree  for,  against  executor,  judgment  for  all  creditors,  1364. 

will  suit  on  official  bond  be  enjoined  until  taken,  1386,  n. 

English  and  Irish  practice  after  a  decree  for,  of  assets  of  deceased 

debtor,  1408,  1409. 
when  right  doubtful,  iuj  unction  dissolved  when  kept,  1498. 
ACQUIESCENCE,  (See  Laches.) 
bars  relief  by  iigunction,  10. 

against  railroad  company,  618,  643, 
trespass  to  mines,  731. 
nuisances,  756. 

to  water,  797. 

(1079) 
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ACQUIESCENCE— Confinw^d. 

erection  of  bridge,  837. 

as  against  the  public,  837. 
easement,  849. 

in  use  of  water  a  bar  to  relief,  871,  884,  885.  i 

in  construction  of  bridge  a  bar,  926.  i 

of  public  in  patent,  presumption  of  novelty,  941. 
of  patentee,  a  bar,  965, 966. 

and  laches  in  copyright  cases,  1028, 1029,  1030, 1031. 
publication  of  musical  composition,  1056. 
a  bar  to  injunction  against  pirated  trade  mark,  1068. 
further  discussion  of  doctrine,  1100,  1101. 
in  violation  of  covenants  relating  to  real  property,  effect 
of,  1159. 
in  removal  from  office  in  corporation,  1194. 

in  building  of  smaller  portion  of  railroad  than  oontemplatedt  1205. 
by  shareholder  a  bar  to  relief,  1206. 

in  act  ultra  vires,  1229. 
in  construction  of  public  work,  126u. 

highway,  1278. 
by  municipality  in  injunction  agamst  performance  of  its  dniy,  1906. 
in  breach  of  iig'unction,  must  create  new  right  in  defendant,  1450. 
and  laches  a  bar  to  a  dissolution,  14ti0. 
in  acts  of  fraud  affecting  realty,  1542. 
ACTIONS  AT  LAW, 

in  criminal  matters,  not  enjoined,  20,  68. 
injunctions  against,  45-111. 

grounds  of  the  jurisdiction,  45-88. 

courts  not  enjoined,  but  parties,  45. 
judge  not  enjoined,  46. 
fraud,  accident  and  mistake,  47. 
undue  influence,  47. 
when  iig  unction  dissolved,  47. 
removal  of  cause  eigoined,  48. 
actions  ex^oined  when  equity  has  acquired  jozis* 
diction,  49. 

allowed  on  motion,  49,  55. 
court  of  law  first  acquiring  jurisdiction,  iigonction 
denied,  50,  51. 

probate  court,  court  martial,  50. 
court  of  admiralty,  50. 
proceedings  in  equity  not  eigoined,  52. 
exception,  in  action  of  interpleader,  53. 
horn  execution  of  process  of  equity,  when  ex^oined,  54. 
requisites  of  bill  to  eigoin,  56. 
of  the  parties  to,  57. 
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ACTIONS  AT  LAW— C<mHnu$d. 

when  application  made  in  snit  pending,  58. 
oonfesging  judgment  as  a  condition  to  eigoining,  59, 60. 
eigoined  on  bill  of  peace,  61. 

to  prevent  multiplicity  of  suits,  61. 

distinction  between  mnltiplicify  and  consolidating  snits.  6?. 

actions  to  recover  penalties  en^joined  for  multiplicity,  63. 

weekly  actions  for  wa^es  eigoined,  6d. 

upon  notes,  enjoined,  63. 
fears  of,  no  ground  for  relief,  64. 
iigunction  not  granted  to  prevent  injunction,  64. 
not  ei^oiued  because  of  unconstitutional  law,  64. 
^  test  as  to  enjoining  multiplicity  of,  65. 

upon  notes,  enjoined  for  failure  or  want  of  consideration^  66,  67. 

for  mandamus,  not  enjoined,  68. 

on  fraudulent  foreign  judgment,  enjoined,  69. 

upon  unconscionable  bargains  with  heirs,  ex^'oined,  70. 

upon  gaming  contract,  enjoined,  70. 

on  bonds  to  recover  penalty,  formerly  eigoined,  7L 

for  purchase  of  office,  eAJoined,  71.  ^ 

solicitor  ei^joined  from  acting  adversely,  72. 
against  receivers,  when  enjoined,  73. 
different  suits  in  behalf  of  infants,  one  enjoined,  74. 
between  landlord  and  tenant,  75. 
upon  usurious  contracts,  injunctions  against,  76. 
in  attachment,  iig'unctions  affecting,  77. 
upon  awards,  when  exg'oined,  78. 
'When  change  of  venne  allowed,  79. 
absence  of  witnesses,  79. 
pleading  statute  of  limitations,  79. 

"bond  for  purchase  of  personal  property,  suit  not  enjoined,  80. 
proceedings  under  U.  S.  revenue  laws  not  exg'oined,  81. 
on  ground  of  trust,  execution  only  enjoined,  82. 
upon  note,  insolvency  of  maker,  82. 
iigmiction  against,  effect  on  special  bail,  83. 

on  trial,  83. 

trial  not  compelled  by  mandamus,  88. 
to  collect  debt,  not  exg'oined  because  of  security,  84. 
to  recover  damages  for  fraudulent  proceedings  in  chancery,  84. 
against  person  of  debtor,  exgoined  when  imprisonment  for  debt  abol- 
ished, 84. 
dismissal  of,  eigoined,  85. 
lost  agreement,  85. 
injunction  against  garnishees,  86. 
injunctions  against,  effect  on  statute  of  limitations,  87. 
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-ACTIONS  AT  LAW— Ckfntinued, 

dissolution  of  iiguactioii  to,  error  for  court  of  equity  to  give  judg- 
ment, 88. 
defense  at  law,  89-94. 

bars  relief  by  injunction,  89. 
want  of  jurisdiction,  89. 
no  title  in  forcible  detainer,  89. 
payment  on  note  not  credited,  89. 
exclusion  of  evidence,  89. 
illegaliiy  apparent  in  instrument,  89. 
frivolous  action  not  enjoined,  90. 
fraudulent  life  insurance  policy,  90. 
proceedings  in  garnishment,  90. 
violations  of  ordinance,  90. 
proceedings  for  mandamus,  90. 
repetition  of  actions,  90. 
statutory  relief,  90. 
concurrent  jurisdiction  of  equity,  91. 
action  on  foreign  judgment,  91. 
suits  on  insurance  policy,  91. 
cases  of  set-off,  92. 
rule  applied  regardless  of  merits,  93. 
'      fears  as  to  obtaining  justice,  93. 
exceptions  to  rule,  94. 
suit  on  administrator's  bond,  94. 
salts  pertaining  to  real  property,  95-102. 

cg'ectment,  when  enjoined,  95-97. 

forcible  entry  and  detainer,  98. 

upon  bond  for  conveyance  where  vendor  has  no 

title,  99. 
foreclosure  when  mortgage  paid,  99. 
contest  between  heirs  and  devisee  under  lost  will, 

100. 
confusion  of  boundaries,  100. 
when  bill  to  establish  title  not  entertained,  101. 
proceedings  by  lessor  for  recovery,  101. 
title  pending  in  equity,  party  eig'oined  from  recov- 
ery before  justice,  102. 
suits  in  foreign  courts,  103-107. 

English  doctrine  as  to  enjoining,  103, 104. 
Irish  doctrine  as  to  eiuoining,  104. 
property  in  foreign  country  no  bar  to  relief,  105. 
foreign  foreclosure,  when  eigoined,  105. 
relative  convenience  considered,  105. 
American  doctrine,  106. 
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ACTIONS  AT  LAW -Continued, 

attachmeot  in  other  state  eiooinecl,  106. 
when  not  eqjoined,  107. 
as  between  state  and  federal  courts,  108-111. 

on  principle,  injunctions  should  be  allowed,  108.. 
federal  courts  can  not  eigoin  actions  in  state  courts 

except  in  aid  of  bankruptcy,  109. 
otherwise  when  federal  court  first  has  jurisdiction, 

110. 
interi'erence  by  state  courts  with  actions  in  U.  S. 
courts.  111. 
as  affected  by  proceedings  in  bankruptcy,  28^-303. 
against  U.  S.  Marshal,  when  not  enjoined,  2d8. 
against  bankrupt,  enjoined  pending  composition,  299. 
pending,  obstruction  to  right  of  way  eigoined  when  iiguiy  irrepara- 
ble, 887. 
when  doubtful  whether  it  would  lie,  in  copyright  cases,  relief  re- 
fused, 1033. 

iigunction  granted,  conditioned  upon,  1037, 1055. 
required  when  originality  of  musical  composition  doubtful,  1055. 
on  contract,  when  against  conscience,  enjoined,  1110. 
necessary  when  business  resumed  in  employ  of  third  person,  1176. 
payment  of  de  facto  officer  *8  salary  not  exgoined,  pending,  1314. 
brought  by  one  partner  against  another,  enjoined,  1338. 
ignorance  by  surety  of  defense,  without  diligence,  no  ground  for  re- 
lief, 1383. 
what  constitutes  violation  of  iigunctions  against,  1434. 
dissolution  of  injunctions  against,  1536-1541. 
party  in,  who  has  no  interest,  not  entitled  to  relief,  1547. 
one  not  a  party  eqjoined  from,  when  equity  has  full  possession  of 

cause,  1548. 
one  not  a  party  can  not  eigoin.  1550. 
bill  instituted  at  the  instigation  of  another  person,  1550. 
damages  to  real  party  when  nominal  party  eigoined,  1682. 
ADMINISTRATION, 

taking  out  letters  of,  not  enjoined,  51. 
ADMINISTRATORS  J^ND  EXECUTORS, 
not  eigoined  on  general  charges,  25. 
bond  of  administrator,  when  suit  on  enjoined,  94. 
judgment  against,  when  enjoined,  144. 
administrator,  when  denied  injunction  against  sale,  380. 
when  enjoined  from  selling,  381. 
not  restrained  from  waste  because  surety  insolvent,  665. 
may  enjoin  collection  of  note  delivered  after  death,  1132. 
may  wind  up  firm,  1356. 
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ADMINISTRATORS  AND  EXECUTORS— Can/tn««i. 

juriBdiction  nsually  exercised  for  protection  of  estate,  1860. 

relief  in  behalf  of  next  of  kio,  1860. 
improper  dietribation  ei^'oincd,  1361. 
snit  to  recoYer  funds  eigoined  when  danger  of  waste,  1861. 
insolvency  not  sufficient  to  restrain  sale,  1361. 
defective  execution  of  power  relieved  against,  1862. 
omissionof  one  administrator,  1862. 
ejectment  by  heirs  enjoined,  1862. 
judgment  against,  ergoined  when  set-offs  discovered,  1863. 

no  assets;  eei.fa.  1363. 
for  personal  liability  not  eigoined,  1864. 
court  will  protect  its  own  decrees,  1364. 

accounting,  rights  of  creditors  under,  1864. 
administration  of  estates,  original  jurisdiction  of,  1865. 
execution  de  bonis  propriia  enjoined,  1365. 
neglect  in  collection  of  assets,  1865. 
fraud,  1366. 

satisfaction  of  fraudulent  claims  eqjoined,  1866. 
judgment  by  default  on  stale  claim,  1866, 
sale  by  insolvent  executor  under  fraudulent  chattel  mort- 
gage, 1366. 
heirs-atlaw  entitled  to  relief,  1367. 

where  sale  unnecessary,  1367. 
grantee  of,  when  personal  property  sufficient,  1867. 
where  property  claimed  by;  in  trust,  by  gift,  1867. 
jurisdiction  not  favored,  1368. 

protection  pending  contest  over  right  to  administer,  1868. 
judgment  against  testator  not  eigoined,  1369. 
agreement  not  to  enforce  against  executor  personally,  not  enforoed 

on  motion,  1369. 
where  consideration  of  note  has  failed,  1869. 
when  judgment  against  legatee  eigoined,  1370. 
second  sale  by  administrator  de  bonis  non  em'oined,  1871. 
iiguDction  refused  when  other  relief  available,  1372. 

obtaining  judgment  by  creditor  against,  1372. 
ixgunction  against  sale  under  power  no  bar  to  executor^s  sale.  1373. 
sale  of  legacies  under  execution  against  legatee  eigoined,  1374. 
waste  by,  no  ground  for  enjoining  judgment  for  contribution  by  one 

surety  of,  against  another,  1385. 
husband  as,  can  not  enjoin  sale  of   wife*s  property  under  trust 

deed,  1392.  I 

English  and  Irish  practice  after  decree  for  account  of  aneta  of  de- 
ceased debtor,  1408,  1409.  | 
denial  of  bill  by,  on  information  and  belief,  1507,  1585.  i 
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ADMINISTRATORS  AND  EXECUTORS— Cottftnti^rf. 
practice  on  death  of  complainani,  1609. 

defendant,  1610. 
nominal  parties,  1610. 
ADMIRALTY  COURT. 

when  proceed]  nga  enjoined,  50. 
ADVERSE  USER, 

no  bar  to  relief  against  pablic  nuisances,  771. 
AFFIDAVITS, 

of  insolvency  of  bank,  what  neoessaiy,  1189. 

contempt  asnally  proved  by,  1452. 

of  person  having  knowledge  necessary,  when  bill  on  information, 

1567. 
verification  of,  nature  and  requisites,  1569. 
of  information,  in  an  information,  necessary,  1570. 
error  to  grant  perpetual  iigunction  on,  1576. 
admission  of,  in  support  of  motion,  1576. 

opposition,  1577. 
effect  of  answer  as,  1574,  1577,  1587,  16^4. 
causes  requiring,  and  amendment  should  be  verified  by,  1592. 
admission  of,  on  motion  to  dissolve,  1608, 

in  Kupport  of  answer,  1604. 
new  matter  in,  1607. 
before  or  after  answer,  1607. 
neglect  to  sign  jurat,  1614. 
objections  to,  must  be  taken  in  court  below,  1614. 
should  be  preserved  in  bill  of  exceptions  on  appeal,  1697. 
AGENTS, 

enjoined  from  disclosing  secrets,  19. 

proceeding  against,  barred  by  action  against  principal  in  Eng- 
land, 1065. 
owner  and  agent,  can  not  join  to  exgoin  infringement  of  trade 

mark,  1102. 
contract  to  employ  one  as,  not  enforced,  1112. 
transfer  of  real  estate  of,  when  principalis  money   not  identified 

with,  1415. 
with  knowledge  of  injunction  liable  for  a  violation,  1485. 

without  knowledge,  1440. 
tenants  not,  1440. 

principal  can  enjoin  judgment  fraudulently  recovered  against,  1552. 
principal  allowed  relief  against,  1559. 
sale  of  chattels;  stock,  1559. 
money  deposited  to  agent's  account,  1559,  n. 
of  foreign  goverumeot  not  enjoined,  1562. 
with  knowledge,  may  verify  bill,  1567. 

of  corporation,  1568, 
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ALIENS, 

infriDging  patent  enjoined,  985. 
entitled  to  protect  trade  mark,  1102. 

enjoin  illegal  aid-bonds,  1287. 
ALIMONY. 

ii\junction  pending  proceedings  for,  1393.  * 

error  to  perpetually  enjoin  sale  to  secure,  1395. 
should  be  made  a  lien  and  iig  unction  dissolved,  1396. 
AMENDMENTS, 

when  permitted,  41. 

prayer  for  injunction  may  be  inserted  by,  1573. 
practice  as  to,  1592-1598. 
ANSWER,    (See  Dissolution,  Practice.) 
ii^'unctions  before,  in  waste,  668. 
information  may  call  for,  under  oath,  1570. 
effect  of  on  motion  for  ii^juncb'on,  1574,  1577,  1587,  1604. 
affidavit  can  not  contradict,  on  title,  1576,  1603. 
rule  of  court  requiring  notice  after,  may  be  dispensed  with,  1580. 
amendment  after,  not  favored,  1592. 

Irish  practice,  1597. 
APPEAL, 

execution  pending,  when  epjoined,  154. 
remedy  by,  bars  injunction  against  judgment,  173. 
exception  to  rule,  174. 

bars  injunction  against  opening  streets  and  high- 
ways, 579. 
when  pendency  of  vacates  assessment,  iigunction  allowed  during, 

583. 
will  not  lie  from  injunction  and  reference  in  patent  case,  962. 
proper  remedy  to  test  legality  of  ordinances,  1244. 
denial  of,  by  municipality,  ground  for  relief,  1266. 
does  not  revive  injunction.  1431. 1536. 
effect  of  violation  pending  stay  order,  1431.  n. 
lies  from  order  adjudging  one  guilty  of  contempt  in  Wisconsin,  1466^ 
lies  from  decree  of  dissolution  on  an  injunction  bill,  1477. 
by  principal  in  iig  unction  bond,  alone,  validity  not  considered,  1633. 
liability  of  sureties  on  an  ii^junction  bond.  1636. 
right  to,  by  sureties  in  injunction  bond,  1647. 
damages  accruing  pending,  not  allowed  in  suit  on  bond,  1665. 
discretion  of  court  in  awarding  damages  not  reviewed  on,  1684. 
from  granting  of  ii^unctions,  1693-1701. 

not  usually  allowed  independent  of  statute,  1693. 
from  final  decree,  terms  impo6ed  on  granting  writ  i.^«  con- 
sidered, 1693. 
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IiP?EAL-Cotttinued. 

question  dependent  upon  staiate,  1694. 
right  exists  in  New  Jersey  and  Iowa,  1694. 
Loaisiana  rule,  1695. 

discretion  of  court  after  issuance  of  writ  reviewed 

1695. 
mandamus  will  lie  to  compel  grantinfi^  of,  1695. 
appellate  courts  averse  to  interfering  with  action  of  oonrt 
below,  lt96. 

abuse  of  discretion  means  error  of  law,  1696. 
when  evidence  conflicting,  1696. 
bill  duly  verified  taken  as  true,  1697. 
affidavits  should  be  preserved  on,  1697. 
effect  of,  on  act  ex^'oined,  1698. 
effect  of  writ  of  error  from  U.  S.  Supreme  Gonri,  1699. 

on  inferior  state  court,  1699. 
doctrine  in  Georgia,  1700. 

appellate  court  may  modify,  1700. 

will  not  interfere  with  retention  of 
writ  by  lower  court,  1700. 
effect  of,  on  power  of  inferior  court,  1701. 
from  the  dissolution  of  injunctions,  1702-1711. 

not  allowed  independent  of  statute,  1702. 
abuse  of  discretion  must  exist,  1702. 
order  of  dissolution  not  a  final  decree,  1702. 
New  York  doctrine,  1703. 

does  not  lie  from  order  dissolving  or  denying  motion, 
1703. 
rule  in  Louisiana,  1704. 

not  ordinarily  allowed,  1704. 
when  order  works  irreparable  injury,  1704. 
mandamus  lies  to  compel  granting  of,  1704. 
Nebraska  rule,  1705. 
in  Missouri,  order  of  dissolution  and  dismissal  appealable, 

1705. 
the  doctrine  in  Illinois,  1706. 

when  injunction  the  only  relief  sought,  1706. 
motion  operates  as  a  demurrer,  1706. 

bill  may  be  at  once  dismissed,  1706. 
where  motion  heard  on  bill,  answer  and  affidavits,  1706. 
the  rule  in  Iowa,  1707. 

test  whether  iiyunction  main  relief  sought,  1707. 
abuse  of  discretion,  1707. 
when  order  affirmed,  1708. 
temporary  restraining  order,  1708. 
does  not  revive  irg unction,  1709. 
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APPEAL— Ctmimued. 

plaintiff  may  enforce  his  execntion,  notwithstanding^,  1709. 
when  order  affirmed,  plaintiff  entitled  to  a  final  hearing  in 

court  below,  1710. 
iignnction  against  judgment,  amount  of  apx>eal  bond,  1711. 
ARBITRATORS.    (See  Awards.) 
ARRESTS, 

under  ordinance,  not  eigoined,  124i. 
by  humane  society.  1244. 
ASSESSMENT.    (See  Taxes.) 
ASSESSORS.    (See  Taxes.) 
ASSIGNEE, 

of  copyright  protected,  1057. 

when  publisher  treated  as,  1059. 

rights  of,  when  contract  between  author  and  publisher  personal* 

1061. 
of  trade  mark  protected,  1072, 1103. 
of  mineral  springs  protected,  1082. 
of  contract  protected,  1113. 

assignor,  exgoined  from  interfering,  1113. 
of  realty,  bound  by  covenants,  1154. 
of  security  given  on  dissolution  of  partnership,  when  eivioined  from 

enforcing,  1188. 
bound  by  acquiescence  of  vendor  of  shares,  1206. 
for  benefit  of  creditors,  rights  of,  when  no  fraud  shown,  1411. 
may  proceed  when  injunction  against  assignor  not  dis^solved,  1436. 
ASSIGNEE  IN  BANKRUPTCY.    (See  Bankruptcy.) 
ASSIGNMENT, 

for  creditors,  as  affecting  sale  of  debtor *8  property,  264. 
when  eigoined  by  assignee  in  bankruptcy,  291. 
of  note  pending  injunction,  not  void,  1133. 

for  creditors,  rights  of  creditors  who  have  not  accepted  and  of  as- 
signee when  no  fraud  shown,  1411. 
ATTACHMENT.    (See  Violation.) 

actions  of,  injunctions  concerning,  77. 

in  other  state,  when  enjoined,  106. 
creditor  under,  when  entitled  to  enjoin  waste,  658. 

rights  of,  in  transfers  of  debtor's  property,  1405. 
where  debtor  non-resident,  ground  for  relief  in  equity  to  contract 

creditor,  1406. 
fraudulent;  partial  delivery,  under  agreement,  to  creditor  who  sold 
supplies,  1406. 
ATTORNEYS, 

enjoined  from  disclosing  secrets,  19. 

acting  in  adverse  capacity,  72. 
fraud  by,  ground  for  eigoining  judgment,  202. 
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kV£OKSEYB— Continued. 

absence  or  miscondnct  of,  no  gronnd  for  ei^'oining*  judgment,  210. 

mistake  of,  no  ground  for  eivjoining  judgment,  216,  221. 

ignorance  or  negligence  of,  no  g^round  for  relief,  221. 

contracts  not  to  practice,  1168,  1175. 

illegal  payment  of  fees  to,  by  municipality,  enjoined,  1238. 

employment  of  additional,  by  dty,  not  eigoined,  1267. 

advice  of,  no  defense  to  yiolation  of  ix^'unction,  1420. 

duty  of,  when  clients  eigoined,  1426. 

defendant  can  not  proceed,  when  attorney  enjoined,  1440. 

when  senred  with  writ  pending  application  for  a  receiver,  1441. 

bringing  suit  in  U.  S.  courts  when  enjoined  in  state  courts,  1441. 

advice  of,  mitigates  violation  of  injunction,  1457. 

in  suit  at  law,  may  verify  creditors  bill,  1567. 

of  corporation  may  verify  bill,  1568. 

with  knowledge,  affidavit  of  verification,  nature  and  requisites 
of,  1569. 

fees  of,  recovered  as  damages  for  restraining  sale  under  foreclo- 
sure, 1671. 

counsel  fees  on  dissolution,  1685-1692. 
ATTORNEY  GENERAL, 

may  enjoin  erection  of  piers  in  harbor.  760. 

proceedings  by,  no  bar  to  relief  to  citizens,  762. 

when  act  prohibited,  iig'ury  need  not  be  shown,  764. 

can  not  enjoin  use  of  floating  elevator,  765. 

may  enjoin  obstruction  of  navigable  river,  766. 

can  not  interfere  with  directorship  of  railway,  1199. 

on  relation  of  private  citizen,  may  enjoin  act  ultra  vires,  1224. 

can  not  ei^join  organization  of  municipality,  1261. 

may  eivjoin  where  iigury  public,  1303,  1304,  1554. 

can  not  eig'oin  issuance  of  municipal-aid  bonds,  1554. 

right  of,  to  interfere  with  corporation,  1554,  n. 

mformation  by,  requisites  of,  1570. 

fees  of,  as  damages  on  dissolution  of  izgunction,  1688,  n. 
AWARDS, 

actions  upon,  when  enjoined,  78. 

judgments  on,  273-276. 

when  eigoined,  273. 

not  enjoined,  274. 
diligence  necessary,  275. 
false  testimony,  276. 

for  partition,  not  enjoined  when  invalid  upon  its  face,  875. 

sustaining  patents*  res  judicata,  957. 

69 
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B. 

BANKING-BANKS. 

in  Tiolation  of  Btatate,  not  enjoined,  20. 
election  of  directors,  injunction  refused,  25« 
loan  in  excess  of  lawful  amount,  IISO. 
possession  of  rights  by,  not  considered,  11 88. 
jurisdiction  restmininsr,  purely  statutory,  1189. 
stockholder  may  enjoin  unauthorized  acts  by,  1204. 
consent  to  change  savings  deposit  into  stock.  1212. 
continuance  of  one  as  shareholder  of,  ei^'oined,  1219. 
colorable  transfers  of  stock  to  avoid  charter  regulations,  12d2. 
principal  refused  relief  when  money  deposited  to  agent *t  aoooont, 
1559,  n. 
BANKRUPTCY, 

failure  to  plead  discharge,  judgment  not  ex^oined,  181. 
proceedings  in,  ipjunctions  in  aid  of,  282-303. 

proceedings  in  state  courts  enjoined  under  act  of  1867,  282- 

source  of  the  jurisdiction,  282. 

executions  on  judgments  after  petition  filed  enjoined,  283. 

extent  of  the  jurisdiction,  284. 

cases  not  withdrawn  from  state  courts,  285. 

fraudulent  agreement  with  bankrupt,  crediton  eigoined, 
285. 

when  injunction  dissolved,  286. 

bona  fide  iudgment  creditors  notergoined,  287, 
sale  of  homestead  by,  288. 

knowledge  by  creditors  of  bankruptcy,  289. 

sale  of  real  estate  under  judgment  enjoined,  289. 

not  ei^'oined,  290. 

assignee  in  bankruptcy,  what  may  enjoin,  291. 

receiver  of  state  court  not  interfered  with,  292. 

otherwise,  if  bankrupt  court  has  prior  jurisdiction,  292. 

when  creditor  in  contempt  for  selling,  293. 

when  bankrupt  in  contempt,  293. 

relief  against  mortgages,  294. 

interference  with  vessel  eigoined,  295. 

sale  of  bankrupt's  property  acquired  after  abjudication,  296. 

effect  of  such  ixgunction,  296. 

payment  of  judgment  by  sureties,  296. 

failure  to  plead  discharge,  296. 

discharge  under  state  laws,  effect  of,  297. 

U.  S.  marshal  not  protected  in  taking  -propeitj  of  third 
person,  298. 

composition  in,  suits  enjoined  pending,  299. 

debtor  not  enjoined  from  taking  benefit  of  bankrup!,  law 
300. 
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Mae  yeriflcatioii  of  petition,  ii^anctioii  diasoWed,  90X. 
formal  pleadings  unneceflsaiy,  802. 
notice  of  application,  902. 
discharge  diflsolTes  injonction,  803. 
BILL  OF  EXCEPTIONS, 

mistake  in,  no  ground  for  ei^'oining  writ  of  error,  47. 
affidaYits  on  appeal  should  be  preserred  in»  1687. 
BILL  FOR  INJUNCTION, 

should  show  primary  equity,  7 
usually  necessary,  81. 
when  unnecessary,  81,  82. 
positive  averments  neoessaiy  in,  84. 
averments  on  information  and  belief,  85, 
verification  of  bill,  86. 
supplemental,  relief  on,  89. 
second,  when  relief  denied  on,  40. 
amended,  relief  on,  41. 
against  actions  at  law,  requisites  of,  56. 
to  restrain  sale  of  trust  property,  requisites  of,  119. 
to  ex^'oin  judgment, 'how  far  original,  182. 
parties  to,  132. 

breach  of  contract  in  restraint  of  trade,  1180. 
fraud  on  part  of  corporation  must  be  positively  averred  and  sworn 

to,  1184. 
to  eigoin  corporate  election,  requisites  of,  1280,  n. 
supplemental  not  necessary  when  second  county  order  issued  to  avoid 

injunction  against  first,  1239. 
feulure  to  file  original  or  amended,  1583. 
scandalous  matter  must  be  expunged,  1588. 
BILL  OF  PEACE, 

ii\janction  on,  61. 

distinguished  from  bill  to  consolidate,  62. 
when  will  not  lie  to  enjoin  revenue  tax,  508. 
BILL  OF  SALE, 

sale  under,  when  enjoined,  477. 

fraudulent  transfer  of  debtor's  property  under,  eojoined  by  general 
creditor  ander  statute,  1407. 
BOARD  OP  EQUALIZATION.    (See  Taxbb.) 

action  of,  as  aflecting  right  to  eigoin  tax,  493-495. 
BOARD  OF  HEALTH, 

illegal  ordinance  of,  against  act  not  a  nuisance,  eigoined,  124S. 
BOARD  OF  TRADE, 

iigunction  not  granted  to  restore  to  membership  of,  1194. 
BOND,    (See  Ikjunctiok  Bond,  Indemnity  Bond.) 
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BOND^Cantmued. 

action  to  recover  penalty  on,  formerly  exgoined,  71. 

for  purchase  of  office,  action  enjoined,  71. 

of  personal  property,  suit  not  enjoined,  80. 

suit  on,  parol  waiver  of  forfeiture,  d4. 

of  administrator,  when  suit  enjoined,  94. 

forged  assignment  of,  judgment  ex^joined,  197. 

forthcoming,  when  judgment  exgoined,  198. 

for  conveyance,  when  iig'unction  allowed  against  oollectioQ  of  pur- 
chase money,  390,  391. 

when  taken  in  lieu  of  injunction,  968,  1497. 

holder  of  city,  can  eujoin  breach  of  contract,  1268. 

municipal — aid  subscriptions,  1282-1297. 

issuance  of,  in  violation  of  compromise,  enjoined,  1310. 

when  principal  will  be  in  default,  removal  of  mortgaged  property 
enjoined,  1378. 

will  suit  on  official,  be  eqjoined  until  account  taken,  1386,  n. 

filing  of,  when  made  condition  upon  which  iigunction  issues,  1429, 
1496. 

insufficient,  court  will  continue  injunction  until  new  bond  can  be 
filed,  1482. 

of  municipality  in  aid  of  railway,  attorney  general  can  not  exgoin, 
1554. 

state  can  not  enjoin  issue  by  county  court,  1556. 

taxpayer  may    enjoin  delivery  of  illegal;  how  action  should  be 
brought,  1560. 

of  state,  owner  of,  can  enjoin  diversion  of  funds,  1561. 

amount  of  appeal,  on  dissolving  injunction  against  judgment,  1711. 
BOOM  COMPANY, 

rights  granted  to,  considered  public,  905. 
BOUNDARIES, 

confusion  of,  what  must  be  shown,  100,  343. 
BOUNTIES, 

taxes  in  payment  of,  injunctions  concerning,  570-572. 

when  tax  legalized  injunction  dissolved,  1488. 
BRIDGE, 

improper  use  of,  by  lessee,  enjoined,  435. 

questions  of  nuisance  concerning,  833-838. 

franchise  in,  917-926. 

mill  owner  can  not  exgoin  rightful  repair  of.  by  municipality,  1240. 

approach  to,  1280. 
BROKERS.    (See  Factors.) 
BUILDING  INSPECTOR, 

unauthorized  tearing  down  by,  restrained,  704. 
BURIAL  GROUND. 
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BURIAL  QYtOTTSD—Continued. 

property  dedicated  to,  protected  by  injunction,  316,  703. 

disinterment  of  bodies  in,  not  eigoined,  851,  853. 

nnanthorized  interference  with,  ex^'oined,  708. 

change  of  avenues  in,  ex^'oined,  893. 

right  of  tenants  in  v  ommon  to  interfere  with  each  other,  1199,  n* 

Tioiation  of,  eigoined  against  holder  of  legal  title,  1558. 

0. 

CANAL-CANAL  COMPANY, 

in  conflict  with  railroad,  paramount  right  respected,  600. 

when  construction  by,  not  enjoined,  603. 

filling  up  canal,  when  ei^'oined,  612. 

basin  connecting  with,  not  enjoined,  874. 

mill  owner  can  not  interfere  with,  882. 

obstruction  to  tow  path  ei^joined,  894. 

when  grant  to,  not  exclusive,  railway  may  cross,  90*J. 

discretion  of  commissioners,  1185,  1186. 

officers  of,  enjoined  by  U.  S.,  1221. 

repeated  actions  against,  for  passage  of  boats,  when  contempt,  1446. 
CAPITAL  STOCK,    (See  Corporations.) 

subecribers  to,  can  not  enjoin  act  ultra  virea,  1228. 

released  by  change  in  nature  of  enterprise,  1291. 
CATTLE-GAPS, 

construction  of,  not  enforced,  640. 
CATTLE-YARDS, 

nuisance  from,  ergoined,  775. 
CESTUI  QUE  TRUST, 

protected  against  misconduct  of  trustees,  24. 

insolvent,  when  enjoined  from  collecting  judgment,  244. 

protected  against  sale  of  real  estate,  871. 

when  not  heard  on  motion  to  dissolve,  1500. 
CHATTEL. 

ixg unction  granted  against  removal  of,  1122, 

disposition  of  by  partner  enjoined,  1338. 
by  agent  eigoined,  1559. 
CHATTEL  MORTGAGE, 

sale  under,  ei^joined  in  bankruptcy,  294. 

removal  under,  when  enjoined,  468. 

equity  of  redemption  under,  sale  of  enjoined,  468. 
judicial  sale  of  property,  not  enjoined,  470. 

mortgagee  can  not  enjoin  sale  by  judgment  creditor,  471. 

mortgagor  restrained  from  commission  of  waste,  695. 

where  consideration  fails,  1128. 

sale  under  fraudulent,  by  insolvent  executor,  eigoined,  1366. 
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CHILDREN, 

Bale  of  property  held  in  trust,  enjoiDed;  inieiferenoe  with  costody 

of,  pendinfiT  divoroe  proceedinirs,  1393. 
agreement  giving  wife  control  of,  1398. 
removal  of,  from  ooaniry,  1398. 
CHURCHES.    (See  Ecclesiastical  Mattsbs.) 
CITY,    (See  Municipal  (Corporations.) 

can  not  eigoin  constmction  of  railway  in  street,  826. 

or  of  aqueduct,  833,  n. 
two  common  councils,  1249,  n.,  1312,  n. 
catj  and  board  of  commissioners  proper  parties  defendant  in  eigoin- 

ing  issuance  of  bonds,  1297. 
necessary  party  in  action  to  ezgoin  payment  of  police  officers,  1907. 
passage  of  resolution  by  common  council,  when  a  contempt,  1443. 
counsel  fees  when  collection  of  tax  by,  eigoined,  1691. 
CITY  SCRIP, 

issued  to  pay  rent,  not  ei^'oined.  1240. 
CLERGYMAN.    (See  Ecclesiastical  Mattsrs.) 
CLOUD  UPON  TITLE, 

sale  under  judgment,  when  ei^'oined,  248. 

not  ei^'oined,  249. 
injunctions  for  prevention  of,  372-381. 

foundation  of  the  jurisdiction,  872. 
•ale  which  will  cloud  title,  epjoined,  372. 
test  in  determining,  373. 

as  between  husband  and  wife,  373. 
enforcement  of  satisfied  judgment,  374. 
illegality  must  be  dehors  the  record,  375, 

records  of  U.  S.  land  office  not  within  rule, 
376. 
not  allowed  when  remedy  at  law,  377. 
sheriff's  sale,  377. 
^  tax  deeds,  377. 

rights  of  purchasers,  377. 

judgment  creditors,  when  enjoined,  377. 

improper  assessment  for  opening  streets,  377. 

issuing  patent  not  eigoined,  377. 

carelessness  in  examining  title  a  bar  to  relief,  378. 

sale  under  judgment  against  vendor,  yendee  nu^  enjoin, 

379. 
plaintiff  must  have  title,  380. 
admimstrator,  when  denied  relief,  380. 

when  enjoined  from  selling,  381. 
qectment  enjoined  to  prevent,  420. 
proceedings  under  mortgage  eigoined  for  prevention  of, 
469. 
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CLOUD  UPON  TITLE— C<m<m«af. 

taxes  enjoined  for  prevention  of,  52i-529. 
COMMISSIONERS, 

eig'oined  from  holding  election  for  directors,  1230. 

authorized  by  legislature  to  issue  bonds,  not  eigoined,  1804. 

appropriation  of  private  property  by,  eigoined,  1306. 

negligent  doing  of  lawful  act,  ground  for  relief,  1309. 

of  police,  injunctiDn  pending  trial  of  validity  of  election  law,  1312. 

excess  of  powers  by  drainage,  eigoined,  1320. 
COMMON  INJUNCTION, 

definition  of,  6. 

practice  on  dissolution  of,  1605, 1606. 
CONDEMNATION,    (See  Railways.) 

of  part  of  street  railway  company,  when  eigoined,  611. 

proceedings  by  railroad  not  eigoined,  644,  645. 

iig'nnciion  conditioned  upon,  will  issue  when,  830. 

building  of  rival  ferry  by  county  without,  eig'oined,  933. 

opening  street  without,  eigoined,  1272,  1273. 

improvements  by  owner  not  eig'oined,  1273. 

doeing  up  street  eigoined  upon  tender  of  award,  1277. 
CONDITIONS, 

non-oomplianoe  with  statutory,  in  issuing  bonds,  1285, 1289,  1290. 

on  which  relief  granted,  compliance  with  by  plaintiff  necessary, 
1429. 

filing  bond,  filing  bill,  1429. 
CONFESSION  OF  JUDGMENT, 

as  a  condition  of  enjoining  actions  at  law,  59,  60. 

fraudulent,  rot  eigoined  by  debtor,  205. 

not  ordinarily  enjoined,  279. 

when  eigoined,  280. 

eigoined  in  action  upon  in  other  state,  281. 

on  authorized  debt,  shareholder  can  not  enjoin,  1214. 

power  to,  after  partner  eigoined  from  meddling  with  firm  assets, 
1335. 

by  debtor,  contract  creditor  can  not  eig'oin,  1403. 
CONSENT, 

injunction  by,  not  allowed  in  improper  case,  31. 

in  patent  case,  95 '. 

vacation  of  street  without,  enjoined,  1247. 

to  violation  of  iigunction  creates  an  estoppel,  1437. 
CONSIDERATION,    (See  Promissory  Notes.) 

fiulure  of,  as  ground  for  eigoinin^  judgment,  134. 

action  on  note,  1129. 

of  contract  in  restraint  of  trade,  1179. 

failure  of,  of  note,  executor  may  eig'oin,  1369. 

of  iig'unction  bond,  1624. 
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CONSOLIDATION, 

of  suits,  ii^'unction  refused,  62. 
of  railroads,  tax  in  aid  of  one  not  ezgoined,  566. 
when  enjoined,  605. 
when  not  enjoined,  914. 
unauthorized,  ex^'oined,  1211. 
CONSPIRACY, 

by  minority  of  shareholders  to  control  plections  ei^oined,  1238. 
CONSTRUCTION, 

"  contrary  to  law  "  includes  **  contrary  to  equity,"  1338,  n. 
CONTEMPT  OF  COU^T,    (See  Violation.) 
punisl  ment  for,  not  enjoined,  272. 
in  disregardinflr  injunction  in  bankruptcy,  293. 
against  use  of  one's  own  name,  1069. 
disregard  of  void  iigunction,  not  a,  1286,  1425. 
CONTRACTS, 

between  two  railways,  breach  of,  enjoined,  608. 
by  owner  of  right  of  way  bars  relief,  632,  633. 
laying  of  tramway  in  violation  of,  enjoined,  838. 
effect  of,  between  author  and  publisher,  997. 

between  reporter  and  publisher,  when  right  given  to  renew  copy- 
right, 1058. 
for  sole  publication,  publisher  treated  as  assignee,  1059. 
between  author  and  publisher,  when  personal,  1061. 
nature  and  grounds  of  the  jurisdiction,  1106-1122. 
foundation  of  the  relief,  1106. 

contract  must  be  clear  and  injury  irreparable  1106. 
remedy  at  law  a  bar  to  relief,  1107. 

railway-construction  contract,  1107. 
bond  void  ab  initio,  1107. 
further  illustrations,  1107. 
firaud,  a  ground  for  relief.  1108. 

annuity,  when  representations  of  value  of  proper^  false, 

1108. 
when  mortgagor  is  of  weak  mind,  1108. 
improper  diversion  of  fund,  1108. 
secret  process  of  manufacture  protected,  1106. 
must  be  susceptible  of  specific  performance,  1109. 

illustration,  1109. 
when  injunction  will  afford  substantial  justice  relief  allowed,  1109. 
iig'unctions  against  actions  on,  1110. 

to  prevent  a  forfeiture,  1110. 
violation  of  railway-operating  contracts  enjoined,  1111. 

where  terminated  by  notice  relief  refused,  1111. 
to  employ  one  as  agent  not  enforced,  1112. 
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CONTRACTS— Continued, 

BMignee  protected,  1113. 

assignor  eiijoiiied  from  interfering,  1113. 
oonTeyance  for  church  purposes,  1114. 
subscription  to  educational  institution,  1114. 
when  judgment  on  gaming  contract  enjoined,  1115, 

innocent  holder,  1115. 
usurious  contracis,  1116. 

where  judgment  recovered  at  law,  1117. 

where  transaction  very  complicated,  1117. 
injunction  against  entering  into  contrscia  pendente  lite,  1118. 

convenience  and  inconvenience,  1118. 
plaintiff  must  not  have  violated  the  contract,  1119. 
diligence  required,  1119. 
injunction  in  aid  of  specific  performance,  1120. 
to  restrain  sale  of  real  estate,  1120. 
relief  ancillary  to  main  relief.  1120. 
where  contract  uncertain,  1120,  1121 
when  right  of  parties  unascertained,  112G. 
when  performance  can  not  be  enforced,  1121. 
departure  from  original  contract,  1121. 
when  case  doubtful,  convenience  considered,  1121. 
chattel,  1122. 
promissory  notes,  1128-1133. 

fraud,  undue  influence,  or  duress  a  ground  for  relief,  1123, 
1126. 

threats  to  prosecute  for  peijury,  1123 
person  of  weak  mind,  11^ 
failure  of  patent,  1123. 
violation  of  trust  enjoined,  1124. 

assignee  with  knowledge  enjoined,  1124, 
bona  fide  holder,  1124. 
neglect  of  payee  to  indorse  a  payment,  1124. 
effect  of  injunction  restraining  payment,  1125. 
parties  should  be  made  defendants,  1125. 
given  on  attaining  majority,  1126. 
abuse  of  judicial  process,  1126. 
marriage  brokage,  1127. 
when  declared  void  by  foreign  court,  1127. 
note  given  for  money  lost  at  play,  1127. 
insolvency  of  one  where  debts  are  mutual,  1128. 

fraudulent  representations  on  sale  of  personal  prop- 
erty, 1128. 
failure  of  consideration,  1128,  1129. 
when  note  past  due,  1129. 
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cohere  defects  existed  in  article  sold,  1129. 
loan  by  bank  in  excess  of  lawful  amount,  1130. 
maker  of  aocomn¥>dation  paper  can  not  eigoin,  1181. 
administrator  inay  eigoin  actions  on  notes  deliyered  after 

death,  1132. 
effect  of  ligunction,  1133. 

statute  of  limitations,  1133. 
assignment  of,  after,  1133. 
interest,  1133. 
aegative  contracts,  1134-1166. 

remedy  analogous  to  specific  performance,  1134. 

covenant  between  author  and  publisher,  1134. 
telatiye  oonvenience  not  considered  when  right  dear  and 
violation  apparent,  1135. 
proof  of  actual  damage  unnecessary,  1135. 
when  work  is  of  public  importance,  1135. 
when  covenant  vague,  1135. 
when  the  doctrine  applies,  1136. 
where  agreement  contains  other  covenants,  1136. 
certainty  essential,  1137. 
•ome  appreciable  damage  necessary,  1137. 

raising  level  of  stream,  1137. 
threatened  breach  sufScient,  1137. 
effect  of  recitals  in  agreement,  1138. 
provision  for  re-entry  do  bar  to  relief,  1138, 1144. 
penalty  and  liquidated  damages,  1139. 

test,  1140. 
whether  party  in  possession,  or  a  reversioner  or  remain- 
der-man, 1141. 
if  latter,  special  damage  necessary,  1141, 
use  of  dwelling  for  trade,  1141. 
xeetrictive  covenants  in  leases,  1142. 

conversion  of  meadow  land,  1142. 

against  mowing,  1142. 

multiplicity  of  suits,  1142. 

particular  use,  1143. 

acquiescence,  1143, 1145. 

no  title  acquired,  1143. 

machinery  in  mines,  1144. 

use  for  school  purposes,  1144. 

tub-lessee  bound  by,  1144. 

assignee  bound  by,  1144. 

use  of  dwelling  for  public  house,  1144. 

sub-lessee  bound  by  constructive  notice,  1144. 
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ooYonant  not  to  annoy  neighborhood,  1145. 

lignB,  1145. 

act  need  not  be  a  nnifuuice,  1146. 

permission  to  carry  on  one  trade  no  bar  to  oljection  against 

another,  1146. 

will  not  eigoin  judgment  for  breach  of  oorenant,  1146. 

where  covenant  harsh  and  oppressive  relief  refused,  1146. 

effect  of  fraud,  1147. 

sub-lessee  may  compel  compliance  with  tunender- 
ed  lease,  1147. 

receiver  entitled  to  relief,  1148. 

lessee  of  a4J0]ning  premises  not  entitled  to  iignnction,  1149. 

lessee  as  well  as  lessor  protected,  1150. 
cutting  down  trees,  1150. 
erection  of  building,  1150. 
injunction  made  mandatory,  1150. 
exclusive  shootmg  privilege,  1150. 

further  illustrations,  1151. 

subsequent  lessees  of  original  lessor  eigoined,  1151. 

against  erection  of  hotel,  1152. 

covenant  need  not  run  with  the  land,  1152. 

where  land  sold  in  building  lots,  1152. 
restrictive  covenants  in  conveyances  of  realty,  1153. 

building  regulations,  1153. 

threats  of  breach  sufficient,  1153. 

small  excess  in  height  of  building,  1153. 

purchasers,  assigns  and  sub-lessee  bound  by,  1154. 

lessee  bound  by,  1154. 

covenant  to  supply  water  from  weU,  1155. 

sole  right  to  sell  ale,  1155. 

construction  of  the  term  "acljoining,**  1156. 

school-house  not  a  nuisance,  1156. 

relief  as  between  different  purchasers,  1157. 

demurrer  admits  poetical  allegations  of  fact,  1157. 

where  breach  clear  actual  damage  need  not  be  shown,  1158. 

mandatory  injunction,  1158. 

vendor  eigoined  from  breach,  1158. 

such  change  in  premises  as  to  make  covenant  inapplica- 
ble, 1158. 

diligence;  laches;  acquiescence,  1159. 

acquiescence  in  violation  of  one  covenant  no  bar  to  injunc- 
tion in  case  of  another,  1159. 
contracts  of  hiring  and  service  not  enforced,  1160. 
contra^  when  agreement  added  to  furnish  articles  for  sale,  1160. 
covenant  not  to  impart  information  enforced,  1161. 
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impossibility  of  specific  performance  ground  for  refosinc^ 
1162. 

to  keep  an  inn  ,'1162. 
to  take  notes  of  causes,  1162. 
to  manage  railroad,  1 162. 
contract  for  theatrical  and  operatic  performances,  1163. 

former  doctrine,  1163. 
later  doctrine,  1164. 
negative  covenant  implied,  1164. 
negative  agreement  distinct  from  affirmative,  enforced,  1165. 
purely  negative  agreement  enforced,  1166. 

between  partners,  1166. 
what  material  to  give  jurisdiction,  1166. 
in  restraint  of  trade,  1167-1183. 

general  restraint  void,  1167. 
partial  restraint  good,  1167. 
grounds  of  the  jurisdiction,  1168. 

illustrations  of  the  relief,  1168. 
no  restrictive  covenant  implied  in  sale  of  good  will,  1169. 

contra,  in  Massachusetts,  1169. 
written  contract  not  necessary,  1170.    * 

illustrations,  1170. 
express  limitation  aB  to  extent  of  restriction  not  nooeasary, 

1170. 
contract  not  to  publish  receipt  books  within  the  state  en- 
forced, 1171. 
corporation  with  notice  bound,  1171. 
manner  of  resuming  business  immaterial,  1172. 

selling  on  commission,  1172. 
contract  to  employ  one  who  agrees  not  to  carry  on  business,  1173. 
working  as  journeyman  tailor  enjoined,  1173. 
sale  of  letters  patent;  carrying  on  trade  in  Europe,  1174. 
liquidated  damage,  1175. 

resuming  business  in  employ  of  third  person,  1172,  1173,  1176. 
loaning  money  on  similar  business,  1176. 

acting  as  manager  for  another,  1177. 
contract  must  be  certain  and  violation  clear,  1178. 
''  never  tow  vessels  in  competition,''  1178. 
consideration,  1179. 
plaintiff  must  have  legal  interest,  1179. 

corporation  can  not  enforce  agreement  with  stockholder,  1179* 
what  must  be  shown  by  bill,  1180. 
covenants  against  publication  enforced,  1181. 
one  with  notice  bound,  1181. 
representations  of  sale  by  one,  operate  as  an  estoppel,  1181. 
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plaintiff  not  allowed  both  iigunction  and  damages,  1182. 

injunction  dissolved  when  action  brought  at  law,  1182. 

when  assignee  of  notes  epjoined,  1183. 

submission  of  unauthorized  contract  to  arbitration  ei^oined,  1226. 

letting  of,  to  lowest  bidder,  1251,  1252. 

making  of,  within  municipal  authority  not  enjoined,  1255. 

violation  of  text  book,  not  enjoined,  1326,  n. 

between  newspapers  to  furnish  news,  1330. 

agreement  not  to  continue  business  after  dissolution,  1348. 

for  dissolution  enforced,  1348. 
agreement  not  to  sue  principal  debtor,  surety  may  eqjoin,  1876. 
allowing  default,  by  surety  on  agreement  not  to  take  out  execution, 

1381. 
violation  of  agreement  to  furnish  co-surety,  ground  for  relief,  1386. 
agreement  not  to  institute  divorce  proceedings,  1398. 
to  give  wife  control  of  children,  1398. 
CONTRIBUTION, 

Roit  for,  between  sureties,  not  em'oined,  1385. 
^^ENIENCE  AND  INCONVENIENCE, 

considered  in  granting  mandatory  injunction,  2. 
doctrine  of,  when  right  not  clear,  13. 
considered  in  enjoining  construction  of  railroad,  598,  603. 
when  right  to  franchise  doubtful,  921,  924. 
in  patent  cases,  937. 
not  considered  when  right  to  patent  established,  and  violation  clear, 

962. 
in  copyright  cases,  1026. 

considered  when  enjoining  making  of  contracts,  1118. 
in  negative  contracts,  1135,  1136. 
on  motion  to  dissolve,  1495. 
CONVEYANCE. 

loss  of,  as  ground  for  enjoining  action,  47,  857. 

sale,  327. 
action  to  set  aside,  when  injunction  allowed,  329 
effect  of,  pending  ix^janction,  338. 
.  instead  of  mortgage,  when  sale  under  ei^'oined,  455. 

COPYRIGHT, 

ixature  of  the  right  and  its  infringement,  Q88-1021. 
foundation  of  jurisdiction,  988. 
superiority  of  equitable  remedy,  988. 
jurisdiction  of  the  courts,  federal  and  state,  989. 
statutory  and.  common-law  right,  989. 

distinction  between,  989. 
strict  compliance  with  statutory  conditions  necessary,  990. 
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demurrer  for  failare  to  aTar,  090. 
when  title  protected,  991. 
is  incorporeal,  992. 

purchaser  of  plate  ei^oined  from  printing  there- 
from, 992. 
absolute  originality  not  essential,  993. 

grammar,  993. 
dictionary,  993. 
subsequent  writer  must  go  to  common  sources,  991, 
dty  directories,  994. 

partial  verification,  994. 
almanac  taken  from,  994. 
advertisements,  994,  n. 
work  partly  mechanical  protected,  995. 

printed  diary,  995, 
statistical  tables,  996. 

acknowledging  source,  996. 
taking  actual  words  from  plaintiff  *8  book,  996. 
effect  of  contract  between  author  and  publisher,  997. 
restrictive  covenant  by  author,  998. 

publication  of  rival  work,  998. 
distinction  between  writing  and  publishing,  998. 
artist  in  government  employ,  999. 
assistance  given  publishers,  999. 
unauthorized  copy  of  painting,  1000. 
engraving  in  magazine,  1000. 
public  exhibition,  1000. 
diorama,  1000. 
sale  of  etchings  surreptitiously  obtained,  eigoined,  1000. 
English  copyright  includes  illustrations,  1001. 
law  reports,  1002,  1003, 1010. 

published  under  contract,  1003. 
acknowledgment,  1003. 
doctrine  as  to  extracts,  1004,  1007,  1025, 1051. 
maps  and  charts,  1005. 

may  use  preceding,  to  produce  an  original  result,  1005. 
court  calendar  protected,  1005. 
nature  and  objects  of  selections  as  well  as  quantity  considered, 

1006. 
value  of  materials  taken,  1006 
adoption  of  plaintiff*s  arrangement  eigoined,  1007. 
when  extracts  supersede  former  work.  1007. 
test,  whether  defendant  has  availed  himself  of  common  sources, 
1007. 
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nae  of  authorities  not  eigoined,  1007. 

abridgmenta,  1008. 

distinction  between  compilation  and  abridgment,  1009. 

piracy  of  part  ezgoined,  1009. 

how  far  compilation  protected,  1010. 

colorable  abridgment  of  law  reports,  1010. 
unpublished  manuscript  protected,  1011,  1049,  1051. 
deposit  of,  for  particular  purpose,  1011. 
publication  of  private  letters,  eigoined,  1012. 

Hterary  productions  or  business  or  private 

letters,  1012. 
receiver  may  eigoin,  1012. 
for  vindication  of  diaracter,  1012. 
containing  notice  of  infringement  of  patent^ 
1012,  n.,  1015. 
scientific  lectures,  1018. 
system  of  instruction,  1013. 
original  work  under  same  title  not  eigoined,  1014 
publication  of  magazine  as  a  continuance  of  complainant's,  enjoined, 

1014. 
libelous  publication  not  eigoined,  1015. 
translations,  1016. 

of  foreign  works,  copyright  of  protected,  1016. 
publip  readings  and  plays,  not  eigoined,  1017. 

copies  must  not  be  distributed,  1017. 
publication  of  play  taken  from  plaintiff's  book  eigoined,  1017. 
newspaper  entitled  to  protection,  1018. 
descriptive  advertisement  is  not,  1018. 
representing  defendant's  work  as  that  of  plaintiff,  1019. 
copyright  in  part  of  book  protected,  1020. 

infringement  of  part  eigoined,  1020. 

when  pirated  parts  not  definitely  ascertained,  1020 
accounting  incidental  to  relief,  1021. 
principles  governing  the  jurisdiction,  1022-1037. 
general  doctrine,  1022. 
establishing  right  at  law,  1023. 

prima  facie  title  sufficient,  1028. 
right  in  the  extended  term  1028,  n. 
how  piracy  determined,  1024. 

by  court  or  roaster,  1024. 
if  infringement  clear,  intent  immaterial,  1024. 

animus  furandi  presumed,  1025. 
where  extracts  constitute  chief  value  of  defendant's  wo*  •«• 

1025. 
deception  of  purchasers,  1025. 
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copying  errors,  test  of  piracy,  1025. 

doctrine  of  relative  convenience,  1026. 

court  may  require  an  account  to  be  kept,  1026. 

when  copyright  or  infringement  doubtful,  relief  refosed, 

1026. 
piracy  not  protected,  1027. 
immoral  and  irreligious  works,  1027. 
acquiescence  and  laches  a  bar,  1028. 

illustrations,  1029. 
foundation  of  the  doctrine,  1030. 
burden  of  proof  of,  1030. 
^  no  acquiescence  without  knowledge,  1031. 

book  obsolete,  1031. 
knowledge  of  advertising  and  sale 
no  bar,  1031. 
usage  as  to  reviewing  magazines,  and  publication  of  portion* 

of,  no  bar  to  relief,  1032. 
when  doubtful  whether  action  at  law  would  lie,  relief  re- 
fused, 1033. 
difficulty  in  estimating  profits,  no  bar,  1033. 
when  piracy  established,  effect  on  sale  of  defendant's  work 

no  bar,  1034. 
restrictive  covenant  by  author,  1035. 

purchase  by  publisher  with  notice  or  without, 

1035. 
publication  of  daily  journal  by  vendor  of 
weekly,  1035. 
what  sufficient  allegation  of  piracy,  1036. 
where  no  identification  of  parts  pirated,  and  affidavits  deny 

equities  of  bill,  1036. 
ii^junction  granted  conditioned  upon  action  at  law,  1037. 
defendant  can  not  continue  sale  pending,  1037. 
dramatic  compositions,  1038-1052. 

distinction  between  statutory  and  commpn-law  right,  1038. 
alienage  of  author  no  bar,  1038. 
purchaser  may  enjoin,  1038. 
jurisdiction  of  state  and  federal  courts,  1038. 
representation  of   play  not  such    publication  as   to  bar 
relief,  1039. 

one  who  procures  play  from  persqps  who  have 

seen  it,  enjoined,  1039. 
representation  does  not  prevent  copyright,  1089. 
English  doctrine  the  reverse,  1040. 
unauthorized  production  of  play  eigoined,  1041. 
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permiBsion  to  publish  novel  founded  on,  not  a  dedication  to 

thepnbUc  1041. 
original  adaptation  protected,  1042. 

may  be  prodaoed  by  more  than  one,  1042. 
memorization  of  play,  1043. 

by  Bhortrhand,  1048. 
itrict  compliance  with  statntory  conditions  neoesaaiy,  1044. 

how  compliance  aTerred,  1044. 

clerk*8  certificate  prima  facie  eyidence,  1044. 
title  of  play  not  protected,  1045. 
dramatization  of  novel  taken  from  play,  etgoined,  1046. 
where  plaintiff's  play  mere  colorable  imitation  of  defend- 
ant's, relief  refused,  1046. 
where  both  are  wronfr-doers,  1046. 
scenic  or  spr ctacular  effects,  1047. 

"railroad  scene,"  1047,  n. 
immoral  play  not  protected,  1048. 

when  charge  of  immorality  not  sustained,  1048. 
unpublished  manuscript  protected  by  act  of  congress,  1049. 
translations  protected.  1050. 
publication  in  magazine  enjoined,  1051, 

of  extracts  in  critical  work,  not  enjoined,  1051. 
deposit  of  money  in  lieu  of  injunction,  1052. 
musical  compositions,  1053-1056. 

test  applied  to  determine  infringement,  1053. 
publication  of  waltzes  from  opera,  1053. 
what  constitutes  an  author,  1054. 
production  of  new  result  protected,  1054. 
performance  of  opera  in  connection  with  play  enjoined, 
1054. 

even  though  labor  of  third  person  intervened,  1054. 
publication  of  song  under  same  title  eigoined,  1055. 

deception  of  public,  1055. 

may  require  action  at  law  and  bond,  1055. 
when  originality  of  doubtful,  action  at  law  required,  1055. 
effect  of  laches  or  acquiescence,  1056. 

onus  on  defendant,  1056. 
parties,  1057-1062. 

assignee  protected,  1057. 

of  particular  localities  protected,  1057. 
assignor  not  a  necessary  party,  1057. 
executor  of  law  reporter  can  not  enjoin  publication  under 

renewal,  1058. 
when  publisher  protected  as  assignee,  1059. 
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when  pirated  parts  are  contained  in  pievionB  edi- 

tiona  of  the  author,  1059. 

equitable  owner  protected,  1060. 

when  asngnment  is  yerbal,  1060.  * 

author  has  permitted  infringement,  1060. 

when  assifrnment  is  Terbal,  1060. 

owner  of  legal  title  should  be  joined,  1060,  n. 

when  contract  of  personal  nature,  assignee  of  one  can  not 

eigoin  the  other,  1061. 

Yendor  of  infringing  work  eigoined,  1062. 

sale  of  for  one  state,  enforced,  1171. 

CORPORATIONS,    (See  Municipal  Corporatiohb). 

right  of,  to  petition  legislature,  not  eigoined,  26. 

foreign,  not  enjoined  from  mortgaging  property,  476. 

taxation  of  stock  and  franchises  of,  when  not  eigoined,  493. 

tax  on  capital  stock  and  franchise  of,  when  eigoined,  506. 

tax  against,  fixed  by  arbitration,  when  eigoined,  513. 

exempt  from  taxation,  injunction  allowed,  581. 

foreign,  eig'oined  by  people  from  erection  of  piers,  710. 

name  of,  protected  as  a  trade  mark,  1081. 

can  not  enforce  agreement  made  with  stockholder,  1179. 

governing  principles,  1184-1202. 

juri-^diction  founded  in  trust,  1184. 

must  be  transcending  charter,  injury  must  be  irreparable,  1184i 

fraud  must  be  positively  averred  and  sworn  to,  1184. 

jurisdiction  cautiously  exercised,  1185.  , 

remedy  at  law,  1185.  i 

rarely  granted  without  notice,  1185.  ! 

discretion  of  corporate  bodies  rarely  interfered  with,  1186.  | 

of  canal  commissioners,  1186. 

location  of  railway,  1186. 

subject,  however,  to  legal  judgment,  1186. 

continuing  trespass,  ground  for  relief,  1187. 

questions  concerning  chartered  rights  not  considered  in  equity,  1188. 

bank  not  a  nuisance,  1188. 

fraudulent  organization  of  railway,  1188. 

jurisdiction  restraining  banks  purely  statutory,  1189. 

afiidavits  of  insolvency  of,  suspension  of  specie  paymentut 

1189. 
insurance  companies,  1189,  n. 

payment  of  dividends  by  foreign,  not  enjoined,  1190. 

illegal  issue  of  stock  by  company  incorporated  in  two  states, 

1190. 

to  officer,  eigoined,  1190. 

defect  in  joinder  of  parties,  1191. 
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COBPORATIONS-CofiirmMiL 

omission  of  eorporation,  1191. 
party  to  whom  sale  is  to  be  made,  1191. 
«  diyersion  of  fonds  ei^joined,  1193. 

radical  change  in  character  of  enterprise,  1192. 

where  receiver  main  relief,  officers  not  eigoinedftom  actmg, 

1192, 
equity  will  not  interfere  with  election  to  membership,  1193. 
ezpnlsion  and  discipline  of  members,  1194. 

medical  association,  1194. 
relief  not  granted  to  restore  to  membership,  1194. 
acquiescence  in  removal,  1194. 
removal  without  notice  or  hearing,  1194,  n. 
eights  of  creditors  on  winding  up,  1195. 
recovery  on  day  of,  1195. 

delay  in  application  of  property  to  payments,  1195. 
recovery  before  institution  of  proceedings,  1195. 
eivjoining  at  the  same  time  with  rule  to  show  cause, 

1195. 
enjoined  by  receiver  from  suing  insolvent,  1196. 
gross  mismanagement  and  waste  of  funds  of,  1197. 
on  appointment  of  receiver,  officers  eigoined  from  collecting 

debt»,  1197. 
dissolution  of,  eigoined  pending  action  to  determine  lia- 

biHty,  1198. 
directors  can  not  contract  with,  1199. 
tax  payer  can  eig'oin,  1199. 
directors  must  first  use  their  own  powers  of  regulation,  1199. 
attorney  general  can  not  interfere  with  directorship  of  rail- 
way, 1199. 
gross' abuse  of  powers  enjoined,  1200. 
purchase  by  president  of  indebted uess  agamst,  1201. 
national  bank  not  eigoined  from  loaning  on    negotiable 
paper,  1202. 
iigunctions  in  behalf  of  shareholders,  1203-1223. 
stockholders  may  enjoin,  1203. 

railway  becoming  stockholder  in  another,  1203, 1224. 
transfer  of  property  to  another,  1203. 
unauthorized  acts  by  bank,  1204. 
embezzlement  by  directors,  1204. 
minority  protected,  1204,  1216. 
remedy  at  law,  1204,  n. 
departure  from  purpose  of  corporation,  1205. 

erection  of  flouring  mill  by  iron  company,  1205. 
building  small  portion  of  road,  1205. 


1108  INDEX. 

[TBI  BERRXircn  ABB  TO  THB  nDCIIOllB.] 
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acqniesoenoe,  1205. 
completion  of.  1205f  1229. 
diligenoe  required,  1206.  ^ 

non-oompletion  of  railway,  1206. 
sangnee  bound  by  acqaiesoence  of  his  Tendor,  1206. 
■ingle  shareholder  allowed  relief,  1207. 

iigozy  must  be  real,  1207. 
when  plaintiff  merely  colorable,  1207, 1214. 
applications  to  legislature  to  extend  powers,  when  eqjoined,  1206* 
1209. 

acts  in  furtherance  of  object  not  enjoined,  1210. 
officers  not  eigoined  from  exercising  functionSt  1210, 
unauthorized  consolidation  eigoined,  1211. 
property  already  transferred,  1211. 
may  waive  right,  1212. 

consent  to  change  of  deposit  into  stock,  1212. 
stands  in  position  of  general  creditor  of,  1218. 
judgment  confessed  for  authorized  debt  not  eigoined,  1214. 
bill  in  aid  of  others,  1214. 
honafide  lease  not  ergoined,  1215. 
minority  protected  against  majority,  1204, 1216. 
payment  of  illegal  dividends  eigoined,  1217. 

future  only  enjoined,  when  all  not  parties,  1217. 
when  plaintiff  seeks  specific  performance  of  con- 
tract, 1217. 
proceedings,  officers  should  be  requested  to  take  proper, 

1218. 
sale  of  property  on  execution,  1218. 
where  judgment  binding  on  shareholders,  1218. 
judgment  in  favor  of  receiver  for  unpaid  subscriptions,  1218. 
continuance  of  name  as  a  shareholder  eigoined,  1219. 
relieved  against  sale  of  stock  for  assessments  when  tender 

made,  1219. 
transfer  of  lost  shares  of  mining  stock  eigoined,  1220. 
officers  of  canals  eig'oined  by  U.  S.,  1221. 
relief  refused  against  allowance  of  improper  aooount,  1222, 
bound  by  rules  exisUng  when  he  becomes  a  member,  1223. 
vUra  vires,  1224-1229. 

excess  of  authority  eig'oined,  1224. 

selling  coal  by  railway,  1224. 

attorney  general  upon  relation  of  private  person 

may  sue,  1224. 
steam  packet  company  in  connection  with  railway, 
1224. 
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purchase  of  Bhares  in  another  railway  companj, 
1224. 
4  misappropriation  of  fond,  1225. 

suit  not  instituted  by,  1225. 
majority  can  not  bind  minority  when  act  uUra  vir$$,  1225. 
issue  of  preferred  stock,  1226. 
arbitration  of  contract  uUra  vire€,  1226. 
shareholders  may  eigoin  lease  of  entire  property,  1227. 

bona  fid€9  of,  considered,  1227. 
plaintififs  must  be  actual  shareholders,  1228. 

subscribers  to  stock,  1228. 
acquiescence  of  shareholder  bars  relief,  1229. 
in  purchase  of  railway,  1229. 
corporate  elections,  1290-1235. 

jurisdiction  of  American  origfin,  1230. 

requisites  of  bill,  1230,  n. 
fraudulent  issue  of  stock  by  directors  to  tbemselTes,  1231. 

acceptance  of  dividend  not  a  ratification,  1281. 
issue  of  stock  to  control  approaching  election,  1231. 
charter  regulations  for  voting,  1232. 

colorable  transfers  of  stock,  1232. 
statutory  regulations  for,  no  bar,  1232. 
coDspinu^  by  minority  to  control  election,  1233. 
laches  in  cancelling  illegal  issue  of  stock  a  bar  to  relief, 

.  1234. 
equity  does  not  determine  title  to  corporate  offices,  1285. 

fraud,  1235. 
protection  of  property  rights  only  grooiui  for  interference, 
1235. 
reading  writ  to  president  in  presence  of  other  officers,  1424. 
punishable  for  contempt,  1460. 
answer  by,  on  motion  to  dissolve,  1519. 
when  several  defendants,  1531. 
impossibility  of  procuring  answer  of  foreign,  1531. 
iigunction  dissolved  on  answer  of,  although  officers  have  not  an- 
swered, 1534. 
right  of  attorney  general  to  interfere  with,  1554,  n. 
omission  of,  when  members  are  parties,  no  ground  for  dissolution, 

1564. 
verification  of  bill  by,  1568. 
COSTS,    (SeeDAiCAGBS.) 

in  criminal  proceedings,  not  enjoined,  20. 

when  violation  clear,  but  service  defective,  1465. 

discretion  as  to,  in  dissolving  ipjan'^.tion  against  action  at  law,  1541. 
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COUNSEL,    (See  Attorneys.) 

fees  of,  on  dissolatioD,  168^1692. 
COUNTY, 

iUegaJity  of  organization  of,  no  ground  for  relief,  1249. 

creditor  can  not  exgoin  change  of  boondaiy  in,  1254. 

remoyal  of  county  seat,  1257,  1258,  1321. 

contracting  ezcessiye  indebtedness  in  Indiana,  1262,  n. 

creation  of  new,  when  illegal,  eigoined;  already  created,  1319. 

oomroissioners  of,  lease  of  public  square  by,  lot  owners  can  noi  at^oisv 
1553. 
COUNTY  CLERK.    (See  Taxes.) 
COUNTY  COLLECTOR.    (See  Taxes.) 
COUNTY  TREASURER.    (See  Taxes.) 
COURTS, 

of  co-ordinate  jurisdiction,  principles  goreming,  15. 

of  last  resort,  will  not  eojoin  in  cases  pending  below,  42. 
their  jurisdiction  oyer  iigunctions,  42. 

circuit,  statutory  jurisdiction  of,  43. 

of  equity,  proceedings  in,  not  enjoined,  44. 

exception  in  case  of  interpleader,  53. 

first  acquiring  jurisdiction,  not  interfered  with,  50,  51. 

state  and  federal,  injunctions  as  between,  108-111,  '266-268. 
question  discussed  on  principle,  108. 
restriction  on  federal  courts  by  judiciaxy  act,  109. 
prior  jurisdiction  of  federal  courts  protected,  110. 
prior  jurisdiction  of  state  courts  protected.  111. 

judgments  considered,  with  reference  to,  265-272. 

of  U.  S.,  jurisdiction  in  aid  of  bankruptcy,  282-808w 

U.  S.  Supreme,  will  eigoin  bridge  across  rirer,  833. 

of  U.  S.  only  relieve  in  patent  cases,  934. 

jurisdiction  of  federal  and  state,  in  copyright,  989. 

dramatic  compositions,  1033. 

U.  S.  court  will  ei^oin  municipal-aid  bond  at  suit  of  alien,  1287. 

state,  will  not  enjoin  federal  officers,  1322. 

bringing  action  in  U.  S.  courts  after  enjoined  by  state  courts,  a  Tio- 
lation,  1441. 

officers  of,  when  necessary  parties  in  bill  to  eig<Mn  sale,  1551. 

parties  to  bill  for  injunction  against  judgment  in  U.  S.  courts,  1552. 

doctrine  of  U.  S.  courts  relating  to  taking  of  iigunction  bond,  1656w 

effect  of  writ  of  error  from  U.  S.  Supreme  Court,  1699. 
COURTS  OF  EQUITY.    (See  Coubts.) 
COURT  MARTIAL, 

action  of,  not  eigoined,  50. 
COVENANT,    (See  Contracts,  Purchase  Monet.) 

iigunction  not  granted  against,  16. 
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COVENANT— Cwi/tnu^d. 

use  of  premises  in  yiolation  of,  eignined,  691. 

to  repair,  no  bar  to  injunction  a^^ainst  destruction,  709. 

regolating  use  of  land,  violation  of,  enjoined,  849,  851. 

light  in  the  absence  of,  when  title  derived  from 
common  source,  869. 
lestrictiTe,  by  author  or  publisher,  1085, 1184,  1181. 
negative  contracts,  1184-1166. 
in  restraint  of  trade,  1167-1188. 
CREDITORS, 

without  judgment,  can  not  enjoin  disposition  of  debtor*i  property, 

181.  826,  ia34. 
judgment,  when  not  enjoined  in  bankruptcy,  287,  288. 

knowledge  of,  as  to  bankruptcy,  289. 
when  in  contempt  for  selling  bankrupt's  property,  298. 
may  eqjoin  payment  of  rent  by  trustees  to  debtor,  880. 
rights  of,  as  against  devisees  and  heir,  889. 
judgment,  sale  of  real  estate  by,  when  ei^oined,  845. 

when  enjoined  from  enforcing  lien,  377. 

may  enjoin  mortgagee  of  debtor  from  payment  to  debtor, 
471. 

not  enjoined  from  satisfaction  out  of  mortgaged  property 
471. 

ei^'oined  at  suit  of  bondholders,  617. 
rights  of,  on  winding  up  corporation.  1195. 
shareholder  Rtands  in  position  of,  1218. 
can  not  OAJoin  legal  change  of  county  boundary,  1254. 
holder  of  county  order  mere  general,  1268. 

city  bond,  can  enjoin,  1268. 
general,  can  not  eigoin  enforcement  of  judgment  of,  against  member 
of  partnership,  1884. 

rights  of,  at  common  law  and  by  statute,  1887. 
may  enjoin  insolvent  continuing  partner  from  selling,  1842. 
may  enjoin  improper  distribution  by  executor,  1861. 
decree  for  accounting  against  executor,  judgment  for  all,  1864. 
laches  of,  in  enforcing  judgment  against  principal,  1881. 
sale  of  wife's  property  for  husband's  debt  enjoined,  1887. 
purchase  of  mortgage  of  wife  by  judgment  creditor  of  husband,  1888. 
general,  may  enjoin  encumbering  of  wife's  separate  estate  on  bill  to 

chai^  same,  1891. 
judgment,  may  enjoin  fraudulent  transfers  of  property,  1402. 

bill  for,  injunction  necessary  ac^unct,  1402. 
without  judgment,  denied  relief,  1408. 

pending  trial,  before  judgment,  relief  refused,  1408. 

disposfj  of  money  secured  by  embezzl  ment  of  goods,  1408. 
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CREDITORS— Con^muud. 

mortgage  sale,  1403. 

confessing  judgment  by  creditor  not  enjoined,  1403. 
disposal  of  assets  of  railway,  1403. 
with  lien,  entitled  to  relief,  1404. 

assignment  of  master's  lien  on  freight  for  repaizs,  1404. 
equitable,  upon  i)articular  fund,  1404. 
rights  of  attaching,  1405. 

prevention  of  multiplicity 'of  suits,  ground  for  relief  to  credi- 
tors without  judgment,  1406. 

debtor  non-resident,  numerous  attachment  inits, 

1406. 
fraudulent  attachment,  partial  deliyeiy  of  goods  to 

creditor  who  sold  the  supplies,  1406. 
where  debts  due  from  deceased  debtor  are  made  a 
lien  by  law,  relief  allowed,  1406. 
effect  of  legislation  modifying  the  rule,  1407. 

fraud  must  be  specifically  averred,  1407. 
transfer  of  all  of  debtor's  property  by  fraudulent 
bill  of  sale,  1407. 
English  and  Irish  practice  after  decree  for  accounting  of  assets  of 
deceased  debtor,  1408. 

restrained  from  proceedings  against  executor,  1406. 
judgment  creditor  enjoined   from   enforcing    his 

judgment,  1408. 
legatee  enjoined  from  suing  executor  at  law,  1406. 
relief  granted  on  motion,  1408. 
pending  settlement  of  insolvent  estate,  creditor  enjoined  from  en- 
forcing his  judgment,  1408. 
when  no  decree,  relief  refused,  1409. 
relief  refused  when  executors  personally  liable,  1409* 
supplemental  proceedings  under  codes  have  superseded  creditors 
bill,  1410. 

disposal  of  property  ei^'oined,  where  no  receiver,  1410. 
voluntary  assignment  for  benefit  of  creditors,  1411. 

when  not  accepted,  proceedings  by,  not  enjoined,  1411. 
assignee  not  ex^'oined  when  no  danger  to  estate  shown, 

1411. 
receiver  can  not  interfere  with,  unless  made  to  defraud 
creditors,  1411. 
■ale  of  personal  property  not  enjoined  when  remedy  at  law,  1412. 

collusion  with  justice,  1412. 
misappropriation  of  proceeds  of  sale,  ground  for  enjoining  farther 

sale,  1413. 
subsequently  joining,  bound  by  agreement  under  which  iigunction 
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CRWynOBS—CofiHfiued. 
issaed,  1414. 
ixgimction  against  sale  of  agent'i  property,  when  principal*!  money 

can  not  be  traced,  1415. 
on  dissolution,  may  enforce  execution,  1536. 
appeal  from  decree  dissolving,  1536. 
YeriBcation  of  creditors  bill,  1567. 
CREDITORS  SUITS, 

iigunction   against  defendant  in,  not  violated  by  prosecuting  action 
against  third  person,  1432. 

for  tort,  1432. 
giving  draft,  1432, 
verification  of  bill  in,  1567. 
CRIMES, 

not  eivioined,  20,  27. 
CRIMINAL  PROCEEDINGS, 

not  eigoined,  20,  68,  272,  1244. 
judgments  in,  not  enjoined,  124,  157. 
for  nuisance,  no  bar  to  iiyunction,  745,  752,  770. 
CROPS, 

creditors  of  mortgagor,  when  eigoined  from  sale  of,  255. 
■ale  of,  by  tenant  in  common,  not  eigoined,  344. 
removal  of,  when  not  enjoined,  427. 

by  tenant,  when  eigoined,  430. 
as  between  mortgagor  and  mortgagee,  467. 
indnded  in  damages,  on  dissolution  of  iigunction  affecting  real 
property,  1673. 

D. 

DAM, 

iigunction  against  overflow  from,  749. 

mUl-daros,  839-847. 
DAMAGES,    (See  Injtjnctioh  Bond.) 

on  dissolution  of  injunction  against  judgment,  163. 

iigunction    against    purchase- money  judgment,    when    refused, 
251,  413. 

tender  of,  in  opening  highways,  bars  relief,  585. 

from  construction  of  levees,  must  first  be  paid,  614. 

illegal  exactions  by  railway,  eigoined,  616. 

caused  by  construction  of  right  of  way,  must  first  be  paid,  622. 

fftilure  to  compensate  for  taking  right  of  way,  622,  623. 
statutory  remedy  to  be  first  exhausted,  624. 

must  be  shown  to  enjoin  nuisance,  774. 

in  patent  case  mere  question  of.  relief  refused,  967. 

what  necessary  in  case  of  negative  contract,  1135,  1136. 

liquidated,  a  bar  to  relief,  1139. 
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when  penalty  or  liquidated  damage,  1140. 
xevenioner  must  show  special,  to  epjoin  breach  of  covenant,  1141. 
when  breach  of  covenant  clear,  actual  need  not  be  shown*  11^ 
liquidated,  in  contracts  in  restAdnt  of  trade,  1175. 
plaintiff  not  allowed  both  le^ral  and  equitable  relief,  1182. 
evidence  of,  on  hearing  for  contempt,  proper,  1459. 
direct  and  immediate,  only  allowed,  1668. 

speculative  and  remote;  consequential,  1663. 
from  opening  of  street,  1663. 
occasioned  independently  of  injunction  not  recoverable,  1663. 

depreciation  in  value  when  sale  prevented,  1663 
possible  profits  of  street  railway  not  allowed,  1664. 
from  negligence  of  receiver  not  allowed,  1664. 
in  absence  of  malice,  only  compensation  can  be  recovered,  1665. 
dissolution  conclusive  of  wrongful  issuance  of  writ,  1665. 
expense  and  trouble  in  procuring  dissolution,  1665. 
pending  appeal,  not  allowed,  1665. 
iigunction  against  judgment,  1666. 

should  be  computed  on  principal,  interest  and  costs,  1666. 

when  judgment  satisfied,  1666. 

interest  on  sum  exg'oined  recoverable,  1666. 

penalty  of  bond  can  not  be  recovered,  1666. 

can  not  exceed  penalty,  1666,  1669. 

one  not  party  to  judgment,  liable  for  percentage  on  same, 
1666. 

statute  fixing  percentage  of,  as  damages,  does  not  apply  to 
decree,  1666. 

larger  percentage,  error,  1666. 

entire  amount  of  judgment,  1666. 

dissolution  in  part,  1667. 

to  recover  judgment,  averment  of  non-payment  necessary, 
1667. 

are  embraced  in  lien  of  judgment,  1667,  n. 

when  certain  specified  property  protected,  1668. 

when  injunction  dissolved  as  to  part,  ^hich  part  is  after- 
ward sold,  1668. 

when  sale  of  property  of  complainant,  under  execution 
against  third  person,  eivjoined.  1668. 
can  not  exceed  penalty  of  bond,  1666,  1669. 
surety  bound  by  assessment  of,  1669. 
when  obligation  construed  as  several,  1669. 
necessarily  implied  on  dissolution,  1670. 

whether  assessment  made  or  not,  1670. 

costs  in  procuring  dissolution  may  be  included,  1670. 
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DAMAGES— C<m^ntM({. 

for  zestraiDinsf  sale  under  tnuit  deed,  1671. 

difference  in  valne  of  treasury  notes  and  ipold  coin,  167L 
attorney*!  fees  and  costs  of  advertising,  1671. 
trustee  can  not  release  damages,  1671. 
for  restraining  suit  on  note,  1672. 
when  real  property  affected,  1673. 

timber,  wood  and  sand,  1673. 
rental;  crops;  emblements,  1673. 
contract  to  furnish  lumber,  1673,  n. 
when  sale  of  real  estate  ex^oined,  1674. 

by  one  in  possession  under  contract  of  purchase,  1674. 

upon  a  judgment  to  which  plaintiff  was  not  a 

party,  1674. 
when  vendor  enjoined  from  selling,  1674. 
completion  of  building  delayed,  1675. 
defendant's  duty  when  enjoined,  1675. 
nnless  diligence  shown,  loss  of  time  not  proper,  1676. 
defendant  need  not  be  served  with  process,  1677. 
costs  when  injunction  perpetuated  in  part,  1678. 
when  grounds  for  iigunction  removed,  1678. 

curing  defective  title,  1678. 
where  statute  authorizes  percentage  of  mon^,  1679. 

restraining  tax,  1679. 
when  fraudulent   vendee  restrains  sale  under  execution 

against  debtor,  1680. 
when  sale  of  alleged  patented  article  enjoined,  1681. 
to  real  party  when  nominal  party  ei^oined,  1682. 
when  tenant  restrains  his  dispossession,  1683. 

rent,  1683. 
discretion  of  court  not  reviewed  on  appeal,  1634. 
when  minors  obtain  injunction,  1684,  n. 
counsel  fees,'  1685-1692. 

general  rule  as  to  allowance  of,  1685. 
reason  of  the  rule,  1686. 
test  as  to  allowance,  1686. 

when  dissolution  not  main  relief  sought,  1686, 1690. 
where  abjudication  of  title  main  relief,  1686. 
when  no  motion  to  dissolve  made,  1686. 
when  expense  of  action  not  increased  by  injunction, 
1686. 
when  court  declines  to  interfere  until  final  hearing,  1687. 
incurred  for  entire  cause  improper,  1688. 
where  defendant  has  employed  no  counsel,  1688. 
regular  counsel  of  municipality,  1688. 
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LAMAQEa—Ckmtmued, 

employinff  unnecessary  oounsel,  1688. 

fees  need  not  be  actually  paid,  1688. 

services  must  be  rendered  and  evidenoe  presenred,  1688. 

liability  for,  must  be  incurred,  1688. 

evidence  of  retainer,  1688. 

for  attorney  general  or  public  prosecutor,  1688,  n. 

where  construction  of  statute   only  question  presented, 
1688,  n. 

after  dissolution  not  allowed,  1689. 

for  filing  cross-bill,  1690. 

city  enjoined  from  collecting  taxes,  1691. 

interest  of  city  attorney  in  bonds,  1691. 

not  allowed  when  iigunction  expires  by  its  own  termst  1692. 

contingent  fee,  1692. 
DANGER, 

nature  of,  to  warrant  relief,  22. 

DEATH, 

effect  of,  on  enjoining  judgment,  186. 
of  judgment  creditor,  effect  of,  231. 
of  defendant  in  injunction  against  judgment,  effect  of,  429. 
of  complainant,  practice,  1609. 
defendant,  1610. 
nominal  parties,  1610. 
answer  drawn  up  before,  1610. 
DEBTOR,    (See  Creditor.) 

not  enjoined  from  disposing  of  property  by  creditor  wiflioat  jiid|^ 

ment,  131,  826.  1334. 
can  not  eig'oin  judgment  on  ground  of  secret  ante-nuptaal  contract, 

1400. 
on  giving  draft  after  injunction  in  pursuance  of  previoos  agreement* 
a  contempt,  1432. 
DECREE, 

in  equity,  when  not  enjoined,  172. 
injunctions  against,  270. 
for  sale  of  realty,  injunction  against,  346. 
for  purchase  money,  when  not  enjoined,  385. 
for  injunction  and  reference  in  patent  case,  not  final,  982. 
for  account  of  assets  of  deceased  debtor,  practice  in  English  and 

Irish  courts,  1408,  1409. 
purchaser  under,  may  be  enjoined,  although  not  a  party,  1548. 
motion  for  writ,  may  be  made  at  any  time  before,  1574. 
refusing  relief  on  final  hearing,  a  bar,  1586. 
interlocutory,  not  a  bar,  1586. 
finali  sureties  can  not  go  behind,  1641. 
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neoessary  before  action  on  bond  can  be  maintained,  1649. 
DEDICATION, 

of  land  to  public  nse,  sale  enjoined,  328. 

of  street,  when  nnanthorized  use  enjoined.  589,  685. 

as  a  highway,  not  a  dedication  to  nse  of  railway,  635. 
permission  to  publish  novel  founded  on  play  not  a,  to  the  public, 
1041. 
DEED,    (See  Ck>inrsTANCB.) 

loss  of,  no  ground  for  injunction,  324. 
fraud  in  obtaining,  ground  for  injunction,  364. 
void,  no  ground  for  enjoining  qectment,  415. 
DEEDS  OF  TRUST, 

forfeiture  under,  enjoined,  842. 

sale  o!  homestead  under,  when  not  eigoined,  440. 

sale  under,  when  not  enjoined,  443. 

not  enjoined  because  of  suit  on  notes,  444. 

payment,  ground  for  enjoining,  445. 

when  heirs  necessary  paities,  446. 

when  enjoined  for  mistake,  449. 

insolvency  of  trustee,  no  ground  for  ei^'oining,  451. 

want  of  notice  by  trustee,  ground  for,  451. 

not  enjoined,  when  debt  doe,  452. 

because  time  unpropitious,  454. 
by  national  bank,  enjoined,  457. 
purchaser  seeking  to  enjoin,  averments  necessary,  460. 
izgunction  against,  when  dissolved,  461. 
not  ei^'oined  for  failure  of  title,  474. 
tecuring  usurious  loans  eigoined,  1116. 
injunction  suspends  statute  of  limitations,  1133. 
.  injunction  against  sale  under  power,  no  bar  to  executor *s  sale,  1373. 
injunction  against  sale  under,  dissolved  on  conveyance  of  outstand- 
ing title,  1544. 
damages  for  enjoining  sale  under,  1671. 
DEFAULT, 

judgments  by,  rarely  enjoined,  277. 
when  enjoined,  277. 
question  of  diligence,  278. 

against  surety,  on  agreement  not  to  execute,  1881. 
DEFENSE  AT  LAW.  (See  Actions  at  Law,  Remedy  at  Law.) 
DEFINITION, 

of  injunction  generally,  1. 

mandatory  injunction,  2. 
preventive  injunction,  2. 
interlocutory  injunction,  3. 
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DEFINITION— Confmwrf. 

perpetual  iignnctioD,  8. 
common  iiganction,  6. 
special  iigunction,  6. 

equitable  waste,  680. 

purpresture,  759. 

trade  mark,  1063. 
DELAY,    (See  Laghbs.) 

of  payment  by  trustees  winding  up  corporation,  1195. 
DEMURRER, 

want  of  right  of  riparian  owner  to  ei^joy  land  ground  for,  796. 

allegation  of  establishment  of  right  at  law  no  ground  for,  when 
exg'oining  construction  of  mill  dam*  840. 

averment  of  compliance  with  statutory  conditions  for    copyright* 
ground  for,  990. 

admits  poetical  allegations  of  fact,  1157. 

motion  to  dissolve  not  heard  pending,  1468. 

before  answer  operates  as  a,  1469. 

dissolution  after  judgment  on,  1494. 

admits  allegations  on  information  and  belief,  1571. 

lies  for  omission  of  prayer  for  ipjunction,  1578. 

in  Illinois  motion  to  dissolve  operates  as,  1706. 

amendment  to  bill  after,  allowed  without  pr^'udice,  1594. 
DEPOSIT, 

of  money,  in  lieu  of  injunction  to  restrain  production  of  play,  1052. 

change  of  savings,  into  stock,  1212. 
DEVISEE, 

rights  of,  as  against  creditors  and  tenant,  889. 

under  lost  will,  rights  of,  against  heir,  862. 
DILIGENCE.     (See  Acquiescence,  Laches.) 
DIRECrrORS,    (See  Corporations.) 

of  bank,  election  not  eqjoined,  !}5. 

contracts  by,  with  corporation,  1199. 

injunction  in  behalf  of  shareholder,  1203-1228. 

liUra  virea  acts  of  private  corporation,  1224-1229. 

elections  of,  1230-1235. 

whether  proper  defendants  in  bond  litigation,  1297. 
DISCHARGE  IN  BANKRUPTCY.    (See  Bankruptcy.) 
DISCLOSURE.    (See  Secrets.) 
DISCOVERY, 

injunctions  in  aid  of,  dissolved  after  answer,  1522. 
DISCRETION, 

in  granting  interlocutory  injunction,  11. 
not  controlled  by  mandamus,  15. 

in  reviving  iigunction,  89. 
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DISCRE^O^— Continued. 

of  inferior  court,  when  not  interfered  with,  in  treepaai,  720. 
in  fl:rantin^  ixg'onction  against  infringement  of  patent,  935. 
of  corporate  bodies,  rarely  interfered  with,  1186. 
of  municipal  corporations,  in  the  absence  of  frand,  not  interfered 
with,  1240,  1252. 

municipal  improTements,  1270. 
in  punishment  of  contempt,  rarely  interfered  with,  1458,  ^ 
of  inferior  court,  in  dissolving  injunction,  1467,  1508. 

dissolving  injunction  rests  in,  1508. 
as  to  costs,  in  dissolving  irg  unction  against  action  at  law,  1541. 
rule  of  court,  requiring  notice  after  answer,  may  be  dispenfed  with, 

1580. 
continuance  of  motion  to  dissolve,  matter  of,  1611. 
bond  rests  in,  1620. 

of  court,  in  awarding  daunages,  not  reviewed,  1684. 
appeal  from  granting  of  injunctions,  169^1701. 

dissolution  of  injunctions,  1702-1711, 
DISMISSAL, 

of  bill,  when  not  res  judicata,  89. 
of  action,  when  enjoined,  85. 

against  principal  to  hold  surety,  1382. 
of  proceedings  for  contempt  for  want  of  affidavit  of  service  of  iignnc- 

tion,  no  bar  to  subsequent  proceedings,  1452. 
of  bill  works  a  dissolution,  1476. 

how  action  should  be  brought  by  tax  payers  to  avoid,  1560. 
of  bill  when  cause  not  formally  set  for  final  hearing,  1618. 
in  Illinois,  bill  may  be  dismissed  where  iigunction  the  only  relief 

sought,  1706. 

DISSOLUTION, 

of  injunction  against  action,  equity  no  farther  control,  88. 
of  injunction  against  judgment,  162. 

damasres  on,  168. 

effect  of,  164. 

in  bankruptcy,  when,  286,  t301,  803. 

restraining  collection  of  purchase  money^  408,  405,  406. 

restraining  sale  under  deed  of  trust,  461. 
allowed  when  bounty  tax  legalized,  572,  1488. 
where  answer  admits  past  waste,  iigunction  retained,  655. 
cutting  timber  by  plaintiff  after  defendant  eigoined  justifies,  679. 
of  jpj unction  against  trespass  allowed  on  answer  claiming  title  and 

showing  solvency,  698. 
allowed  when  answer  shows  no  title  and  denies  equity  of  bill,  716. 
grounds  of,  in  injunction  against  nuisance,  790. 
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DISSOLUTION-Con^fiuerf. 

of  injuDction  against  opening  alnices,  allowed  when  loss  reraltiiicr 

from  can  be  repaired,  842. 
when  patent  right  donbtful,  but  account  of  sale  ordered,  938. 
bond  given  in  lieu  of  injunction  in  patent  cases,  968. 
injunction  continued  when  answer  denies  validity  of  patent,  to  await 

trial  at  law,  970. 
iiuunction  dissolved  where  defendant  in  patent  suit  licensed,  972. 

proof  necessary  to  secure,  978. 
for  delay  in  instituting  action  at  law,  9S2. 
on  security  to  account,  982. 
when  contract  not  usurious,  1116. 
when  action  brought  for  damages  on  contract  in 
restraint  of  trade,  1182. 
of  corporation,  eujoined  pending  action  to  detennine  its  liabilily, 

1198. 
temporary  injunction  pending  validity  of  election  law  dissolved, 

1312. 
of  partnership,  need  not  be  sought  to  obtain  relief,  1330. 
injunction  against  partner  dissolved  when  answer  shows  firm,  1339. 
of  partnership,  1342-1349. 

injunctions  in  connection  with  receivers  of,  1350-1359. 
sale  of  interest  of  one  partner  on  execution  works  a,  1352. 
statute  giving  law  courts  equitable  jurisdiction  no  ground  for,  1379. 
interlocutory  ixg  unction  against  husband  dissolved  when  answer  de- 
nies abandonment,  1394. 
injunction  against  sale  of  agent's  property  when  principalis  money 

not  identified  with,  1415. 
proceedings  for  contempt,  before  and  after,  when  injunction  improp- 
erly granted,  1462. 
when  party  in  contempt  heard  on  motion,  1464. 
grounds  of  dissolution,  1467-1504. 
general  doctrine,  1467. 

matter  of  discretion;  terms,  1467. 
when  motion  entertained,  1468. 

not  entertained  pending  general  demurrer, 

1468. 
where  discovery  bill  contains  no  ground  for, 

1468. 
where  bill  and  affidavits  make  prima  faeu 
case,  1468. 
before  answer,  1469. 

when  ixg'unction  irregular  and  plaintiff  neg- 
ligent, 1469,  1490. 
where  procrastination  not  willful,  1469. 
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to  amended  bill,  1469. 
want  of  equity  in  bill,  1469. 
writ  granted  contrary  to  the  itatate,  1469. 
operates  as  a  demnrrer,  1469. 
burden  and  qnanti^  of  proof  on  motion,  1470. 

effect  of  answer,  1470. 
fiulnrs  to  answer  allegations  of  bill,  1471, 1473. 
answer  mast  be  dear  and  responsive,  1472. 

new  matter,  1472,  1481. 
where  writ  vague  and  indefinite,  1473. 
defectiye  statement  of  case,  1473. 
incorporating  scandalons  matter  in  answer,  1473. 
deception  and  misrepresentation  by  plaintiff,  1474. 
mast  have  influenced  court,  1474. 
no  bar  to  futme  application,  1474. 
plaintiff  can  not  avail  himself  of  answer,  1474. 

question  of,  not  considered  on  appeal,  1474. 
vagae  and  general  denial  in  answer  iosofficient,  1475. 

general  effect  of  denial  considered,  1476. 
dismiasal  works  dissolution,  1476. 

on  final  hearing,  1476. 
by  defendant,  1476. 
•  on  dismissal  of  proceedings  at  law,  1476. 

railway  enjoined  from  use  of  land  until  satisfaction  of  judgment 

when  judgment  reversed,  1476. 
effect  of,  on  retention  or  dismissal  of  the  bill,  1477. 
decree  on  motion  to  dissolve  writ  on  injunction  bill  appealable  from, 

1477. 
when  iivjunction  may  be  made  perpetual,  1478. 

granted  in  aid  of  specific  performance,  1479 
laches  or  acquiescence  of  defendant  a  bar  to,  1480. 
where  plaintiff  misrepresents  facts,  1480. 
effect  of  new  matter  in  answer,  1472, 1481. 
technical  errors  in  bill  or  order,  1482. 

omission  of  prayer  for  writ  in  prayer  for  process,  1482. 
insufSdency  of  bond,  time  given  to  file  new  bond,  1482. 
denial  of  general  charges  of  abuse  of  trust  ground  for,  1483. 
where  facts  improperly  presented  are  of  record,  not  allowed,  1484. 

when  apparent  that  writ  is  proper,  1484. 
bill  improperly  verified,  1484. 
effect  of  decree  for  payment  of  money,  1485. 
adding  co-complainant  by  sole  complainant,  1485. 
effect  of  security,  1486-1497. 
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for  oosto,  rifi^ht  to,  not  determined  until  final  hear- 
ing, 1486. 
court  may  leriye  iqjunction.  1487, 1520. 

when  plaintifr  estopped  from  aeoond  i^jnnotunic  1487. 
when  tax  legalized  injunction  diMolyed,  1488. 

bounty  tax,  1488. 
irregolarity  in  serrice  no  ground  for,  1489. 
sheriflTB  return  condusiTe,  1489. 
in  service  of  original  motion,  1489. 
motion  for,  does  not  waive  want  of  required  notice  of  i4;>plicttioii, 

1489. 
plaintiff's  delay  when  bill  shows  necessity  must  amount  to  gioea 

negligenod,  1490. 
unsettled  question  of  law,  1491. 
plaintiff  may  dismiss  at  any  time,  1491. 
where  after  answer,  dispute  remains,  1492i 
plea  of  statute  of  limitations,  1492. 
verification  by  one  complainant  sufficient,  1493. 
after  judgment  on  demurrer,  1494. 
doctrine  of  relative  convenience,  1495. 
where  continuance  useless,  1495. 
act  enjoined  already  performed,  1495. 
failure  to  grive  bond  or  verify  bill,  1496. 
upon  giving  security,  1486,  1497. 

matter  of  discretion;  mandamus,  1497« 
offer  to  return  property;  bond,  1498. 
account,  where  right  doubtful,  1498. 
requiring  plaintiff  to  submit  to  arbitration,  1496. 
when  final  decreedisposes  of  property,  1499. 
cestui  qu0  trtut  not  heard,  1500. 
dissolution  or  perpetuation  as  r$8  judicata^  1501. 

by  inferior  court  no  bar  to  relief  in  superior  oooit,  1501. 
'  reversal  of  final  injunction,  effect  of  upon  interlooufagyt 
1501,  n. 
removal  of  cause  to  U.  S.  courts,  1502. 

re-argument  of  motion  in  U.  S.  court,  1502. 
injunction  granted  until  given  day,  1503, 1520. 
court  may  compel  plaintiff  to  set  down  cause  for  hearing,  1501. 
dissolution  upon  answer,  1505-1527. 

answer  so  far  as  responsive  taken  as  true,  1505. 
denying  equities  of  the  bill,  1505. 

special  plea,  1505. 

diaracter  of  denials,  1505. 

unless  peculiar  circumstances  exist,  1505. 
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denies  allegations  of  fraud,  1506. 
where  no  advantage   taken  in  lower 
court  of  plea  pending,  1506. 
denial  npon  information  and  belief,  1507, 1514. 

administrator;  where  one  with  knowledge  not  made 
party,  1507. 
matter  of  sound  judicial  discretion,  1508. 

upper  court  will  not  review  action,  1508. 

where  auxiliary  evidence  of  complainant's  right 

exists,  1509. 
where  plaintiff  will  suffer  irreparable  izguiy,  1509. 

removal  of  property,  1509. 
retained  in  cases  of  doubt,  1510. 

when  defendant  not  pr^'udiced,  151L 

disclaims  any  interest  in  property 
affected  by  creditors  bill,  1511. 
shows  interest  in  third  person, 
1511. 
where  relief  the  main  object  of  the  biU,  1512. 
when  question  involved  novel,  1512. 
where  question  of  fact  evenly  balanced,  1512. 
denial  must  be  full  and  explicit,  1518. 

when  answer  does  not  deny  plaintiff  *s  title,  1513. 
denial  must  be  on  actual  knowledge,  1514. 

in  Alabama,  motion  entertained  notwithstanding, 

1514,  n. 
matter  not  denied,  taken  as  tme,  1514. 
answer  should  show  what  is  not  actual  knowledge, 

1514. 
8(dicitor  without  knowledge,  mere  stranger,  1514. 
answer  must  be  credible,  responsive,  verified,  1515. 

further  requisites  of,  1515. 
plaintiff  *s  laches,  when  answer  denies  equities,  1516. 
when  answer  denies  only  part  of  bill,  1517. 
insufiicient  answer,  1518. 

iignnction  granted  on  bill,  answer  and  affidavits,  1518. 
answer  by  corporation,  1519. 
injunction  until  coming  in  of  answer,  1503, 1520. 
court  may  revive  iojuuction,  1520. 
indictment  for  forgery  upon  answer,  1520. 
evasive  answer  of  defendant,  1521. 

removal  of  property;  insolvency,  1521. 
iignnctions  in  aid  of  discovery,  1522. 
pendency  of  exceptions  to  answer,  1528. 
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DiaSOUmGN-CofUinued, 

when  court  may  a4i^Bt  oontroTenj,  writ  oontiiraed,  1524. 

when  question  of  law  doabtful,  1524. 

bill  must  be  pofliUve  and  within  plaintiff*!  knowledge,  1525. 

want  of  probable  cause,  1526. 

right  supported  by  eridenee  to  be  used  on  final  bearing, 

1526. 
waiver  of  answer  nnder  oath,  1527. 
iigimctions  against  several  defendants,  1528-1535. 

dissolution  refused  until  all  have  answered,  1528. 
modifications  of  the  rule,  1529. 

plaintiff  must  have  used  diligence,  1529. 
answers  of  mere  nominal  defendants,  1529. 

when  all  having  knowledge  have  answered, 

1529, 1530. 
mere  stakeholder,  1529. 
must  have  been  properly  granted,  1529. 
where  one  denies  equities  and  others  admit  allegations, 

1580. 
where  court  satisfied  from  answer  of  one,  1580. 
impossibility  of  procuriug  answer,  1531. 

foreign  corporation,  1531. 
more  strictness  required  in  cases  of  fraud,  1582. . 
fraudulent  reUnquishment  of  trust,  1532. 
denial  by  some  of  fraud  as  to  themselvea,  1582. 
ignorance  no  ground  for  dissolution,  1588. 
absence  of  defendant  from  state,  1533. 
improper  joinder  of  third  party,  1533. 
answer  l^  corporation  when  officers  have  not  answered, 

1534.  • 

defendants,  against  whom  writ  dissolved,  may  procure  dis- 
solution as  to  others,  1534. 
when  equities  not  denied,  dissolution  refused,  1535. 
iigunctions  against  proceedings  at  law,  1536-1541. 

effect  of  dissolution  on  execution  creditor,  1588. 

appeal  from  decree,  1536. 
failure  to  make  defense  at  law,  1537. 

complainant*s  right  re^ta  in  trust,  1587. 
where  subject  is  of  equitable  jurisdiction,  1537. 
against  judgments  may  be  retained  in  part,  1538. 
when  answer  admits  part  payment,  1588. 
nnder  English  practice,  court  may  dissolve  as  to  some  of  de- 
fendants, 1538. 
where  answer  allows  credit  for  amount  of  judgment  claimed 
to  be  excessive,  1539. 
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DISSOLUTION— Con«wM«tf. 

admitting  credits  by  answer,  1539. 

refiisal  to  answer  admits  allegations,  1540. 

judgment  discharged  by  bankruptcy,  1540. 

error  to  enter  decree  for  amount  of  judgment  on  dissolution* 

1541. 
when  some  judgments  paid  and  others  not,  discretion  as  to 
costs,  1541, 
injunctions  affecting  realty,  1542-1546. 

diligence  in  advancing  suit  required,  1542. 
long  acquiescence  in  alleged  acts  of  fraud,  1542. 

in  exercise  of  acts  of  ownership,  1542. 
retained  in  cases  of  doubt,  1543. 

as  to  whether  property  snlgect  to  sale  on  execution, 
1543. 
against  judgment  for  unpaid  purchase  money,  1544. 
defendants  must  haye  good  title,  1544. 
0        conveyance  from  third  party,  1544. 
may  be  required  to  produce  title,  1544. 
conveyance  of  outstanding  title,  1544. 
tender  of  conveyance  necessary,  1544. 
when  purchaser  has    covenants,  iigunction   not 
made  perpetual,  1545. 
against  railway  to  prevent  illegal  taking,  1546. 
general  denial  of  fraud  in  defendant's  title  insufficient,  1546. 
omission  of  corporation,  when  meiAbers  are  joined,  not  a 

ground  for,  1564. 
failure  to  file  bill.  1583. 
demurrer  sustained  to  original  bill  and  amended  bill  not  yet 

filed.  1583. 
answer  under  oath  may  be  used  as  affidavit,  1587. 
existing  writ  not  dissolved  on  hearing  of  another  motion, 

1590. 
bill  may  be  amended  after  motion  for,  1592. 
amendment  after,  1593. 
allowed  on  previous  motion  when  amendment  is  a  new  bill, 

1595. 
practice  in  dissolving  iigunctions,  1599-1618. 
of  the  ixgunction  bond,  1619-1634.  « 

sureties  to  iiyunction  boud,  1635-1647. 
right  of  action  on,  1643-1656. 
assessment  of  damages  on,  1657-1662. 
damages  on,  1663-1684. 
counsel  fees  on,  1685-1692. 
appeals  from,  of  interlocutory  injunctions,  1702-1711. 
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DIVIDENDS, 

payment  of,  by  foreifirn  oorporation,  1190. 
illegal,  eigoined,  1217. 

acceptance  of,  not  a  ratification  of  fraodolent  issue,  1231. 
DIVORCE, 

ixgonction  pending  proceedings  for,  1393. 

extent  of,  1395. 

agreement  not  to  institute  proceeding  for,  1398. 

separation  deeds,  1899. 
DOWEE, 

iignndioii  denied  pending  proceedings  for,  837. 

ftulnre  to  procure  release  of,  ground  for  eigoining  judgment  for 
purchase  mon^,  403. 

easements  appurtenant  to,  protected,  857. 

suit  for,  not  eigoinod,  1401. 
DRAFT.    (See  Pkomissort  Notes.) 
DRAMATIC  COMPOSITIONS.    (See  Coftbight.) 
DURESS, 

in  obtaining  note,  ground  for  iigunction,  1123i. 

E. 

EASEMENTS, 

leading  principles,  848-858. 
jurisdiction  analogous  to  that  in  nuisance,  848. 
irreparable  iigury  must  be  shown,  848. 
general  rule  stated,  849. 

fiolation  of  oovenant  regulating  use  of  land  aold,  eigouied, 

849,  851. 
prescriptive  right  protected,  849. 

must  haye  been  exclusiTe,  849. 
acquiescence  a  bar,  849. 
must  be  certain,  and  violation  of  right  clear,  850L 

erection  of  wharf,  850. 

buildings,  850. 
rigbt  to  lateral  support  protected,  758, 852. 

iigury  to  party  wall,  852. 
working  of  mines,  852. 
drains  conducting  water  against  wall,  852. 
right  of  burial  in  church  yard,  injunction  refused  against 
*  removal  of  remains,  853. 

action  of  trespass  when  defense  legal  and  equitable,  not 

eigoined,  854. 
lot  owners  may  eigoin  buUding  in  public  square,  855. 

town  hall,  855. 
iig'unction  retained,  when  land  used  l^  public  855. 
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l&ASEMENTS— Continued, 

lot  owner  can  not  enjoin  learins^  of  ground  conveyed  for 

erection  of  public  baildingSt  855. 
erection  of  Bchool-honae  upon  ground  dedicated  to  school 

pnrpoees,  not  enjoined,  856. 
appurtenant  to  dower  property,  protected,  857. 
interference  should  be  unreasonable  and  yezatiout,  858. 

removal  of  signs  not  ezgoined,  858. 
in  light,  859-869. 

general  rule  for  protection  of,  869. 

material  injury  to  comfort  necessary,  859,  861. 
relief  against  malicious  erection  under  statute,  859,  n. 
when  iiguiy  substantial  mandatory  iqjunction  granted,  860. 
must  be  a  substantial  injury  to  present  business,  861. 

when  substantial  damages  allowed  at  law,  relief 
granted,  861. 
effect  of  covenant  for  quiet  ei^'oyment,  862,  n. 
prescriptive  right  protected,  862. 
light  to  be  determined  between  owners  of  dominant  and 

servient  estate,  862. 
re-building  of  house  enjoined,  862. 

even  though  windows  enlarged,  863. 
when  alteration  of  premises  changes  servitude,  relief  re- 
fused, 863. 
tenant  from  year  to  year  protected,  864. 
lessor  can  not  restrain  lessee  when  iigury  not  irreparable, 

864. 
when  relative  convenience  balanced,  865. 

defendant  ordered  to  abide  result  of  hearing,  865. 
given  liberty  to  apply  to  court,  865. 
erection  of  house  iigaring  prospect,  866. 
relief  refused  when  right  doubtful,  866. 

mere  opinions  not  sufficient,  866. 
affect  of  plaintiff's  delay,  867. 

promises  of  defendant  to  remove,  867. 
prescriptive  right  denied  in  U.  S..  868. 
erection  of  building  over  canal  enjoined,  868. 
title  derived  from  common  source,  relief  refused  in  absence 
of  covenant,  869. 
in  water,  870-885. 

protected,  870. 

mills  on  both  sides  stream,  870. 

right  must  be  established,  870,  881. 

evidence  must  be  clear  to  warrant  final  injunction,  870. 

mere  licensee  can  not  epjoin,  870. 


1128  INDEX. 

[THS  MEWEEMSXCMM  ABB  TO  TBM  nOnOOiJ 

EASE  MENTS— C<m<mu«d. 

prescriptive  right  protected,  871. 
acquiescence  a  bar  to  relief,  871. 
doctrine  of  prescription  in  cases  of  mills,  872. 

illostrations,  872. 
dear  violation  of  rifr'it,  sufficient  (ground,  873. 

purchaser  entitled  to  same  use  as  grantor  had,  873. 
two  mills  upon  same  stream,  respective  rights  pro- 
tected, 873. 
right  below  does  not  authorize  drawing  off  aboTe> 
873. 
relief  liberally  exercised  in  cases  of  mills,  874. 
purchaser  of  mill  ezgolned  from  running  additional  ma- 
chinery, 874. 
izguring  reservoir  supplying  mill  enjoined,  874. 
diversion  of  creek  from  mill  by  railway  eigoined,  874. 
drawing  off  waters  of  a  lake  eiyoined,  874. 
closing  basin  connected  with  public  canal  not  enjoined,  874. 
detention  of  water  from  factory  enjoined,  875. 
iigury  by  well  to  other  well  or  spring  not  eigoined,  801, 876. 
drainage  of  water  flowing  in  well-defined  channel  eigoined , 

876. 
mining  ditch  constructed  when  land  nnlocated  protected. 
877. 

when  mining  company  solvent,  not  eigoined,  877. 
filling  ditch  draining  surface  water  eigoined,  877. 
drawing  off  water  from  river  not  eigoined,  877. 
premises  burdened  with  servitude  of  supplying  other  prem- 
ises, 878,  879. 
mill  owners  in  severalty  may  join  to  restrain  diversion  of 

water,  880. 
obstruction  to  mill-stream  must  be  shown  to  be  onlawfiil, 

881. 
equity  will  not  a^'ust  respective  rights  of  jMurties,  881. 
can  not  interfere  with  canal  company,  882. 
iig' unction  not  issued  to  compel  legal  relief,  883. 

restrain  lessees  from  anaathorimd 
use  of,  883. 
acquiescence  a  bar,  884. 

compensation  for  twenty  years,  present  inaolvency 
no  ground,  884. 
further  illustrations  of  relief  barred  by  aoqniesoencey  885. 
in  rights  of  way,  886-896. 

relief  granted  against  obstructions  to,  886. 

ground  of  irrrepamble  iigury,  886. 
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EASEMENTS— Obn^ue<{. 

facts  showing  mast  be  slated,  886. 
dear  right  should  be  shown,  886. 
when  iigoxy  not  irreparable*  relief  refused  pending  action 

at  law,  887. 
relief  when  action  at  law  for  damages  not  instituted,  887. 
when  right  undoubted,  and  obstruction  to  right  clear,  relief 

granted,  887, 
right  by  prescription  protected,  888. 
verbal  license,  889. 
to  stable  protected,  890. 
joint  act  of  several,  890. 

representations  of  grantor  operate  as  an  estoppel,  891. 
alley  between  adjoining  lots,  891. 
right  in  alley  protected,  892. 
defendant  claiming  under  void  tax  sale,  892. 
chanffe  of  avenues  in  cemetery  enjoined,  893L 
purchaser  with  notice  bound,  894. 
obstruction  to  tow-path  eigoined,  894. 
right  reserved  protected  against  grantor's  heirs,  895. 
non-user  no  bar,  when  right  resumed  before  acts  complained 

of,  S9b, 
when  injunction  made  mandatory,  896. 
test  as  to  proper  parties  to  enjoin  violation  of  pablio»  1558. 

EOCLESIASTIGAL  MATTERS, 
injunctions  in,  iM)4-322. 

jurisdiction  founded  in  trust,  904. 

use  of  church  property  in  violation  of  tarost  eigoiined, 

805. 
relief  dependent  upon  title,  306. 
distinction  between  ecclesiastical  and  corporate  nature 

of  society,  807. 
separation  from  church,  when  not  departure   from 

trust,  907. 
equity  devoid  of  ecclesiastical  jurisdiction,  908. 

will  not  interfere  with  excommunication  of 

members,  808. 
will  not  revise  proceedings  of  ecclesiastical 
tribunals,  809,  810. 
trial  of  minister  not  enj^i^^^^*  ^^0* 
decision  of  church  judicatory,  when  final,  810. 
injunction  against  deposed  clergyman,  911. 
rightful  pastor  not  enjoined,  812. 
removal  of  minister  not  enjoined,  819. 
misconduct  of  trustees,  ground  for  relief,  914. 
officers  of  church,  when  enjoined,  914. 
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ECCLESIASTICAL  MATTERS— Con/tnued. 

trustees  not  enjoined  from  sale  of  charch  propeity,  315. 

introsion  by  tmstees  npon  functions  of  minister«  315. 

dismantling  church,  815. 

deposed  agent  enjoined  from  interfering,  315. 

heirs  eigoined  from  interfering  with  property  dedicated 
to  church  and  burial  ground,  316,  828. 

tmstees  proper  parties  to  bill,  316,  1558. 

extent  to  which  equity  will  investigate  doctrinal  points, 
317. 

relief  as  between  two  religious  bodies  holding  proper- 
ty in  trust,  318. 

{injunction  not  allowed  against  trespass,  319. 

burial  of  dead  not  enjoined,  319. 

diversion  to  school  purposes  eigoined,  320. 
Sunday  school  enjoined,  320. 

tmstees  not  eigoined  &om  rebuilding,  321. 

receiver  of  church  property  protected,  322. 

disinterment  of  bodies  eigoined,  351,  703,  1558. 
interference  with  church  property  eigoined,  714, 1558. 

particular  church  worship  secured  by  contract,  1114. 

EJECTMENT, 

when  eigoined  to  prevent  multiplidtj  of  suits,  61. 

bill  to  consolidate  actions  of,  ligunction  refused,  62. 

injunctions  against,  when  allowed,  95-97. 

effect  of,  on  right  to  eig'oin  collection  of  purchase  money,  389. 

iigonctionB  concerning,  414-429. 

equity  averse  to  interfering  with,  414. 

not  eig'oined  when  questions  may  be  determined  at  law, 
415. 

void  deed,  no  ground  for  eig'oining,  415. 

for  non-payment  of  rent,  reUef  doubtful,  416. 

payment  of  rent  not  eigoined,  pending,  416. 

estoppel  of  plaintiff  in  cgectment,  injunction  allowed,  417. 

fraud  of  plaintiff,  ground  for  relief,  418. 

eig'oined  when  equity  has  prior  jurisdiction  of  controversy, 
419. 

eigoined  to  prevent  doud  upon  title,  420. 

mistake  as  ground  for  etg'oining,  421. 

iigunction  allowed  to  prevent  multiplicity  of  suits,  422 . 

refusal  of  infant  to  ratify  sale,  ^'ectment  not  eig'oined*  423. 

Aot  eig'oined  because  of  statute  of  limitations,  424. 

bill  to  redeem,  iigunction  made  perpetual,  425. 

judgment  in,  by  mortgagee,  not  eig'oined  before 
425. 
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parties  entitled  to  the  relief,  426. 

when  laqdlord  refused  relief,  426. 

when  tenant  may  eigoin  writ  of  possession,  427. 

removal  of  crops,  when  not  ezg'oined,  427. 

wjien  plaintiff  permitted  to  proceed  to  judgment,  '428. 

defendant  not  eigoined  from  setting  up  outstanding  term, 
428. 

death  of  defendant  before  answer,  429. 
when  eigoined  because  of  mistake,  466. 
when  owner  of  right  of  waj  can  sue  in,  ii^unction  denied,  630. 
pending  action  of,  ordinary  agricultural  use  of  land  not  prohibited, 

654. 
plaintiffs  in,  may  enjoin  destruction  of  timber,  677. 
cutting  by  plaintiff  after  iigunction  justifies  dissolution,  679. 
remedy  by,  when  buildings  erected  on  complainant's  land,.  707, 

708. 
l^  heirs,  when  power  defectively  ezenased,  ei^oined,  1362. 
general  denial  of  fraud  in  defendant's  titie  insufficient,  1546. 
ELECTION, 

to  vote  municipal  tax,  not  eigoined,  555. 

want  of  notice  of,  to  vote  municipal-aid  tax,  tax  eigoined,  562. 

properly  held,  tax  voted  not  enjoined,  565. 

to  membership  in  corporation,  1103. 

of  private  corporations,  1230-1235. 

to  municipal  office,  not  inquired  into,  1243,  1250. 

iigunction  against  canvassing  board  void,  1250. 

removal  of  county  seat,  1257,  1258. 

preliminary  for  issuing  aid-bonds,  1284, 

validity  of,  determined  by  court,  1285. 

holding  of,  not  enjoined,  1286. 
title  to  public  office  not  determined  in  equity,  1812. 
holding  of,  can  equity  eigoin,  1316,  1425. 
EMBLEMENTS, 

removal  not  eig'oined  pending  action  for  vendor's  lien,  331. 
ENTIRETIES, 

estate  by,  not  subject  to  execution  for  husband's  debts,  1387. 
EQUALIZATION.    (See  Taxbs.) 

EQUITT  OF  REDEMPTION, 

mortgagee  eigoined  from  selling,  450. 
in  mortgaged  chattels,  sale  eigoined,  468. 
i  ERRORS.    (See  Rblbabb.) 
ESTOPPEL, 

of  plaintiff  in  ejectment,  iigunction  allowed,  417. 
when  a  bar  to  iigunction  against  municipal  assessments,  549. 
exception  to  doctrine,  550. 
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ESTOPPEIr-Contmued. 

baxB  iigunction  against  municipal-aid  tax,  564. 

oonflfcruction  of  railway,  618. 
tepxesentations  of  grantor  operate  as,  891. 

on  tale  of  newspaper,  bar  relief  against  breach  of 
covenant,  1181. 
against  shareholder,  1212. 

shareholder  receiving  benefit  of  act  tPtra  vires,  1229. 
bidding  for  contract  to  build  ditch  not  an,  1271. 
tax  payer  who  has  issued  bonds,  1288. 
consent  to  violation  of  an  injunction,  1437. 
obligor  estopped  where  bond  granted  **  on  usual  terms,"  1627. 
of  surety  in  injunction  bond,  1637. 
ESTOVERS, 

use  of,  when  exgoined,  437. 
EVIDENCE, 

newly-discovered  as  ground  for  enjoining  judgmentt  115-117. 

effect  of  scientific,  on  question  of  nuisance,  774,  n. 

must  be  clear,  to  warrant  final  iigunction  against  iiguzy  to  eaeemeni 

in  water,  870. 
written,  of  franchise,  rule  relating  to,  909. 
clerk's  certificate  of  deposit  of  title  page,  prima  facie,  1044. 
of  deception  of  public  by  trade  mark,  burden  on  plaintiff,  1066. 
statutory,  of  conditions  for  issuance  of  aid-bonds  not  reviewedt 

1285. 
effect  of  answer  as,  on  motion  to  dissolve,  1470. 
any  legal,  showing  that  relief  should  not  be  granted,  admiwrible, 

1577. 
admissibility  of,  on  motion  to  dissolve  iigunction  in  patent  case, 

1606. 
on  hearing  of  contempt  proceedings,  1459. 
parol,  inadmissible  to  contradict  injunction  bond,  1688. 
EXCEPTIONS, 

to  answer,  no  objection  to  dissolution,  1602. 

EXECUTIONS,  (Sbx  Judombnts). 

against  third  persons,  sales  under,  when  enjoined,  367-OTl, 

sale  of  interest  of  partner  on  a  dissolution,  1352. 

against  administrator,  when  enjoined,  1365. 

sale  of  legacies  under,  against  legatee,  enjoined,  1374. 

agreement  not  to  take  out,  against  surety,  relief  refused,  1881. 

injunction  against  sale  under,  when  conditions  not  complied  with. 

1429. 
officer  selling  under,  after  notice  of  writ,  trespasser  ab  initio,  1444. 
levy,  by  plaintiff  in,  attachment,  proper  remedy  for,  1463. 
effect  of  dissolution  against  enforcement  of,  appeal,  1536. 
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EXECUTIONS— Con^tnued. 

when  liability  of  land  to  sale  tinder,  doubtful,  writ  retained,  1548. 

when  officers  of  court  proper  parties  in  bill  to  ezgoin  sale,  1551. 

when  sale  of  specific  article  ei^joined,  liability  on  bond,  1623,  1639. 

on  final  decree,  not  a  necessary  condition  to  suit  on  bond,  1649. 

damages  on  injunctions  affecting  sale  of  real  estate,  1674. 

appeal  from  dissolution  does  not  prevent  enforcement  of,  1709. 
EXECUTORS,    (See  Administsators  and  Exscutors.) 

not  enjoined  on  general  charges,  25. 

when  enjoined  from  levying  execution,  839. 

of  law  reporter,  denied  injunction  under  renewal,  1058* 

enjoined  from  use  of  firm  name,  1845. 

EXEMPTION, 

from  taxation,  as  ground  for  ii^unction,  580-^585. 

EXHIBIT, 

transcript  of  judgment  should  be  annexed  as,  1572. 

F. 

FACTORS, 

denied  relief  against  sale  of  property  consigned  to,  120. 
FEDERAL  COURTS.    (See  Coubts.) 
FENCES. 

removal  of,  enjoined  when  street  fenced  for  thirty  years,  584. 

wooden,  erection  of,  not  eigoined,  706. 
FERRIES, 

franchise  in,  927-933. 

after  injunction  against,  running  boat  by  president  a  violation,  1427. 

FINAL  INJUNCTION.    (See  Pkbpetual  Ikjunctiow.) 

FINES, 

for  non-payment  of  municipal  tax,  not  enjoined,  558. 
violation  of  ordinances  not  eigoined,  1244. 

injunction,  division  between  state  and  injured  party 
improper,  1457. 
FIXTURES, 

injunction  against  removal  of,  its  effect,  858. 

when  allowed,  438. 
from  mortgaged  premises,  481. 

FORCIBLE  ENTRY  AND  DETAINER, 

want  of  title  no  ground  for  eigoining,  89. 
injunctions  against,  98. 
judgment  in,  not  interfered  with,  260. 
action  of,  not  eigoined  for  want  of  title,  825. 
writ  of  restitution  not  eigoined,  340. 
when  trespass  not  eig'.ined,  712. 
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FORCIBLE  ENTRY  AND  DETAINER— Om<^ii«?. 

ezecQtion  in,  for  wife*8  property,  not  eigoined  becanae  wile  not  t 
party,  1888. 
FORECLOSURE.    (See  Mobtgaoes.) 

eigoined  when  mortgtige  paid,  99. 
in  foreign  country,  when  eigoined,  105. 
not  eigoined  because  of  judgment  in  foreign  country,  25i. 
injunctions  concerning,  442-461.  i 

attorney's  fees  proper  as  damages  for  restraining  sale  under,  1671. 
FOREIGN  COURTS. 

■uits  in,  when  eigoined,  108-107. 

jurisdiction  of  English  Chancery  in  eigoining,  108,  104. 
same  of  Irish  Chancery,  104. 
property  in  foreign  country  no  bar  to  relief,  105. 
foreclosure,  when  eigoined,  105. 
relatiye  convenience  considered,  105. 
American  doctrine  as  to  suits  in  other  states,  106. 
FOREIGN  SOVEREIGN, 

entitled  to  iigunction,  27. 
FOREIGN  STATE, 

persons  and  property  in,  relief  refused,  83. 
judgments  of,  iigunciions  against,  269. 
FORFEITURE, 

in  deed  of  trust,  enjoined,  842. 
when  action  at  law  eigoined  to  prevent,  1110. 
FRANCHISE, 

created  by  U.  S.,  state  officer  eig'oined  from  destroying,  110, 906. 
of  corporation,  when  taxation  of  not  eigoined,  498,  906. 

when  enjoined,  506,  906. 
tax  upon  not  eig'oined,  520. 
exercise  of,  not  enjoined  when  remedy  at  law,  595. 
nature  and  grounds  of  the  relief,  897-911. 
general  doctrine,  897. 
establishing  right  at  law,  898. 

special  right  necessaiy  to  eigoin,  898. 
jurisdiction  akin  to  that  in  nuisance,  899. 
right  mast  be  coupled  with  possession,  900. 
negligence  a  bar  to  relief,  900. 
exclusiveness  of  grant  formerly  presumed,  901. 
later  doctrine;  grant  strictly  construed,  902. 

exclusiveness  of,  must  be  expressed,  902. 

railway  may  run  through  same  valley  with  canal, 
902. 
exclusive  right  to  fishing  protected,  908. 

where  penalty  secures  an  exclusive  right,  patentee  can  not  eigoin, 
904. 
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FRANCHISE— Con/ifitf^. 

right  granted  boom  company  oonsidered  pablic,  906. 
riparian  owner  can  not  enjoin,  905. 
obetniction  to  navigation  of  river  not  enjoined,  905. 
U.  S.  coorts  eigoin  destruction  of  U.  8.  franchise,  906. 

tax  against,  when  not  enjoined,  906. 
when  enjoined,  906. 
when  franchise  fraudulently  nsurped,  stockholders  may  havo  relief, 

907. 
when  no  private  right  involved,  quo  warranto  proper  remedy,  907. 
commissioners  to  carry  out  lottery  may  protect  it,  908. 

state  not  necessary  party,  906. 
when  evidence  of,  written,  must  be  produced,  909. 

or  satisfactory  excuse  given.  909. 
to  navigate  river,  rules  governing  courts,  910. 
distinction  between  monopoly  and,  911. 

monopoly  to  gas  company  not  protectedi  911. 
roads  and  railways,  912-916. 
franchise  in  road  protected,  912. 

rival  road,  912,  914. 

destruction  of  toll  gate,  912. 
inadequacy  of  remedy  at  law  a  test,  912. 
diligence  required,  913. 
actual  injury  must  exist,  914. 
exclusive  railroad  franchise- between  terminal  pointa  protected,  914. 

consolidation  not  enjoined,  914. 
right  must  be  exclusive,  915. 
rival  street  railways,  916. 
unaulhorized  extension  of  track  enjoined,  916. 
coach  company  enjoined  from  using  street  railway,  916. 
bridges.  917-926. 
general  rule,  917. 
legislative  grant  sufScient  establishment  of  right,  918. 

exclusive  right  protected,  918. 
jurisdiction  not  dependent  upon  defendant's  profits,  919. 

crossing  railway  bridge  free  of  toll  enjoined,  919. 
relief  allowed  between  landlord  and  tenant,  920. 
when  legal  right  doubtful,  convenience  considered,  921,  924. 

conveyance  of  passengers  across  river  by  railway,  921. 

may  require  an  account,  921. 

leave  given  to  apply  again  for  injunction,  921. 
negligence  bars  relief,  922. 

building  of  locks  by  second  company,  922. 
tight  must  be  exclusive,  923. 

when  not,  second  not  eigoined,  923, 
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FRANCHISE— Cem^mue^. 

appropriation  of,  to  railway,  923, 
right  to  erect  toll- bridge  protected,  925. 

compIiaDce  with  conditions  constitates  contract^  92S, 
acquiescence  a  bar  to  relief,  926. 
ferries,  927-933. 

ezclnsiye  right  to  maintain  protected,  927. 
erection  of  bridge,  927. 

remedy  at  law  a  bar,  928. 

relief  granted  when  amended  bill  shows,  928. 

negligence  a  bar,  929. 

use  of  boats  by  private  persons  not  eigoined,  930. 

protection  extended  to  land  necessary  to  enjoyment  of,  931. 

rival  ferries  on  river  between  two  states,  932. 

county  enjoined  from  building  rival  feriy,  without  con- 
demning, 933. 
FRAUD, 

not  defined  by  courts,  21. 
specific  allegations  necessary,  21. 
ground  for  eig'oining  actions  at  law,  47. 

judgment,  115. 
allegations  of,  on  information,  judgment  not  ezgoined,  118. 
judgments  obtained  through,  190-208. 

may  be  eig'oined,  190. 

by  consent,  exgoined,  191. 

fraudulent  assurances  irom  opposing  party,  191. 

fraudulent  alteration  of  records,  192. 

fraud  in  obtaining  bill  of  sale,  192. 

when  fraud  can  not  be  urged  at  law,  193. 

diligence  necessary,  194. 

fraud  construed  uncler  statute,  195. 

parties  to  the  proceeding,  195. 

violation  of  agreement,  196. 

forged  assignment  of  bond,  197. 

on  forthcoming  bond,  198. 

sale  under  collusive  judgment,  198. 

judgment  once  discharged,  196. 

defense  prevented  by  fraud,  199,  200. 

agreements  for  payment,  201. 

fraud  as  to  surety  of  note,  201. 

fraud  by  attorney,  ground  for  relief,  202. 

fraud  may  consist  in  silence,  203. 

satisfactory  proof  required,  204. 

plaintiff  must  come  into  court  with  clean  hands,  205. 

deceit  in  sale  of  medicinal  compound,  206. 
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FEATTD— Continued. 

effect  of  final  ii^junction,  207. 
ezecation  on  vacated  judgment  eigoined,  208. 
frandnlent  purcbaise  at  sheriff *8  sale,  361. 
in  obtaining  deeds,  ground  for  injunction,  364. 
ground  for  ex^'oining  collection  of  parchase  money,  883. 

judgment  in  ejectment,  418. 
taxes,  500. 
in  obtaining  aid  tax,  tax  e9J3ined,  563. 
cutting  of  timber  when  fraudulently  conveyed  eigoined,  729. 
ground  for  ei^ioining  pirated  trade  mark,  1068, 1069,  1085. 

fraudulent  intent,  need  not  be  shown,  1087. 
by  plaintiff  in  trade  mark,  1092,  1094. 
in  obtaining  contract  a  ground  for  relief,  1108,  1123, 1126. 
sub-lessee  may  compel  compliance  with  surrendered  lease,  1147. 
on  part  of  corporation,  must  be  positively  averred  and  sworn  to,  1184. 
in  organization  of  railway  not  considered,  1188. 
fraudulent  issue  of  stock  by  directors  to  control  election,  1231. 
not  sufficient  ground  to  determine  title  to  corporate  office,  1235. 
ground  for  interfering  with  discretion  of  municipality,  1240. 

in  making  improvements,  1270. 
an  irreparable  injury  by  public  officers,  ground  for  relief,  1311. 
by  executor  or  administrator  as  ground  for  relief,  1366. 
injunctions  in  behalf  of  creditors,  1402-1415. 
where  charged  against  several,  greater  strictness  required  in  answer, 

1532. 
acquiescence  in,  ground  for  dissolution  of  iigunction  affecting  realty. 

1542. 
general  denial  of,  in  defendant's  titie,  insufficient,  1546. 
ground  for  making  officers  of  court  parties  to  bill  to  ei^'oin  sale,  1551. 
judgment  recovered  against  school  district  through,  tax  for  eigoined. 

1557. 
in  execution  of  bond  in  N.  T.  can  only  be  shown  in  action  on  bond, 
1644. 

vitiates  assessment  of  damages,  1644. 
FBUIT  TREES. 

removal  by  vendor  eigoined,  843. 
cutting  eigoined,  676, 702,  727. 

G. 

GAMING  CONTRACTS, 

actions  on,  enjoined,  70,  1127. 
judgment  on.  eigoined,  224,  235,  1115. 
defense  at  law,  236. 

72 
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GARNISHEE. 

ixgunctionB  aerainst.  86. 
4  protected  against  judgrment  paid,  123. 

effect  of  release  of  lands  under  judgment,  258. 

proceedings,  when  enjoined,  263. 

against  purchaser,  when  ground  for  eigoining  ooQection 
of  purchase  money,  399. 
GARNISHMENT, 

sale  pending,  when  eqjoined,  119. 
GAS  WORKS, 

monopoly  of,  not  protected,  911. 

repealing  ordinance  giving  rights  to,  not  enjoined,  1240. 
GOOD-WILL, 

judgment  for  price  of,  when  not  ei^'oined,  160. 

no  restrictive  covenant  implied  on  sale  of,  1169. 

sale  of,  1345. 
GRANTEE. 

of  heirs  of  real  property  may  enjoin  sale  when  personal  properiy  raf- 
fident,  1367. 
GUARDIAN, 

judgment  for  or  against,  when  enjoined,  152. 

H. 

HABEAS  CORPUS. 

proceedings  under,  to  test  attachment,  jurisdiction  only  considered, 
1430. 
HEIRS, 

contest  with  devisee  under  lost  will.  100.  362. 

proceeding  by.  to  determine  dower,  injunction  denied.  887. 

rights  of.  as  against  purchaser  at  administrator's  sale,  337. 
as  against  judgment  creditors,  339. 

when  restrained  in  ejectment.  418,  419. 

when  necessary  parties  to  suit  to  enjoin  sale  under  deed  of  trust,  446. 

enjoined  from  iiguiy  to  right  reserved  by  grantor,  895. 

ejectment  by,  when  power  defectively  executed,  eigoined,  1362. 

entitled  to  relief  against  executors,  1367. 

grantee  of,  when  personal  property  sufficient,  1367. 
HEIRLOOMS, 

levy  on  not  eqjoined,  141. 
HIGHWAYS.    (See  Stbbets.) 

when  relief  by  appeal  or  error  from  irregularities,  izgunctioa  re- 
fused. 579. 

contract  with  city  bars  relief,  581. 

action  of  legal  tribunal  not  impeached  collaterally,  582. 

tender  of  damage  a  bar  to  relief,  585. 
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HIGHWATS—Cbtiiintieel. 

monicipal  control  of,  rarely  exgoined,  587,  588. 
pending  action  to  determine  right  to  open,  iigunction  allowed,  590. 
when  apprehensioni  of  future  iig'ury  insufficient,  591. 
unauthorized  opening  of,  eigoined,  592,  1818. 
court  may  award  damages  as  an  incident,  592. 
discretion  of  municipal  authorities  not  interfered  with,  593. 
I>ending  action  to  determine  right  to  dose,  injunction  allowed,  596. 
opening  of,  when  enjoined,  596. 
nniaanoes  to  streets  and,  816-825. 
franchises  in  roads  and  railways,  912-916. 
discretion  of  commissioners  of,  not  interfered  with,  1311. 
HOMESTEAD, 

of  bankrupt,  sale  not  enjoined,  288. 

injunctions  concerning,  438-441. 

sale  of,  under  execution,  when  enjoined,  438. 

when  not  enjoined,  439. 

not  ei^oined  when  occupancy  has  ceased,  440. 

sale  under  prior  lien  not  enjoined,  440. 

deed  of  trust,  sale  under  not  enjoined,  440. 
assignment  of  to  wife  by  partner,  when  not  enjoined,  440. 
rights  under  *'  Homestead  Act*'  protected,  441. 
of  mortgagor,  sale  of  under  foreclosure  not  eigoined,  450. 
tax  on,  when  not  enjoined,  523. 

HUSBAND  AND  WIFE. 

doud  upon  title  as  between,  373. 
of  ix^'unctions  between,  1387-1401. 

sale  of  wife's  property  for  husband's  debts  enjoined,  1387. 

labor  of  wife  and  minor  children,  1387. 

omission  of  husband  no  ground  for  dissolution,  1387. 

where  rights  between  are  equitable,  sale  at  law  eigoined, 
1887. 

estate  by  entireties  not  subject  to  execution,  1387. 
purchase  of  mortgage  of  wife  by  judgment  creditors  of  husband, 

1388. 
where  wife*s  title  disputed  relief  refused,  1388. 
husband  can  not  complain  if  wife  does  not,  1388. 
sale  of  property  in  void  replevin  suit  by  husband  enjoined,  1389. 
title  in  husband  and  purchase  money  paid  by  him,  1890. 
on  bill  to  charge  wife's  estate,  encumbrance  of  same  ergoined,  1391. 
exemption  of  wife's  estate  by  statute,  1392. 
where  no  proceedings  instituted  by  husband,  1392. 
husband  as  administrator  can  not  eigoin  sale  of  wife^s  property  un- 
der trust  deed,  1392. 
proceeilings  for  divorce;  alimony,  1393. 
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HUSBAND  AND  WIFE'-CofUinued, 

apprehensions  of  abandonment  insufficient,  1894. 

preliminary,  disaolved  when  answer  denies,  1884. 
iignnction  in  divorce  may  restrain  encnmbranoe  as  well  as  sale,  1S95. 
use  of  husband  *8  property  not  eigoined;  tools,  1895. 
error  to  perpetually  enjoin  sale  to  secure  alimony,  1895. 

collection  of  choees  in  action,  1396. 

alimony  should  be  made  a  lien,  1896. 
partnership  real  estate  claimed  by  wife,  1397. 
action  for  goods  sold  wife  when  bill  shows  defense  at  law,  1898. 
agreement  not  to  institute  divorce  suit,  1898. 

to  give  wife  control  of  children,  1898. 
removal  of  child  from  country,  1398. 
marriage  of  infant,  1398. 
separation  deeds,  1399. 

debtor  can  not  enjoin  judgment  on  ground  of  secret  ante-nuptial  con- 
tract, 1400. 
dower,  suit  for,  not  enjoined,  1401. 


IGNORANCE, 

ground  for  eigoining  judgments,  209. 

of  fact  and  law,  distinguished,  219. 

of  law,  judgment  not  enjoined,  219. 

of  fact,  judgment  ei^'oined,  220. 

of  counsel,  no  ground  for  relief,  221. 

false  return  of  service  by  sheriff,  222. 

caused  through  negligence,  222. 

of  assignee  of  note,  effect  on  judgment,  223. 

of  set-off,  ground  for  ei^'oining  judgment,  241. 

of  surety  of  defense  at  law,  without  diligence  no  ground  for  relief, 
1383. 
ILL-FAME, 

houses  of,  enjoined,  782. 
INDEMNITY  BOND, 

suit  on,  when  enjoined,  47. 

when  taken  in  lieu  of  iqjunction,  968,  1497. 

INDIAN  LANDS, 

tax  on,  enjoined  when  exempt,  532. 
INDORSEE,    (See  Pbomisbort  Notes). 
INFANTS,    • 

different  suits  in  behalf  of,  one  eivjoined,  74. 

qectment  after  attaining  majority,  not  eigoined,  428. 

improper  marriage  of,  enjoined,  1398. 
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INFORMATION, 

by  attorney  general,  requisites  of,  1570. 
INJUNCTION  BOND.    (See  Damages.) 

neoessaiy  to  restrain  payment  of  money  on  Ie7y»  159. 

judgment  on,  not  eigoined,  161. 

iiganction  against  tax  not  reversed  for  insnfficiency  of,  519. 

jadgment  on  note  does  not  merge  in  judgment  on,  1384. 

failure  to  approve  security  no  ground  for  dissolution,  1608. 

of  tiie  bond,  1619-1631 

object  of,  1619. 

required  by  statute,  error  to  dispense  with,  1620. 
Bubsequent  statute  can  not  affect,  1620. 

rests  in  discretion  of  court,  1620. 

when  right  dear  and  infraction  established  none  necessary,  1620. 

order  ineffectual  until  bond  given,  1621. 

when  through  mistake  injunction  takes  effect  before,  1621, 

when  operative,  1621. 

extends  to  all  defendants,  1621. 

insufficien<7  or  irregularity  of  the,  1622. 

liabili^  on,  when  judgment  eigomed,  1623, 1639. 

sale  of  specific  article  eigoined,  1623,  1639. 

consideration  of,  1624. 

when  merits  of  original  action  considered,  1624. 

pendency  of  second  suit  against  same  judgment,  1625. 

enjoined  in  equity  although  no  defense  at  law,  1625. 

additional  security,  1626. 

substitution  of  new  for  old,  1626. 

mistake  of  clerk  in  entry  of  order,  1626. 

error  to  perpetuate  writ  on  condition  of  new,  within  certain  time,  1626w 

granted  ^  on  usual  terms,"  1627. 

obligor  estopped  to  deny  compliance  with  order,  1627. 

statutes  prohibiting  relief  against  judgments,  construed,  1628. 

given  in  confederate  states,  1629. 

failure  to  specify  particular  sum,  1630. 

delivery  of,  for  prosecution,  order  not  rescinded  except  for  cause, 
1631. 

when  enforced  in  equity,  proper  distribution  made,  1632. 

on  appeal  by  principal  alone,  validity  of,  not  considered,  1633. 

approval  of  court  may  be  indorsed  on,  1634. 

name  of  surety  omitted  from  body  of,  1634. 

obligor  executing  in  capacity  of  trustee,  1634. 

soieties,  163&-1647. 

liability  of,  strictly  construed,  1635. 

where  injunction  against  two,  retained  against 
one,  1635. 
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INJUNCTION  BOND-Con^tnuud. 

coetB  incurred  on  appeal  by  defendant,  16S6. 

bj  plaintiff,  1636. 
when  writ  continaes  dar- 
ing appeal,  1686. 
"this  conrt "  means  "  the  court,"  1636,  n. 
when  bond  taken  against  damages  and  oosts,  but 

not  against  judgment,  1636. 
estopped  from  showing  writ  not  granted,  1637. 
eontra,  1624,  n. 

satisfaction  of  judgment  before  final 
decree,  1637. 
liable  when  principal  dies  and  cause  reyiyed,  1637. 
solyency  of  principal  no  defense,  1637. 
parol  evidence  inadmissible,  1638. 
misredtal  in  bond,  1638. 
liability  when  judgment  ex^'oined,  1623,  1639. 

sale  of  specific  article  eigoined,  1623, 1639. 
entitled  to  stand  on  precise  terms  of  contract,  1640. 
no  ayerment  of  award  of  damages  against 
principal,  1640, 

recovery  against  principal  for  wrong- 
ful suing  out  of  writ,  1640. 
can  not  go  behind  final  decree,  1641. 
parties  can  not  affect  liability  of,  by  stipulation,  1641. 
remedy  against,  is  by  action  at  law  on  the  bond,  1642. 
Louisiana  practice,  1643. 

issue  of  execution  against,  when  no  award  of 
damages  against,  1643. 
concluded  by  reference  under  New  York  practice,  1644. 

fraud  in  execution  of  bond  can  only  be  shown  in 

action  on,  1644. 
fraud  vitiates  assessment  of  damages,  1644. 
concluded  by  assessment  of  damages  against  principal,  1645. 
not  liable  for  personal  property  wasted  by  receiver,  1646. 
right  of,  to  appeal,  1647. 

principal  may  be  surety  in  appeal  bond,  1647. 
right  of  action,  1648-1656. 

common-law  remedy  not  merged  in  remedy  upon  bond,  1648. 
necessary  allegations,  1648.  , 

when  it  accrues,  1649. 

execution  upon  final  decree  unnecessary,  1649. 

all  obligees  may  sue,  1649. 

final  decree  necessary,  1649. 

injunction  against  disposal  of  property,  pendente 
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liUt  when  action  at  law  undetermined,  1649. 
partial  dissolution  sufficient,  1649. 
k^nnction  must  actually  issue,  1650. 
error  to  decree  damages  against  complainant  for  failure  to 

file  bond,  1650. 
prosecuting  action  with  effect,  1650. 

when  cause  of  action  removed,  1650. 
discontinuance  of  action  by  agreement,  1650. 
izgunction  against  judgment,  1651. 

on  final  dissolution  enforcement  of  judgment,  first, 

unnecessary,  1651. 
gubsequent  reversal  as  to  one  debtor,  1651. 
reinstatement  of  injunction,  1651. 
satisfying,  by  taking  debtor  in  execution,  1651. 
no  inquiry  allowed  into  merits  of  iigunction,  1652. 

dissolution  prima  facie  evidence  of  wron^ul  issue; 
bond  inures  to  all  defendants,  1652,  n. 
want  of  jurisdiction  in  court  or  officer  granting  the  writ, 

1652. 
sufficient  averment  of  breach,  1653. 
disobedience  to  writ  no  defense  to  action,  1654. 
court  will  declare  bond  forfeited  when  imposed  upon,  1655. 
doctrine  of  federal  courts  as  to  fijcing  condition  of  bond, 
1656. 

dissolution  does  not  give  right  of  action  on,  1656. 
assessment  of  damages,  1657-1662. 
practice  divergent,  1657. 
in  absence  of  statute,  equity  will  not  award  damages  in 

original  cause,  1657. 
New  York  practice,  1658. 

court  may  direct  manner  of  proof,  1658. 
order  is  matter  of  right,  1658. 
when  dissolution  ordered  without  costs,  1658. 
final  decision,  1658. 

appeals  pending,  1658. 
Kentucky  practice,  1659. 

court  may  assess  damages  on  dissolution,  1659. 
remedy  exclusive,  not  cumulative,  1659. 
confined  to  ii^unctions  against  judgments,  1659. 
Louisiana  practice,  1659. 
Missouri  practice,  1660. 

upon  dissolution,  court  must  enter  judgment  against 
^obligors  at  once,  1660. 
niinois  practice,  1661. 
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Bugrgestion  of  damans  may  be  filed  at  anj  time  be- 
fore final  decree,  1661. 

error  to  refase  leave  to  file,  1661. 
assess  without  suggestion 
in  writing,  1661. 
not  regarded  as  a  new  proceeding,  1661. 
jury  trial  rests  in  discretion  of  court,  1661. 
appeal  lies  from  order  assessing  damages,  1661. 
evidence  must  be  preserved,  1661. 
does  not  authorize   assessment   against  sureties, 

1662. 
when  assessment  condition  precedent  to  xeoovexy 
on  bond,  1662. 

limit  of  damages,  1662. 
subsequent  statute,  1662. 
statute  applies  when  relief  sought,  either  incident- 
ally or  as  main  relief,  1662. 
writ  need  not  actually  issue,  1662. 
where  intelocutory,  dissolved,  but  no  final  hearing, 
1662. 
damages,  166^-1684. 
counsel  fees,  1685-1692. 
INSOLVENCY, 

of  maker  of  note,  suit  on,  not  ei^'oined,  82. 

of  judgment  creditor  as  affecting  right  to  set-off,  243. 

of  vendor,  ground  for  enjoining  collection  of  purchase  money,  400. 

of  trustee,  no  ground  for  enjoining  sale  under  deed  of  trust,  451. 

of  tax  assessor,  no  ground  for  injunction,  491. 

of  tax  collector,  ground  for  injunction,  509. 

of  defendants  and  removal  of  improvements  in  actions  of  waste,  653. 

of  surety  of  administrator  no  ground  for  eivjoining  waste,  665. 

tenants   in    common   not   enjoined   from   cutting   timber  unless 

averred,  692. 
of  defendant,  ground  for  iigunction  in  trespass,  717. 

need  not  be  absolute,  727. 
when  validity  of  patent  established,  need  not  be  shown,  954. 
of  defendant,  when  relief  sought  against  use  of  corporate  name,  108L 
of  one,  where  two  mutually  indebted  on  notes,  1128. 
of  bank,  affidavits  of,  must  be  positive,  1189. 
suspension  of  specie  payments,  1189. 
of  corporation,  receiver  may  enjoin  actions  against,  1196. 
continuing  partner  enjoined  Irom  selling,  1342. 
of  partner,  as  ground  for  relief,  1344.         * 

and  receiver,  1353,  1355. 
of  executor  not  sufficient  to  enjoin  sale,  1361. 
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sale  by  ezecntor  under  iraadnlent  chattel  mortgage  enjoined,  1866. 

of  principal,  purchaser  after  judgment   eigoined  from  removing 
property,  1378. 

creditor  with  judgment  after  winding  np  of  estates  for,  eigoined, 
1408. 
INSURANCE  COMPANY, 

'statutory  jurisdiction  in  cases  affecting,  1189,  n. 
INTEREST, 

injunction  does  not  prevent  enforcement  of,  1133. 

providing  for  semi-annual,  instead  of  annual,  in  aid  bonds,  1284. 

on  sum  eojoined  recoverable  as  damages,  1666. 
INTERLOCUTORY  INJUNCTION,    (See  Dibsolution.) 

definition  and  nature  of,  3. 

not  conclusive  as  to  right,  3,  5. 

object  of,  4.  *         . 

not  retrospective,  4. 

does  not  anticipate  ultimate  decision,  5. 

not  conclusive,  3,  5. 

how  far  probability  of  recovery  considered  on  application  for,  5. 

distinguished  as  common  and  special,  6. 

what  must  be  shown  in  obtaining,  7. 

pending  contest  as  to  legal  right,  when  refused,  8. 

when  granted,  8. 

substantial  injury  necessary  to,  9. 

not  allowed  when  plaintiff  has  no  title,  9. 

to  encourage  litigation,  9. 

utmost  care  necessary  in  g^ranting,  10. 

effect  of  acquiescence,  10. 

right  to,  not  ex  debito  justitice,  11. 

discretion  of  court  in  granting,  11. 

convenience  and  inconvenience  considered  on  applications  for,  18. 

as  affecting  possession  of  property,  14. 

when  becomes  effective,  17. 

threats  sufficient  ground  for,  18. 

insolvency  insufficient  for,  18. 

nature  of  danger  warranting,  22. 

not  allowed  for  past  act,  28. 

usually  granted  on  bill,  31. 

when  bill  unnecessary,  31,  32. 

not  continued  after  cause  removed,  41. 

conflict  between  two  railways,  retained,  610. 

against  trespass,  should  be  dissolved  when  answer  claims  title  and 
shows  solvency,  698. 

when  discretion  of  inferior  court  in  ei\joining  against  trespass  not 
controlled,  720. 
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against  tarespass,  when  retained,  721. 

when  doubtful  whether  bridge  will  be  nuisance,  granted,  834 

in  patent  cases,  discretion  of  court  in  granting,  d35. 

when  patent  recent,  will  be  refused,  936,  939. 

patent  and  infringement  must  be  clear,  938,  939. 

prior  nse  of  invention  a  bar,  943. 

granting  of,  in  patent  case  not  an  adjudication,  958. 

will  not  decide  merits  of  bona  fide  issue  on  application  for,  in  patent 
cases,  960. 

effect  of  public  oonyenience,  and  ii^jury  to  third  persons  in  granting-, 
against  infringements,  974. 

court  must  be  satisfied  of  validity  of  patent  of  novelty  and  infringe- 
ment, 975. 

refused  when  copyright  or  infringement  doubtful,  1026. 
•deposit  of  money  in  lieu  of,  1052. 

where  right  to  use  labels  doubtful,  refused,  1095. 

when  right  in  trade  mark  doubtful,  refused,  1097. 

restraining  payment  of  note,  effect  of,  1125. 

against  resuming  business  in  employ  of  third  person,  1176. 

aoquiesoenoe  in  removal  from  office  bars,  1194. 

ex  parte,  receiver  of  partnership  not  of  course,  1850. 

against  husband,  when  answer  denies  abandonment,  dissolved,  1394. 

usually  granted  on  bill  alone,  1574. 

refusal  to  grant,  no  bar  to  future  application,  1586. 

may  omit  non-resident  defendant  on  motion  for,  1598. 

api)eals  from  granting  of,  1693-1701. 
dissolution  of,  1702-1711. 
INTERPLEADER, 

ii^'unction  in  aid  of,  58. 

statute  requiring  payment  into  court,  applies  to,  145. 
IRREPARABLE  INJURY, 

necessary  to  injunction,  7,  22. 

general  allegations  of,  insufficient,  34. 

court  must  be  satisfied  as  to.  35. 

bow  averred  in  bill  to  eivjoin  tax,  491. 

must  be  averred  in  bill  to  exgoin  opening  streets,  586. 

to  interfere  with  munidp^Ji  control  of  streets, 
587,588. 

existence  of,  ground  for  injunction  against  opening  streets  and  high- 
ways, 597. 

need  not  be  shown  when  railway  exceeds  powers,  612. 

necessary  to  ex^'oin  trespass,  697,  701. 

illustrations  of,  in  trespass,  702,  717,  724. 

necessary  to  enjoin  nuisance,  740,  791. 

to  road,  817* 
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when  right  doubtful,  public  work  not  eigoined  in  absence  of,  883. 
muBt  exist  to  warrant  interference  with  mill-dam,  839. 

contra,  840,  n. 
necessary  to  eojoin  easement,  848. 

obstruction  to  right  of  way,  886. 
existence  of,  ground  for  injunction  pending  action  at  law,  887. 
ground  for  enjoining  infringement  of  patent,  034. 
when  validity  of  patent  established,  need  not  be  shown,  954. 
ground  for  enjoining  infringement  of  copyright,  988. 

breach  of  contract,  1106. 
contract  not  to  enter  into  trade,  1168. 
corporation,  1184,  1185. 

continuing  trespass  by,  1187. 
allowance  by  corporation  of  improper  account  not  an,  1222. 
conspiracy  by  minority  of  shareholders  to  control  election  is  aa,  1283. 
from  act  of  municipality,  ground  for  relief,  1236. 

municipal  improvements;  illustrations,  1271. 
ground  for  eigoining  public  officers,  1308,  1821. 
injunction  not  dissolved  when  it  will  result  in,  1509,  1510. 
relief  granted  on  supplemental  bill,  without  notice,  to  prevent,  1579. 
is  question  for  court  on  facts  stated,  1581. 
relief  granted  on  Sunday  to  prevent,  1584. 

J. 

JOINT  TENANTS, 

equity  will  not  ordinarily  restrain  waste  by,  692. 
JUDGE, 

injunction  not  allowed  against,  46. 
illegal  gift  to,  by  municipality,  restrained,  1239. 
writ  allowed  by,  at  chambers,  dissolution  of,  1599. 
JUDGMENTS, 

in  criminal  matters,  not  eigoined,  20. 

foreign,  when  fraudulent  action  on  eigoined,  69. 

when  not  eigoined,  91. 
iigunctions.  against,  112-2S1. 

general  features  of  the  jurisdiction,  112-164. 
origin  and  history  of,  112. 
not  a  favorite  jurisdiction,  113. 
not  sufficient  to  show  injustice,  113. 
the  general  rule  stated,  114. 
merits  and  diligence  must  be  shown,  114. 
bill  to  procure  new  trial,  115-117. 
newly-discovered  evidence,  115-117. 
not  enjoined  because  erroneous,  118. 
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when  fraud  alleged  on  information,  118. 
•ale  under  execution  against  third  person,  119,  120. 
not  enjoined  when  remedj  at  law,  120. 
of  real  estate  not  eqjoined,  120. 
claimant  under  ftiaudulent  sale  not  protected,  120. 
relief  refused  broker,  120. 
excessiTe  levy  no  ground  for  relief,  121. 
seizure  of  immovable  property  first,  no  ground  for  relief,  121. 
exempted  property,  injunction  against  sale  of,  122. 
payment  of  judgment  as  ground  for  iigunction,  123. 
criminal  judgments  not  eigoined,  124,  157. 
defect  of  jurisdiction  no  ground  for  eigoining,  125. 
not  enjoined  when  not  oppressive,  126. 
must  appear  that  plaintiff  had  no  cause  of  action,  126. 
not  eqjoined  because  of  hardship  to  others,  126. 
effect  of  iigunction  upon  lien  of  judgment,  127. 
injunction  against,  when  a  release  of  errors,  128, 129. 
amount  due  must  be  paid,  130. 
disposition  of  property  under  judgment  not  enjoined  by 

general  creditor,  131. 
bill  to  epjoin,  when  not  original,  132. 

when  original,  132. 
parties  to,  132. 
when  not  enjoined,  133. 
writ  of  error  no  bar  to  enjoining,  133. 
failure  of  consideration  as  ground  for  eigoining,  134. 
■ale  under  execution,  when  injunction  operative,  135. 
duty  of  sheriff  when  execution  enjoined,  135. 
money  need  not  be  brought  into  court  unless  danger  of  insolvency 

135. 
effect  of  death  of  plaintiff  or  defendant,  136. 
United  States  not  enjoined  from  enforcing  judgment  paid,  137. 
not  allowed  to  enjoin  sale  of  vessels  on  execution,  137. 
amount  due  on  judgment  must  be  paid,  138. 
judgment  of  less  than  statutory  limit  not  eigoined,  139. 
judgment  in  replevin,  when  eigoined,  139. 
judgment  not  ezg'oined  because  of  two  iiinds  for  satisfaction,  139. 
against  railroad,  satisfaction  out  of  personal  property,  140. 
levy  on  heirlooms  not  eigoined,  141. 
effect  of  iigunction  on  sale  of  personalty,  142. 

on  judgment  subsequently  obtained,  142. 
not  ezg'oined  because  of  suit  for  unliquidated  damages,  142. 
when  eigoined  for  protection  of  surety,  143. 
against  administrator,  when  eigoined,  144. 
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statute  leqaixiiig  payment  into  court  applicable  to  interpleader, 

145. 
effect  of  failure  to  answer  bill,  146. 
agreement  by  third  person  to  pay  execution,  146. 
judgment  on  bonds  for  purchase  money  at  trust  sale,  147. 
execution  or  judgment  against  city,  when  enjoined,  148. 
defiance  of  court  by  creditor,  ground  for  epjoining,  149. 
sheriff  not  enjoined  because  of  proceedings  on  error,  150. 
arrangement  between  judgment  debtors,  151. 
transfer  of  judgment  by  creditor,  151. 
judgment  for  or  against  guardian,  152. 
parties  to  the  injunction  suit,  153. 
execution  pending  appeal,  enjoined,  154. 
judgment  on  note,  enjoined  to  protect  indorser,  155, 
execution  against  tax  collector  not  eqjoined,  156 
mechanic's  lien,  when  protected,  158. 
bond  necessary  to  enjoin  payment  on  levy,  159. 
for  goodwill  of  business,  not  enjoined,  160. 
bill  to  cigoin,  dismissal  not  interfered  with,  161. 
judgment  on  injunction  bond  not  enjoined,  161. 
iigunction  against,  when  dissolved,  162. 

damages  on  dissolution.  163. 
effect  of  dissolution,  164. 
defense  at  law,  165-189. 

judgment  not  ei^oined  when  defense  could  have  been  made 
at  law,  165. 

rule  enforced  regardless  of  hardship,  166. 

plea  of  turn  est  factum,  167. 
•  pleas  held  bad,  167. 

absence  of  witness  or  plaintiff,  167. 

failure  of  proof  no  ground  tor  relief,  168. 

failure  to  defend,  169. 

usury  no  exception  to  rule,  170. 

maintenance,  170. 

defendant  a  minor,  170. 

payment  on  note,  170. 

defendant  prevented  from  attending  court,  170. 

witness  suborned,  170. 

judgment  in  tort,  171. 

rule  applies  to  decrees  in  equity,  172. 

remedy  by  appeal  bars  injunction,  173. 
exception  to  rule,  174. 

execution  not  enjoined  when  relief  may  be  had  by  applica- 
tion to  court,  175. 
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nile  applied  to  sales  of  personalfy,  178. 

two  executions,  177. 

preraatare  execation,  177. 

anauthorized  execation,  177. 

effect  of  failure  to  defend,  178. 

equity  will  not  epjoin  when  defendant  lias  liad  oppoitunity 

to  be  heard,  179. 
not  enjoined,  on  defense  interposed  in  the  action,  179. 
after-acquired  facts,  180. 
facts  within  knowledj^e  of  adverse  party,  180.  I 

illegal  arrest,  180. 
nesrlect  of  party  or  counsel,  181. 

Hailureto  plekd  discharge  in  bankruptcy,  181.  | 

sale  by  sheriff,  conflicting  claimants,  182. 
exceptions  to  the  general  rule,  183-189. 

remedy  at  law  inefficient,  183.  ' 

equities  not  available  at  law,  184. 

sale  under  execution  against  third  person,  184. 

judgment  in  slander,  mental  derangement,  185. 

jurisdiction  of  equity  first  attaching,  186. 
misrepresentation  as  to  consideration  of  note,  187. 
assignee  of  note  for  yalue  protected,  187. 
how  failure  to  defend  at  law  taken  advantage  of,  188. 
want  of  jurisdiction,  when  urged  at  hearing,  188.  i 

sickness  of  defendant  at  law,  189. 
judgment  against  feme  covert,  189. 
judgments  obtained  through  fraud,  190-208. 
may  be  enjoined,  190. 
by  consent  eigoined,  191. 
fraudulent  assurances  from  opposing  par^,  191. 
fraudulent  alteration  of  records,  192. 
fraud  in  obtaining  bill  of  sale,  192. 
when  fraud  can  not  be  urged  at  law,  193. 
diligence  necessary,  194. 
fraud  construed  under  statute,  195. 
parties  to  the  proceeding,  195. 
violation  of  agreement,  196. 

forged  assignment  of  bond,  197.  \ 

statutory  judgment  on  forfeiture  of  bond,  198. 
sale  enjoined  under  collusive  judgment,  198. 
judgment  discharged,  198. 
defense  prevented  by  fraud,  199,  200. 

agreements  for  payment  of  judgment,  201.  | 

fraud  in  obtaining  surety  to  note,  201. 
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frand  by  attorney,  ground  for  relieF,  202. 

fraud  may  consist  in  silence,  203. 

■atisfactory  proof  required*  204. 

plaintiff  must  come  into  court  with  clean  hands, 

205. 
'  deceit  in  sale  of  medicinal  compound,  206. 
effect  of  perpetual  injunction,  207. 
execution  enjoined  when  judgement  racated,  208. 
accident,  mistake,  ignorance,  and  surprise,  209-224. 
judjrments  obtained  through,  enjoined,  209. 
distinction  between  accident  and  carelesinets,  210. 
absence  of  parties,  witnesses  or  counsel,  210. 
sickness  of  defendant,  210. 
offer  of  compromise,  210. 
misoondact  of  attorney,  210. 
mistake,  of  fact  ahd  law  distinguished,  211,  212. 
of  law,  no  ground  for  enjoining,  211. 
of  fact,  sufficient  ground,  212. 
of  clerk,  213. 

coupled  with  ignorance,  213. 
of  jury,  213. 

in  amount,  excess  only  eqjoinedi  214. 
of  court,  ground  for  relief,  215. 
of  counsel,  no  ground  for  relief,  216. 
failure  by  attorney  to  enter  credit,  216. 
laches  a  bar  to  relief,  217. 
relief  denied  where  remedy  at  law,  218. 
ignorance  of  fact  and  law.  distin^ruished,  219. 
of  law,  no  ground  for  relief,  219. 
of  fact,  ground  for  relief,  220. 
of  counsel,  no  ground  for  relief,  221, 
false  return  of  service  by  sheriff,  222. 
use  of  due  diligence,  222. 
effect  of  negligence,  222. 
of  assignee  of  note,  223. 
surprise,  ground  for  relief,  224. 
irregular,  erroneous  and  void  judgments,  225-231. 
irregularities  no  ground  for  relief,  225. 
errors  in  judgment  of  court  no  ground  for  injunction,  226. 
failure  to  appoint  guardian  ad  litems  227. 
justices' judgments,  insufficient  evidence,  227. 
void  judgment,  an tborities  conflicting,  228. 

for  want  of  service  of  process,  229. 
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JU  DGMENTS— Cwt/mwed . 

test  whether  remedy  at  law,  230,  231. 
sale  under  execution  under,  231. 
upon  uBuriouB  contracts,  232-284. 

not  usually  enjoined,  232. 

when  enjoined,  238. 

not  ex\joined  in  behalf  of  others,  234. 
upon  gaming  contracts,  when  eigoined,  235. 

when  defense  should  be  made  at  law,  236. 
set-offs,  237-244. 

judgment  not  usually  enjoined  for,  237. 

breach  of  warranty,  damages  from,  238. 

wrongful  attachment,  238. 

equitable,  289. 

fraud  and  collusion,  240. 

ignorance,  241. 

partial,  241. 

ezisten:^  of  cross-demands  insufficient,  242. 

uncertainty  as  to  amount,  242. 

acquired  after  verdict,  242. 

as  affected  by  insolvency,  24S. 

judgments  set  off  against  each  other,  244. 

insolvency  of  cestui  que  trust,  244. 
affecting  title,  245-264. 

sale  not  enjoined  because  of  irregularities,  245. 

sale  of  real  estate  of  third  person,  246. 

distinction  between  legal  and  equitable  title,  246. 
when  enjoined,  247. 

prevention  of  cloud  upon  title,  248,  249. 

failure  of  title,  when  judgment  for  purchase  money  enjoined, 
250,  251. 

damages  not  allowed,  251. 

enforcement  of  judgment  contrary  to  stipulation,  252. 

when  purchasers  protected,  252. 

writ  o!  restitution  not  enjoined,  253. 

judgment  in  another  county  no  bar  to  foreclosure  sale,  254. 

mortgagee  not  enjoined  from  q'ectment,  254. 

property  held  in  trust,  254. 

subsequent  judgment  creditor  not  eigoined  by  holder  of 
prior  lien,  255. 

creditors  of  mortgagor  enjoined  from  levying  on  crops,  255. 

surety  in  replevin  denied  relief.  256. 

commissioner  in  chancery  enjoined  from  sale,  257. 

when  ixjunction  retained  to  hearing,  258. 

release  of  land  under  judgment,  258. 
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JUDaMKNlS— CoMlinifid. 

ezoMnyo  lery  bo  gromid  fbr  lelief,  859. 

toanriai  rtrugenojy  no  gioond  for  xolwf,  850. 

forablo  detainer,  260* 

powe— ion  not  interfered  with*  200, 

nle  under  frnndnlent  jndg mente  eigolned,  281* 

Mle  not  eigonied  for  inaoeiiraoiefl»  261. 

crediton  not  eojoined  ftom  eeUing  boildingt  ereoted  by 

debtor,  262. 
nle  of  forming  itoek  end  erope,  262. 
irben  gemiehee  proceedings  enjoined*  268. 
■tie  «■  affeeted  by  Toluntary  Mognmenti  26ii 
eoori  in  wbibk  jndgment  it  rendered,  265-272. 
ooBOiirrent  jnxiediction,  265. 
inferior  end  eaperior  coorti,  265. 
state  oonrts  will  not  eigoin  jadgments  in  foderal  eoorii,  266. 

may  protect  sodi  jndgments,  267. 
ftdend  oonrti  will  not  eojoin  judgments  instate  oonriSy  268. 

eioeption  to  mle,  268. 
judgments  of  foreign  state,  iigonotiim  against»  268. 
decree  in  chancery,  ugnnction  against,  270. 
i^juMstion  against  jodgment,  not  binding  in  foocejgn  coon* 

tqr,  271. 
ciiminal  proceedings  not  eojoined,  272. 
278-276. 
judgment  on,  irlmi  eiu<nned,  278. 

wben  not  agdned,  274. 
diligence  neoessaiy,  275. 
folse  testimony  and  deceit^  2Tli 
hf  defonlt  and  oanfession,  277-281. 

by  defonlt,  rarely  enjoined,  277. 

diligence  neoessaiy,  278. 
1^  eonfession,  not  ordinarily  eigoined,  879. 

when  eiQoined,  280. 

enjoined  in  aetiOBiBpcn,  in  other  stale,  281. 
eiecution,  eiQoined  after  petition  in  bankraptc^,  288. 
when  ugnnotum  against  refosed  in  aid  of  bankraptcy,  2^. 
against  bankmpt,  when  eejoined,  296. 

foilnre  to  plead  diseharge^  896^ 
discharge  nnder  state  laws,  827. 
saiisBed,  eqjoined  as  dood  npon  title,  874 
for  mnpaid  purchase  money,  when  epjoined,  382-418. 
in  QeiAment,  not  eigoined  on  gioonds  atailable  in  defonse,  415. 

eigoined  for  fraod,  418. 
ftandnlent,  when  tas  eigoined  in  payment  of«  SCO. 

78 
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JUDGMENTS— Continued. 

on  gaming  contract,  not  enjoined  when  no  defense  made  at  law,  1115. 

for  breach  of  covenant  in  lease,  not  eigoined,  1146. 

before  and  after  winding  up  corporation,  1195. 

shareholder   can   not    enjoin  judgment   confessed  on   anthorized 

debt,  1214. 
sale  of  corporate  property  on  execution,  1218. 
when  binds  shareholders,  1218. 
in  favor  of  receiyer  for  unpaid  subscriptions,  1218. 
holder  of  county  order  mere  general  creditor,  1268. 
city  bonds,  1268. 

execution  of,  against  municipality,  eigoined  when  void,  1300. 
between  partners,  when  ei^'oiued,  1332. 
for  individual  debt,  enforcing  against  partnership,  1384. 
against  administrator,  when  set-off  discovered  or  no  assets,  eigoined, 

1863. 
against  executor  for  personal  liability,  not  eigoined,  1364. 
by  default  of  executor  on  stale  claim,  eigoined,  1366, 
against  testator,  not  eig'oined,  1369, 

legatee,  when  eigoined,  1370. 
surety  may  enjoin  when  ignorant  of  agreement  not  to  sue,  1375. 
against  surety,  effect  of  laches  and  agreement  not  to  enforce,  1381, 

1382. 
against  surety,  does  not  merge  in  judgment  on  iig'unction  bond, 

1384. 
against  husband,  wife's  property  protected,  1387,  1388. 

debtor  can  not  enjoin  on  ground  of  secret  ante-nuptial  con- 
tract, 1400. 
injunctions  in  behalf  of  creditors,  1402-1415. 
dissolution  of  injunctions  against  proceedings  at  law*  1536-1541. 

against  execution,  effect  of,  1536. 

injunction  dissolved  in  part  and  retained  in  i>art,  1538. 

credits  not  allowed  on  judgment,  1539. 
when  officers  of  court  necessary  parties,  in  bill  to  eig'oin,  1551. 
parties  in  bill  to  eigoin,  1552. 

where  U.  S.  court  has  no  jurisdiction  over,  1552. 
tax  to  pay  void  judgment  against  sc^hool- district,  eig'oined,  1557. 
transcript  of,  should  be  annexed  to  bill,  1572. 
of  liability  on  bond  when  enjoined,  1623,  1689. 

effect  of  second  suit  against  same,  1625. 
statutes  prohibiting  injunction  against,  construed,  1628. 
iigunction  against  right  of  action  on  bond,  1651. 

where  court  had  no  jurisdiction,  1652. 
damages  when  injunction  against  dissolved,  1666,    1667, 1668. 
amount  of  appeal  bond  in  dissolving  iigunction  against,  1711. 
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JUDGMENT  CREDITORS.    (See  Cbbtoitobs.) 
JUDICIAL  SALES.    (See  Sales.) 
JURAT, 

neglect  of  officer  to  sign,  no  gronnd  for  dissolation,  1614. 

JURISDICTION, 

conrto  of  co-ordinate,  relief  as  between,  15. 

foreign,  parties  and  property  in,  33. 

by  ipjnnction,  original  and  not  appelate,  42« 

of  conrts  of  last  resort  in  injunctions,  42. 

of  drcnit  courts,  43. 

want  of,  ground  for  prohibition,  43. 

in  restraint  of  actions  at  law,  grounds  of,  45-88. 

of  court  first  attaching,  not  interfered  with,  50,  51. 

want  of,  no  ground  for  enjoining  action,  ^. 

of  state  and  federal  courts,  iigundlons  as  between,  108-111. 

defect  of,  no  ground  for  enjoining  judgment,  125. 

want  of,  when  urged  at  hearing,  188. 

equity  has,  when  ii^'ury  from  levee  irreparable,  802. 

of  person,  sufficient  in  infringement  of  patent,  980. 

when  residence  and  place  of  infringement  agree,  980. 

foreigners  subject  to,  985. 
in  cases  of  corporations,  founded  in  trust,  1184,  1236. 

cautiously  exercised,  1185. 
banks,  purely  statutory,  1189. 
insurance  companies,  1189,  n. 
restraining  corporate  elections,  1230. 

court  has  none,  to  test  validity  of  county  organizations,  1249. 
administration  of  estates  part  of  original,  1365. 
court  must  have,  to  attach  for  contempt,  1425. 
only  considered  on  attachment  for  contempt,  1430. 
where  right  is  equitable,  injunction  against  suit  continued,  1537., 
where  U.  S.  court  has  none,  over  new  parties  introduced  in  bill  to  en- 
join judgment,  1552. 
remedy  on  bond,  when  court  had  none,  1652. 


LACHES,   (See  Acm^uibscekob.) 
effect  of,  considered,  7. 

in  eAJoining  actions  at  law,  78. 
judgment,  116. 

because  of  mistake,  217. 
judgment  on  award,  275. 
collection  of  purchase  money,  383,  412. 
construction  of  railroad,  618,  643. 
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LIMITATIONS,  STATUTE  OF  —ConHnued. 

tLgsinst  payment  of  note,  1133. 

plea  of,  on  motion  to  dissolve,  1492. 
LIS  PENDENS, 

prevents  iqjnnction  against  transfer  of  realty,  833.. 

voluntary  purchase  of  land  during,  effect  of,  911. 
LOTTERY, 

right  to  conduct,  protected,  908. 

M. 

MACHINERY, 

removal  of,  from  mortgaged  premises,  481. 

master  of  vessel  enjoined  from  using  patented,  051. 
chief  engineer  punishable  for  using,  1443. 
MANDAMUS, 

to  grant  or  dissolve  iigunciion,  not  allowed,  15l 

proceedings  for,  not  ei^'oined,  68,  90,  272. 

not  allowed  to  compel  trial  of  sait  enjoined,  83. 

to  compel  appeal,  tax  sale  not  eigoined  pending,  519. 

effect  of  iqjunction  on,  1317. 

injunction  does  not  issue  in  aid  of,  1328. 

payment  of  money  pending  contest,  1328. 

after  writ  of,  injunction  against  act,  1447,  n. 

will  not  lie  to  compel  dissolution  on  giving  security,  1497. 

lies  in  Louisiana  to  compel  granting  of  appeal  from  interlocatoty  in- 
junction, 1695. 

from  order  dissolving,  1704. 
MANDATORY  INJUNCTION, 

nature  of,  2. 

principles  governing,  2. 

to  deliver  possession,  when  allowed,  358. 

not  allowed  to  compel  use  of  wharves,  618. 

prohibiting  flooding  of  tracks,  not  a,  646. 

granted  when  trespass  is  irreparable  and  continuing,  703. 
lessee  works  into  a4ioimng  mine,  737. 

against  nuisance  to  dwellings,  792. 

to  water,  804. 

granted  to  restore  ancient  lights,  860. 

granted  to  compel  removal  of  building,  1150,  1153. 
after  firm  books  removed,  1331. 
MARRIAGE  BROKAGE, 

note  given  for,  1127. 
MARRIED  WOMEN,    (See  Husband  and  Wipb.) 

property  held  in  trust  for,  sale  enjoined,  371,  700, 1887* 

next  friend  of,  can  not  verify  bill,  1567. 
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liECHANlC'S  LIEN, 

when  protected,  158. 

action  for,  not  enjoined,  886. 
MEDICINE, 

right  to  manufacture,  deceit  in  sale  of,  206. 
MEMORY, 

play  secured  by,  eigoined,  1048. 
MILL, 

■ale  of,  for  taxes,  not  enjoined,  505. 

owners  of,  enjoined  from  flooding  tracks,  646. 

not  a  nuisance  per  se,  787. 

planing,  not  enjoined  when  question  of  nuisance  doubtful,  788. 

erection  of,  near  track  enjoined,  791. 

diversion  of  water  from,  enjoined,  796. 

fouling  water  leading  to,  enjoined,  805. 

one  co-tenant  epjoined  irom  diversion  of  water,  806. 

right  to  alternate  use  of  water  protected,  806. 

when  legal  right  disputed  relief  revised,  806. 

waste  of  water  supplying,  eigoined,  807. 
not  when  injury  small,  807. 

easements  in  water,  870-885. 

can  not  eigoin  rightful  repair  of  bridge  by  municipality,  1240. 
MILIr-DAMS, 

injunctions  concerning,  889-^7. 
MINES, 

litigation  concerning,  iivjunction  granted,  829. 

when  working  of  enjoined,  complainant  must  show  diligence,  667. 

account  decreed  when  waste  not  enjoined,  670. 

trespass  to,  730-738. 

discharge  from,  when  injurious  to  water,  enjoined,  805. 

removal  of  machinery  in  mines  enjoined,  1144. 

transfer  of  lost  and  valuable  stock  of.  eigoined,  1220. 
Af  INISTERS,    (See  Ecclesiastical  Mattkiis). 
MISTAKE, 

ground  for  enjoining  actions,  47. 

judgments,  209. 

of  law  and  fact,  distinguished,  211,  212, 

of  law,  judgment  not  enjoined  for,  211. 

of  iact,  judgment  enjoined,  212. 

in  entry  of  appearance,  212. 

in  service  of  process,  212. 

of  clerk  of  court  as  ground  for  relief,  213. 

coupled  with  ignorance,  213. 

judgment  or  execution  too  large,  excess  only  enjoined,  214. 
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of  ooart,  M  groond  fbr  zeUdt  215. 

of  oooniel,  so  gxomid  for  rtlioC  216. 

hohet,  oflM  on,  217. 

xemedj  at  law,  eflBdot  on,  218. 

in  iheriiri  deed,  ground  for  ei^oining  Q*eotm«nt,  481. 

in  mortirage  or  deed  of  troBi,  when  ground  for  eigoiiiing  nle»  419. 

when  groond  for  enjoining  coeciment,  468. 

or  delivery  of  deed  under  foreoloitue,  460. 
in  oertiiying  tax,  tax  eigoined«  568. 

MONOPOLY, 

notproteoted,911. 

of  gas  company,  911. 
IIOBTQAGBS,  (See  Chattel  MoRTOAtti,  Dud  of  Tson.) 
when  paid,  fbrecloanre  enjoined,  29. 
foieolotQre,  when  not  eigoined,  254« 

when  enjoined  in  hankmpioy,  294. 
iecoring  purchase  money,  when  eigoined,  402. 
i^jonotioni  pertaining  to,  442-488. 

in  behalf  of  mortgagors,  442-461. 

sale  under,  when  enjoined,  442. 

not  enjoined  when  amount  due  nol  tandflMd. 
448. 
fbredoBure  of,  not  usually  eigoined,  444. 
unliquidated  demands  of  mortgagor,  no  ground  for  •■^jftiwfag  8ale» 

444. 
note  in  suit,  no  ground  for  ei^oining  sale^  444. 
payment  of,  ground  for  iigunotion,  446. 
heirs  neoeasary  parties  to  bill  by  administrator,  446. 
usury  as  ground  for  enjoining  fbreoloture,  447. 

efiPeot  of  remedy  at  law,  447. 

amount  legally  due»  when  must  be  tendered*  447. 
complicated  aocounta,  when  ground  for  eigoining  foreolosurei  418. 
mistoke  in,  ground  for  enjoining,  449. 
equity  of  redemption,  mortgagor  restrained  from  seUing»  450. 
homestead  interest,  no  ground  for  enjoining,  450. 
insolTenoy  of  trustee,  no  ground  for,  451. 
want  of  notice  by  trustee,  ground  fon^  451. 
sale  not  enjoined  when  debt  due  and  unpaid,  452. 
proceedings  at  law  to  recover  debt,  when  mortgagee  not  eqjoiaad 
from,  458. 

when  enjobed  as  to  deficiency,  458. 
bard  times  no  ground  for  enjoining,  454. 
conveyance  instead  of  mortgago,  when  sale  enjoined,  465. 
sale  under  power,  in  another  state,  not  enjoined,  456. 
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without  rodtmptiOB,  not  enjoined,  456. 
naftional  bank  adolnodfrom  laleimdor  deed  of  tnut»  i&7. 
judff moat  agoinat  mortgagor  in  other  ooontgr  no  ground  for  enjoin- 

ing»458. 
oonteat  between  aitignor  and  aMignee,  efRMt  of»  i&9. 
iig*unotion  againit  lale,  when  loaght  by  purbhaeer,  what  aT«nn«kti 

neoeiiar7»  400. 
diaeolation  of  injunotion,  when  allowed*  46L 

when  refneed,  461. 
mortgagees,  iqjunotioni  in  behalf  of,  462-468. 

junior,  when  allowed  relief,  468. 

as  against  judgment  oreditors,  468. 
of  railroad,  proteoted  against  sabeeqaenl 
Uen,  468. 
when  denied  relief  against  jadidal  sale,  468. 
rents,  when  mortgagor  ei^oined  ftom  reoeiTing, 

464. 
moitgagor  not  enjoined  from  transte  pendinglbie- 

dosnre,  465. 
when  entitled  to  iidanotion  beoanse  of  mistake,  466. 
may  epjoin  levy  opon  or  removal  of  orops,  467. 
mortgaged  chattels,  removal  eigoined,  4fi^ 

ereditora     eigobed   from   prooeeding 

against,  468. 
equity  of  redemption  in  sale  of,  iDdoin- 

ed,468. 
sale  of,  not  enjoined,  47(K 
lijaMtloiis  oonesming  third  parties,  469-477« 
dond  npon  title  em*oined.  469. 

purchaser  protected  against  mortgagee  with  notice,  469« 
payment  to  judgment  debtor,  when  enjoined,  471, 
judgment  creditor  not  enjoined  ftom  satisflMtion  ont 
of  mortgaged  property,  471. 
assignee  fbr  creditors,  rights  of,  as  against  prior  mortgagee, 

472. 
purchaser  subject  to  mortgage,  rights  of,  478. 
sale  not  eDJoined  when  remedy  at  law,  478. 
Mure  of  title,  when  no  ground  Ibr  enjoining  Ibsedosure, 

474. 
when  sale  enjoined  as  between  tenants  in  common,  475. 
.  tbreiga  corporation  not  enjoined  ikom  mortgaging  property, 
476. 
UU  of  sale,  sale  under,  when  enjoined,  477. 
waste  eft  mortgaged  premiMs,  injunctions  concerning,  478-483. 
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MORTGAGES— Con^mu^d. 

mortgagor  ei^ioined  from,  478. 

mortgage  need  not  be  due,  478. 
bankruptcy  of  mortgagor^  ground  for,  478. 
grounds  of  relief  two-fold,  479. 

relief  refused  when  ii^iury  may  be  compensated  in  damages,  479. 
cutting  timber,  ground  for  relief,  480. 
removal  of  timber,  not  enjoined,  480. 

of  fixtures  and  machinery,  481. 
wast^  of  other  premises  no  ground  for  relief,  482* 
relief  against  alienee  of  mortgagor,  483. 
removal  of  rails  and  planks,  488. 
assignee  of,  when  given  for  contract  in  restraint  of  trade,  eiyoined  on 

breach,  1183. 
discharge  of  by  co-surety,  eigoined,  1386. 
MORTGAGEE,    (See  Mobtgagbs.) 

not  enjoined  from  proceeding  with  judgment  in  ^ectment,  425. 
injunctions  in  behalf  of,  462-468. 

after  sale  of  equity  of  redemption,  can  not  restrain  waste,  686. 
MORTGAGOR,    (See  Mortgages.) 

waste  by,  eigoined  after  decree,  88. 
creditors  of,  enjoined  from  levying  on  crops,  255. 
injunctions  in  behalf  of,  442-461. 
enjoined  from  waste,  478-483. 
in  possession,  enjoined  from  waste,  693,  694,  695. 
when  mind  weakened  by  drink,  foreclosure  enjoined,  1106 
MOTION, 

when  injunction  granted  on,  without  new  suit,  32,  49, 55. 
receiver  may  enjoin  suits  against  insolvent  corporation,  1196. 
agreement  not  to  enforce  judgment  against  executor,  not  enforced 

by,  1369. 
English  and  Irish  practice,  when  account  of  assets  of  deceased  debt- 
or decreed,  1408. 
to  dissolve,  when  entertained,  1468. 
burden  of  proof  on,  1470. 
to  restrain  action  at  law,  when  court  in  full  possession  of  canae,  1548. 
tenant  of  receiver  enjoined  on,  1566. 
waste  in  matters  of  lunacy  enjoined  on,  1566,  n. 
for  injunction,  may  be  made  at  any  time  before  decree,  1574. 
admission  of  affidavits  in  support  of,  1576. 

in  opposition  to,  1577. 
notice  of,  1578,  1579,  1580. 
second,  for  relief,  1586. 

existing  injunction  not  dissolved  on  hearing  of  another, 
1590. 


INDEX.  1163 

[the  BBFXRENCB8  ABS  TO  THE  SEOnOMB.] 

MOTION— Continued. 

for  renewal  afler  dissolution,  1593. 
for  writ,  may  omit  non-resident  defendant,  1596. 
to  dissolye,  notice  of,  1600. 
when  answer  excluded  on,  1601. 
admission  of  affidavits  on,  1603. 

in  support  of  answer,  1604. 
continuance  of,  1611. 
multifariousness  of  bill,  1613. 
improper  joinder  of  parties,  1613. 
MULTIFARIOUSNESS. 

relief  refused  because  of,  1563. 

can  not  be  taken  advantafce  of  on  motion  to  dissolye,  1613. 
MULTIPLICITY  OP  SUITS, 

prevention  of,  as  ground  for  injunction,  12,  62. 

against  street  railway,  eigoined,  63. 

weekly  for  wages,  enjoined,  63. 

upon  notes,  eigoined,  63. 

test  as  to,  65. 

in  cg'ectment,  injunction  against,  422. 

in  trespass,  ground  for  relief,  700,  702. 

ground  for  enjoining  nuisance  to  water,  794. 

improper  completion  of  street,  817. 
injury  to  franchise,  897,  908. 
infringement  of  patent,  934. 

copynfiT^^  988. 
violation  of  covenants  in  lease,  1142. 
public  officers,  1308. 
prevention  of,  ground  for  extending  i-elief  to  mere  contract  creditor; 
numerous  attachment  suits,  1406.     " 
MUNICIPAL  BONDS,    (See  Municipal  Cobpobations.) 
illegality  of,  must  be  specifically  averred,  557,  565. 
injunction  against,  does'  not  render  tax  invalid,  559. 
taxation  in  payment  of,  561-569. 

in  aid  of  railroad,  tax  not  enjoined  because  of  consolidation  with 
another,  566. 

issued  by  defado  officers,  not  enjoined,  567. 
subscriptions  for,  1282-1297. 
attorney  general  can  not  exg'oin,  1554. 
MUNICIPAL  CORPORATIONS, 

unauthorized  application  to  parliament  ei^oined,  26. 
\  execution  or  judgment  against  city,  when  enjoined,  148. 

encroachments  upon  private  property  by,  enjoined,  849. 
judgment  against,  when  tax  not  enjoined,  500. 
extending  limits  of,  when  tax  ergoined,  547. 
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not  tUow«d  to  teit  logilitgr  of  tax  kriod  by  tnother,  878. 
when  tiK  ooUeoted  will  belong  to,  ihoald  bo  mado  dotadaatb  M. 
oontrol  ofi  over  ttreoti,  not  enjoined,  687,  688. 
when  oonitruciion  of  ndlroad  not  oajoinod  at  luit  of,  606i 
authority  granted  by  oommon  oounoil,  when  void,  ei^oined«  8Ui 
ereotion  of  nrinnl  by,  whon  not  ei^oined,  780. 
interllNrenoe  with  dnin  and  over-flow  from,  eqjoinid,  809* 
may  enjoin  divenion  of  highway,  819. 
diiduurge  of  Mwage  between,  886. 
destraotion  of  dam  by,  without  trial  or  notioe,  eqioinedi  8tl. 
aatoxe  and  groundi  of  the  jariidiotion,  1886-1969. 
joriidiotion  fbnnded  in  trait,  1886. 
improper  diipoiition  of  property  iDijoinedy  1888i 
dearly  illegal  aot  enjoined,  1886. 

eofiArfl^  1886,  n. 
dtiaeni  and  taxpayert  may  eqjoin,  1887. 
judgment  of,  in  matten  within  their  Juriadiotlon  not  it- 

▼iied,  1887, 1840. 
diTenion  of  publio  ftrndi  iDijohied,  1887. 

divenion  to  private  oorporation  I  lohoolhouiei  iur^ 

plus  revenue!  puvohaae  of  land  for  private  pur* 

poMi  oouniel  flMii  reward  fbr  deftwltJng  offl- 

dali  other  illnttraUoni,  1888, 1988. 

iMuanoe  of  lecond  order  to  avoid  iijunotloii  againel 

flrit,1889. 
diioretion  of  offloen  in  the  abeenoe  of  fkind,  not 
interfered  with,  1940. 

dty  loripi  otheriUuitrations  of  dootrlaeg  1940. 
aot  uUra  eine  ei^dned,  1941. 

devoting  park  to  cattle  lUr,  194L 
deitmotion  of  buildingi,  19il« 
remedy  at  law  ban  reUef,  1949, 1948. 

ditmiiial  of  employee,  1949, 
building  of  oourt-houiei  ^$rHorwrif  revoca- 
tion of  liceaie,  1949. 
munidpal  legislation  not  ei^dned,  but  Illegal  aols 

thereunder  may  be,  1948. 
character  of  iqjvuyi  eleotioni  title  to  pubUo  oflce* 
1948. 
aulti,  azreeti,'or  finei  fSor  violation  of  ordinanoei  not  enjoined,  1944. 
proieotttion  of  jfMoW  criminal  action  not  ajdnedy  1944. 
arreite  by  humane  lodety  not  eqjoinedt  1944. 
requiring  boats  to  land  at  public  wharf,  1946. 
power  of,  over  public  improvements,  not  interfaed  wUb,  1946.  ' 
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i«p6tl  of  ordiBMkM  gitiBit  rii^^  to  miiotola  gio  ivodn^ 

fiooiodiBgt  ia  oaoMi  of  powor  onJobMdi  1S47« 
tikkmeaUof  lidowalk*  194?: 
^MKlinf  iliool  wiQioiil  BMNmy  ommui^  IMT. 
ordiitMioi  m\Mj  ^oid*  1S47« 

oiJttMBOi  aol  onAMcoid  by  ugoMkioa  oalow  Mi  ttoiMaM  jmt  •#« 

OBftKONBMBt  of  Qhgtl  otdittMOS  of  boiid  of  iMtUb  t^iobod^  18tt« 
k^ptlidiljof  OMUiljoiSMiiiAlkNEi  Ml  Ittqiiiiod  into,  Wik 
irbm  jwMiQlioa  Mrantd,  writ  of  piohilKUon  hmm,  IMl 

two  oomnon  oowMik  of  oity«  lt4%  a* 
fa||iiMtkMi  Ml  gronlad  actiBil  eloelioait  1950« 

ifttbiil  QKAfiiiiiie  board  ^d,  lfi5(K 

diMMrdttrwd oonftnioQ^  lM)i 
bWat  OMtnKdi  to  low«rt  biddor,  1951* 

dintcwd  of  oondiiioBii^  gfooad  fbr  volkf,  19S1« 
Maro  toodTwilMt  1951« 

Moottd  ooainot  tioilod  M  ooalbimHoa  offing  VKL 

diMMtknof  bottrdMlinteftKodwiai,  ItfO. 
jteoccord  of  pUtt  dvly  tnJoiiMd,  ia58« 

poUkwIioiioFtaHtl,  IVHL 
OM  Mivqpftpor  OiA  aol  oiqoui  imbUoiiliMM  ia  «DoQMr«  1958* 
MMaftloii  of  iiRHoiy  to»  IKL 

iHm  ilkciO,  tax  onjoiMd,  1«1 

onditor.iaM. 
omInnI within  anal^vil  Mtbovitf  MteajoiMd,  VKSk 

plaintiff  mint  aQfltftrwiMiiiimy^  12BS» 
ttioaltMdnbiiMof  poworooQJoiiiod,  185^ 
lill^  mmt  bo  cImts  wtbority  of  ofBoBnr  pttblio  b^  185(L 

MSIOfdi  of  OMUlljiMt,  18S7* 

iMO^Ij  of  ^los  in  Um  negaliTo:  defrnto  not 
mndo  boftxo  jndKmont;  eqnitf  wiU  not  lOfiew 
dooMon  of  pcoportribanai^  USl. 
dooUion  of  ptopor  tiibonil  not  oollnftNnlly  io» 

nowtd,  1^58. 
ffttiMn  nrait  wMliin  ipooial  i^jucy;  IStSSk 
Moond  tkction  letonlnir  ilnt»  WS^  n« 
Inpiiopor  nppHcntion  to  p«rtinni«nt  oiQoinod^  18S9« 
Mniotoiwrokftkgnli«iaodyab«rtovoliof»  WKk 

pQUiobnildinct,lW^ 
omnnlwlfan  ot  not  o^joinod^  18S1« 

nHoni^f   nonerals  f«to  «««rrMlo;  oontdion  of 
ORon  of)  UKl^ 
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MUNICIPAL  CORPORATIONS— C(m<»nM«d. 

incurring  debtB  in  excess  of  limit,  1262. 
delay  of  several  months,  1262. 
misapplication  of  school  funds;  school-honse  in  wrQB|rpl>tt» 

removal  of  school,  1263. 
interference  by,  with  receiver,  1264. 
subsequent  statute  making  act  misdemeanor  no  bar  to  in- 
junction, 1265. 
denial  of  right  of  appeal  a  ground  for  relief,  1266. 
employment  of  additional  counsel  not  eqjoined,  1267. 
holder  of  county  order  mere  general  creditor,  1268. 
holder  of  city  bonds  can  exgoin  further  issue,  1268^ 
moral  obligation,  1268. 

use  of  school  for  other  than  school  purposes  exgoined,  1269. 
any  tax  payer  may  enjoin,  1269. 
municipal  improvements,  1270-1281. 

discretion,  in  absence  of  fraud,  not  interfered  with,  1270. 
judges  of  necessity  of  work,  1270. 
change  of  grade  of  street,  1270,  1271. 
continuation  of  street;  bridge,  1270. 
harshness  of  law,  1270. 
proceedings  in  excess  of  power  enjoined,  1271. 

want  of  petition  of  property  owners  1271. 

tax  payer  may  sue  in  behalf  of  himself  and 
others,  1271. 
possible  lien  from,  1271. 
other  illustrations,  1271. 
multiplicity   of  suits;   irreparable   ii^jury;    adverse  daim 

ground  for  relief,  1271,  n. 
interference  with  private  property  enjoined,  1272. 
improvements  of  street,  removal  of  buildings,  1272. 

opening  street  without  condemnation  1272,  1273.    * 

improvements  by  owner  not  enjoined,  1273. 

general   averment  of  collusion  by  corporate  authorities, 

1274. 
railway;  narrowing  street,  1274. 
act  injurious  to  property  owners  enjoined,  1275. 

misappropriation  of  land  dedicated  to  public  use,  1275. 
opening  street  over  land  of  state  exgoined,  1276. 
state  may  modify  its  grant;  street  railway,  1276. 
police  power  of,  not  interfered  with,  1277. 

ground  used  for  many  year^'as  street,  1277. 
closing  up  street  enjoined  upon  tender  of  award  of  damages,  1277. 
construction  of  sewer  over  private  property  enjoined,  1278. 
irregularities  in  form  of  contract,  1278. 
acquiescence,  1278. 
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granting  of  land  not  enjoined  by  one  who  has  no  title,  1279. 
approach  to  bridgre,  1280. 
private  owner;  breach  of  paving  contract,  1281. 
mnnicipal-aid  subscriptions,  1282-1297. 

unconstitutional  donation  enjoined,  1282. 

illustrations,  1282. 
not  sanctioned  by  legislative  authority,  1283. 

averment  on  information  sufficient,  1283. 
issuance  of,  enjoined,  1283. 
municipality  may  enjoin,  1283. 
statutory  conditions  must  be  complied  with,  1284* 
preliminary  vote;  time  and  notice,  1284. 

provision  for  payment  in  twenty  instead  of  ten 

years,  1284. 
interest;  other  illustrations,  1284. 
court  will  determine  validity  of,  1285. 

not  go  behind  statutory  evidence  of  conditions, 
1285. 
holding  of  election  not  enjoined,  1286. 
aliens  allowed  relief,  1287. 

U.  S.  Court  has  jurisdiction,  1287. 
when  proceedings  regular  relief  refused,  1288. 
imposition  of  conditions  on  railway,  1288. 
averment  that  defendants  are  officers  necessary,  1288. 
tax  payer  may  be  estopped,  1288. 
when  proceedings  irregalar,  delivery  enjoined,  1289. 
leasing  road  instead  of  constructing,  1289. 
delegation  of  decision  to  trustees,  1289. 
non-compliance  with  conditions,  1290. 
where  officers  of  railway  defacto^  relief  refused,  1290. 
change  in  nature  of  enterprise  ground  for  relief,  1291. 

purchase  of  railroad  running  at  right  angles  with  first,  1291. 
contingent  upon  others,  1292. 

validity;  time  of  election,  1292. 
Wisconsin  doctrine  distinguishing  between  donation  and  subecrip- 
tion  to  stock,  1293. 
^  stale  treasurer  may  be  enjoined,  1294. 

replacement  of  amount  not  enjoined,  1294. 
bonds  actually  issued,  1295. 

negotiation  enjoined,  1295. 
proceeds  of  tax  in  hands  of  official  custodian,  1296. 
parties,  1*297. 

railway;  directors,  1297. 

county  court  making  subscription,  1297, 

bondholders;  county  agent,  1297. 
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oitars  boud  of  oraninfMioam,  Wl. 
pMttM,  189B-ia07. 

qtedal  iigmj  rcqnnite,  1298. 
tupayen  pvoper  plaintiffiK  1296. 
QBOOiiatitatioiial  ocdiuaiioOi  1298. 
illesal  appioiNriAtum  to  nilway,  1298. 
mimiciiMl  MithoritieB  proper  defoiidaiiti«  1298. 
nilways  priY»te  oorpocatioa;  aohool;  j«Q,  1299L 
OBOon  of  maiimiim  indebtodBons  Toid  jndgnmi; 

UoQ  of  oontignoQaptopeHgr^  IdOO. 
mini  miffiir  olhor  ttuun  geoonU  iqjiuj,  1801. 
xomoTal  of  muket;  nle  of  pablio  p«^  1801. 
miut  toe  in  good  MSd^  1908. 
where  injoxx  pobliOi  attom^  genenl  ma^  aiM»  1908|  1554L 

UM  of  pobUo  park  Ibr  other  pmpoaea,  190S. 
after  pmohaae  of  paUio  oommoii  aikd  tax  lofy.  rendoa  of 

pajmoii  not  eqjoiiied,  1903. 
neoaaritar  for,  and  right  of  attend  general  to  ««%  1904. 
illegal  SQbeoription  to  railwaj,  1904. 
when  eommianonen  anthoriaad  by  not  to  imM 
bond,  1904. 
j<aBderof  tazpajers  aa  plaintift.  190Sk 
perfonnanoe  of  dntif  not  presented  by  hganotioB,  1906. 

if  mnnioipality  noqoieeoea  person  intoieated  mnj 
oloeot|1909. 
leodptof  wnrrantinoteiiJQined,  1906. 
oHj  neoMiaiy  party  in  action  to  eigoin  aalariea,  1907. 
aeqneatmtion  iasnea  againat*  Ibr  groaa  oontempt,  1490. 
altorMy  general  ean  not  eiQoiniBaiie  of  railwaj^aid  bondib  19S4» 
oounael  Itoi,  where  regular  attorn^  aota  ibr«  1689. 
mmiOIPAL  TAXES,    (SmTaxm.) 

iojonotionfe  oonoerning,  S96-560. 
IfUSIGAL  OOMPOSmONS,    (See  OoraranO 
iignnctiona  oonoeming^  1069-1056. 

NATIONAL  BANK, 

sale  nnjAer  deed  of  iroat  tOk  eigoined,  4S7. 

tax  on,  when  eigoined,  907. 

loana  by,  on  negotiable  piqper  not  enjoined,  VUL 
NBGf  ATIYB  OONTRACIS.    (See  OoHTnAon.) 
NfiQUQSNOS, 

of  owner  of  flFanohiae  ban  relief  900. 


INDEX.  1 169 

[TBI  BKPXRSircn  ABM  TO  TBI  ncnOTKB.} 

in  bridge,  922. 
ferry,  929. 
of  sliarebolder  ban  relief,  1206. 
by  oommissioners  in  doing  of  aathorized  acfc,  1909* 
ITEW  TRIAL, 

bill  for,  and  for  izgunction,  115-117. 
NOTES.    (See  PBOmssoBT  Notes.) 
NOTICE, 

of  granting  iignnction,  what  snfficient,  17. 

of  increase  of  tax  ajB  ground  for  ii^'unction,  495. 

of  easement,  purchaser  boand,  894. 

of  restrictiye  covenant,  bound  by,  1152. 

by  corporation,  of  coTeuant  in  restraint  of  trade,  1171. 

izgunction  against  corporation  rarely  granted  without,  1185. 

removal  from  club  without,  1194,  n. 

by  shareholder,  when  judgment  against  corporation  binding  on» 

1218. 
failure  to  give  of  organization  of  medical  board,  1329. 
of  iigunction,  defendant's  liability  fixed  when  shown,  1421. 
actual,  though  unofficial,  sufficient,  1422. 

illustrations,  1423. 
by  telegraph;  reading  in  presence  of;  service  on  clerk,  1424. 
oS&cer  proceeding  after,  trespasser  ab  initiOt  1444. 
of  application  for  writ  when  required,  want  of  not  waived  by  motion 

to  dissolve,  1489. 
of  application,  1578,1579,1580. 

federal  practice;  must  be  reasonable  time,  1578. 
effect  of  appearance,  1579,  n. 

must  be  given  to  obtain  relief  on  amended  biU,  after  dis- 
solution, 1593. 
defendant  against  whom  relief  prayed  by  amendment  entitled  to, 

1596. 
of  motion  to  dissolve,  1600. 

court  judge  of  reasonableness  of,  1600. 
when  answer  excluded  on,  1601. 
admission  of  affidavits  on,  1603. 

in  support  of  answer,  1604. 

continuance  of,  1611. 
NUISANCE, 

by  tenant,  when  eigoined,  435. 

construction  of  railroad  not  a,  602. 

trespass  ripening  into,  ei\joined,  715. 

grounds  of  the  jurisdiction,  739-758. 

foundation  of  the  relief,  739. 

distinction  between  trespass  and  nuisance,  739. 
74. 
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riffht  should  be  established  at  law,  740. 

relief  refused  when  right  doubtful,  740. 
ii^'ury  should  be  irreparable,  740. 
when  right  sufficiently  established  at  law,  741. 

not  when  action  pending  on  writ  of  review,  741. 
where  injuxy  is  not  per  se,  relief  refused,  742. 

illustrations,  742. 
when  benefit  to  public,  relief  refused,  742. 
complainant  must  show  illegality  of  act,  742. 
uncertainty  a  bar  to  relief,  743. 

motion  for  interlocutory  injunction  not  retained;  bill 
missed  without  prejudice,  743. 
when  evidence  of  fact  conflicting,  injunction  in  limine  refosed*  744* 
remedy  at  law  a  bar  to  injunction,  745. 

when  municipal  authorities  can  abate,  745. 
when  title  in  dispute,  745. 
criminal  punishment  no  bar,  745. 
considerations  arising  from  difficulty  of  abating,  746. 
prohibition  of  business  by  municipal  authorities,  747. 

decision  that  trade  is  nuisance  not  reviewed,  747. 
relief  limited  to  cases  of  nuisance  per  m,  74S. 
court  will  not  enjoin  erection  of  structures  prohibited  by  ordinance* 

748. 
abatement  by  unauthorized  commissioners  enjoined,*  748.  i 

ii^'unction  and  abatement  do  not  follow  recovery  of  damages  as  of  i 

course,  749.  ' 

finding  necessaxy  to  ei^'oin  overflow  from  dam,  749. 
construction  of  ditch  not  enjoined  when  provision  for  assessment  of  | 

damages,  750.  | 

drawing  off  suri'ace  water,  751,  809. 
lawful  business  not  enjoined,  752. 

coal  smoke  from  production  of  iron,  752. 
where  defendant  is  removing,  relief  refused,  752. 
criminal  liability  no  bar  to  relief,  752. 
removing  lateral  tiupport,  753,  852. 
burning  wooded  lands,  754. 

interference  with  ezcluRive  right  to  slaughter  eqjoined,  755. 
acquiescence  a  bar  to  relief,  756. 
when  grievance  common  to  several  they  may  unite,  757. 

when  no  private  ii^ury  suffered,  757. 
when  proof  supports  allegations,  injunction  perpetuated,  758. 
public  nuisances,  759-771. 
purpresture  defined,  759. 
erection  of  a  pier  in  harbor  restrained,  760. 
obstruction  of  river  by  wharf  eigoined,  760. 
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not  when  no  nnisance,  760. 
when  doabtfal  whether  act  purpresture,  relief  refused,  760. 
catting  embankments  of  public  canal  restrained,  760. 
relief  refused  when  remedy  at  law,  761. 

unless  special  injury  suffered,  761. 
priTate  persons  must  show  special  injury  to  enjoin,  762. 
closing  up  of  public  street,  763,  818. 
filling  up  dock,  76^. 
erection  of  elevator,  763. 
laying  street  railway,  763. 
when  act  prohibited,  people  need  not  show  iigary,  764. 

citizen  must,  764,  828. 
floating  elevator  not  enjoined,  76a. 
obstruction  of  river  by  dam,  en,joined,  766. 

when  authorized  by  legislature,  766. 
legislative  sanction  a  bar  to  relief,  767. 
obstruction  of  river  in  city,  enjoined,  768. 

'        public  square,  768. 
violation  of  private  right  necessary,  769. 
when  stream  not  navigated,  relief  refused,  770. 
penden<7  of  criminal  proceedings  no  bar,  770. 
people  may  eqjoin  back  water  from  dam,  770. 
adverse  user  no  bar  to  relief,  771. 
to  dwellinfiFB,  iigunctions  against,  772-798. 
genera]  rule,  772. 

loss  of  health  and  business,  773. 

'  chandlery,  slaughter-house,  773. 
offensive  noises,  smoke,  or  odors,  773,  774. 
other  illustrations,  17^,  ' 

actual  damage  must  be  shown,  774. 

scientific  evidence,  weight  of,  774,  n. 
other  considerations  governing  court»  774. 
from  cattle-yard,  eigoined,  775. 
manufacture  of  gas  eigoined,  775. 
powder  house,  erection  of,  enjoined,  776. 

not  when  indispensable,  776. 
burning  of  brick  enjoined,  777. 
forging  iron,  777. 

not  refused  because  complainants  own  similar  establish- 
ments, 777. 
storing  of  inflammable  material  enjoined,  777. 
rifle  range,  use  of  enjoined,  777. 
collection  of  crowd  enjoined,  778. 

noise  from  circus  ground  for  relief,  778. 
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ringing  of  beUs  eigoined,  779. 
use  of  premifles  for  extraordinary  purpose,  780. 

itableB,  780. 
privy  on  common  property,  780, 
erection  of  nrinal  not  eigoined  when  legal,  780. 
does  act  complained  of  produce  actual  discomfort,  78L 

noise  from  machinety,  781. 
houses  of  ill-fame,  782. 
wrongfal  use  of  party  walls  eigoined,  788. 

when  roof  projects  oyer  defendants  land,  788L 
offensive  noise  and  odors,  784. 

old  iron  and  rags,  784. 
where  state  practice  allows  recovery  of  damages  as  well  as  iignnc- 

tion,  784. 
when  act  not  nuisance  in  law,  depreciation  of  value  no  ground  for 
relief,  785. 

school  house,  785. 
effect  of  laches  as  a  bar  to  relief,  786. 
mill  not  a  nuisance  p«r  8e,  787. 

cautiously  interfered  with,  787. 

use  of  proper  appliances,  787. 
planing  mill  not  eigoitied  when  question  of  nuisance  doubtful,  788. 

increased  risk  of  fire,  788. 
manufacture  of  felt  roofing;  facts  showing  iig'ury  must  be  stated,  788. 
when  injury  to  use  and  value,  remedy  at  law,  789. 
where  answer  admits  facts,  but  denies  conclusion,  iigunction  not  dis- 
solved, 790. 

when  prima  facie  case  not  made  by  bill  and  answer,  dis- 
solved, 790. 
facts  must  show  probability  of^  790. 
when  ixo'ury  irreparable,  791. 

erection  of  mill  near  track,  791. 
should  bill  show  establishment  of  right  at  law,  791. 
changing  character  of  premises,  792. 

when  party  wall  should  be  solid,  relief  granted  against 
windows,  792. 
ixg'unction  will  be  made  mandatory,  792. 
joinder  of  plaintiffs,  American  and  English  rule,  793. 
owner  and  licensee  proper  parties  defendant,  793. 
nuisances  to  water,  794r-815. 

foundation  of  the  relief,  794. 

riparian  proprietor  has  interest  which  equity  will  protect, 
794. 
extent  of  injuiy  doubtful  and  irreparable  injury,  795. 
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diversion  of  water  eigoined,  795. 

floatinfi^  logs  down  non-navigable  stream  ei^oined,  795. 

compiainaat's  right  must  be  established,  796. 

want  of,  ground  for  demurrer,  796. 
diversion  of  water  from  mills  eigoined,  796. 
artificial  channel  which  more  directly  drains,  not  eigoined,  796. 
relief  refused  when  works  erected  without  objection,  797. 
quality  as  well  as  quantity  of  water  protected,  796. 

injury  to  health  or  comfort,  798« 

fouling  of,  so  as  to  unfit  for  dyeing  purposes,  798. 
past  injuries,  when  no  danger  of  future,  no  ground  for  relief,  798. 
prescriptive  use  bar  to  relief,  799. 

right  limited  by  actual  enjoyment,  799,  800. 
where  use  simply  a  loan,  relief  withheld,  800. 
■abteiranean  streams,  no  correlative  rights  in,  801. 

when  drainage  from  cemetery  iigures,  801. 
when  well  iigures  spring  formed  by  percola- 
tions, not  eigoined,  801,  876. 
eonstmction  of  levee  may  be  enjoined,  802. 

when  injury  from,  seems  irreparable,  equity  has 
jurisdiction,  802. 
United  States  may  enjoin  iig'uries  to  public  improvements,  80S. 

not  when  fact  of  iig'ury  mere  opinion,  803,  1324. 
U.  S.  department  oflBocrs  may  be  eig'oined,  803,  n. 
enjoined  when  equity  has  jurisdiction  of  person,  803. 

eaniraf  803,  n* 
injury  to  canal,  804. 
mandatory  iigunction  granted  against  continuance  of,  804. 

to  compel  restoration  of  proper  channel,  804. 
to  fill  up  ditch,  804. 
discharge  from  mines  enjoined,  805. 
when  relief  allowed  between  tenants  in  common,  806. 

one  eigoined  from  diverting  water  to  private  mill,  806. 

right  to  alternate  use  protected,  806. 
waste  of  water  supplying  mill  eig'oined,  807. 

not  when  injury  small,  807. 
restrictions  upon  the  relief.  808. 
interference  with  city  drain  eig'oined,  809. 
municipality  eig'oined  from  overflowing  lands,  809. 
pollution  of  stream  by  sewage  eig'oined,  810. 

whether  inconvenience  to  defendants  considered.  810,  n. 

when  injury  problematical  and  denied,  relief  refused,  811. 
riparian  owner  may  enjoin  obstruction  to  river,  812,  813. 

when  erection  of  wharves  and  piers  eigoined,  812. 
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owner  of  piers  and  booms  may  eigoin  obstniction,  814. 
court  will  not  enjoin  erection  of  any  boom  whatever,  814. 
relief  refused  against  railway  until  determination  of  power  to  do  actB, 

814. 
regatta  ei^oined  by  owner  of  exclusive  right  to  fish,  815. 
drainage  into  trout-pond  enjoined,  815. 
to  streets  and  highways,  816-825. 

obstruction  to,  may  be  enjoined,  816. 
special  injury  must  be  shown,  816. 

erection  of  house  on,  enjoined,  816. 
will  interfere  before  completion  to  prevent  multiplicity  of  suits,  817. 
irreparable  iig'ury  must  be  shown,  817. 
when  act  not  nuisance  per  ae,  question  must  be  determined  by  jury, 

817. 
supervisor  of  highway,  as  such,  can  not  enjoin,  817. 
several  lot-owners  may  ei^'oin  closing  up  of,  818. 
what  sufficient  allegations  of  injury,  818. 
unnecessary  diversion  by  railway  exgoined,  819. 

municipality  may  enjoin,  819. 
owner  of  toll-bridge  may  ei^oin  injury  to  highway,  820L 
relief  refused  when  highway  abandoned,  821. 
delay  by  attorney  general  and  relator  bars  relief,  821. 
taking  up  pavements  not  eigoined,  822. 
legal  remedy  a  bar,  823. 

relief  refused  when  surveyor  can  remove,  823. 
projection  in  building  not  enjoined  unless  substantial  injury  shown, 

824. 
discharge  of  sewage  of  one  municipality  into  sewers  of  another  en- 
joined, 825. 

time  granted  to  construct  suitable  works*  825. 
railways.  826^32. 

people  may  enjoin  construction  of,  through  streets,  826. 

city  in  corporate  character  can  not,  826. 

when  authorized  by  council,  not  enjoined,  826. 

plaintiff  must  show  special  injury,  827. 

street  railway,  827. 

construction  of  railway  in  city  not  a  nuisance  per  se,  828. 

general  averment  not  sufficient,  828. 
where  particular  construction  authorized  relief  refused,  828. 
authorized  construction  of  street  railway  not  a  nuisance  per  m,  829. 
one  can  not  enjoin  another  without  special  injury,  829. 
iigunction  conditioned  on  condemnation  proceedings,  830. 
opening  street  through  embankment  after  twenty  yean 
user,  enjoined,  831. 
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construction  of  road  for  individual  benefit  enjoined,  832. 
bridges,  833-838. 

erection  of  bridge  over  navigable  river  enjoined,  833. 

Supreme  Court  of  U.  8.  will  give  relief  to  state, 

833. 
relief  refused  to  city,  833,  n. 
when  authorized,  riparian  owner  can  not  enjoin,  833. 
relief  refused  when  right  doubtful  and  iig'ury  not  irrepara- 
ble, 833. 
when  question  of  nuisance  doubtful  temporary  ij^  unction 

granted,  834. 
unauthorized  erection  of,  public  nuisance,  834. 
riparian  owner  may  ei^join,  834,  836. 
when  construction  authorized,  relief  refused,  835. 
relief  refused  when  no  ii^'ury  to  navigation,  835. 
when  plaintiff  suffers  no  special  iig'ury,  relief  refused,  836. 
acquiescence  a  bar  to  relief,  837. 

even  as  against  the  public,  837. 
laying  tramway  over  bridge  ei^joined,  838. 
mill-dams,  839-847. 

injury  caused  by  back  flowage  from,  ground  for  relief,  839. 

relief  granted  against  destruction  of,  839. 

value  of  property  not  a  test,  840. 

right  need  not  be  established  at  law,  840. 

unless  disputed  or  doubtful,  840. 
rebuilding  enjoined,  when  stagnant  water  caused  by,  841. 

not  when  mischief  c  m  be  remedied,  841,  n. 
destruction  of,  without  trial  or  notice,  eig'oined,  841. 
dissolution  ordered,  when  resulting  loss  can  be  repaired,  842. 
general  allegation  of  irreparable  mischief  not  sufficient,  842. 
when  old  dam  too  high,  rebuilding  at  all  not  enjoined,  842. 
erection  of  dam  prohibited  by  law  enjoined,  843. 

improvement  company  whose  tolls  are  iigured  may  e^join> 
843. 
illustrations  of  the  relief,  844,  845. 

preliminary  injunction  should  not  alter  condition  of  dam,  845. 
writ  for  removal  of  dam  not  enjoined,  846. 
adverse  user  a  bar  to  relief,  847. 
laches  of  plaintiff  bars  relief,  847. 
jurisdiction  in  cases  of  and  franchises  similar,  899* 
act  prohibited  by  lease  need  not  be,  1146. 
school  house  not  a,  1156.  ^ 

bank  not  a,  1188. 
ordinances  concerning,  1248. 
di886lution  of  injunction  against,  1603. 
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OFFICERS,    (See  Gobfobations,  Mukicifal  Corpobatioitb,  Taxes.) 
of  church,  when  eigoined,  814. 

of  gOTemmeni,  not  enjoined  from  removing  barracks,  850. 
omission  of,  to  qualify,  as  ground  for  eigoiuing  tax,  501. 
of  mnnidpalii^,  not  eqjoined  when  legally  abating  nuisance,  747. 
illegal  issue  of  stock  to,  enjoined,  1190. 
receiver  may  enjoin  officers  of  corporation  from  collection  of  debte, 

1197. 
purchase  by  president  of  corporate  indebtedness,  1201. 
^     of  corporation,  not  restrained  from  exercise  of  functions,  1210. 
election  of,  in  private  corporation,  1230-1235. 
discretion  of  municipal,  not  interfered  with,  1240. 
of  county,  not  enjoined  because  of  illegal  county  organization,  1249. 
title  of  municipal,  not  determined  in  equity,  1256. 
removal  of  county  offices  by,  1257,  1253. 
improper  application  to  parliament  by,  1259. 
d^  facto  of  railway,  no  ground  for  enjoining  delivery  of  bonds,  1290. 
municipal,  proper  defendants  in  eiy'oining  bonds,  1298. 
of  ixgunctions  against  public  officers,  1308-1329. 

general  doctrine  stated,  1308. 

appropriation  of  private  property  by  commissioners  enjoined, 
1308. 

relief  allowed  where  authority  exceeded,  1309,  131  !• 

negligence  in  doing  authorized  act,  1309. 

violation  of  official  duty  ground  for  relief,  1310. 

relation  to  relief  by  mandamus,  1810. 

issuance  of  bond  in  violation  of  compromise,  1810. 

action  of  official  boards  not  reviewed  in  equity,  1311. 

fraud  and  irreparable  injury,  1311. 

title  not  determined  in  equity,  1312. 

temporary  iig  unction  granted  pendente  lite  dissolved*  1312. 

remedy  by  quo  tcarranio  a  bar,  1312. 

when  answer  denies  equity  of  bill,  1312. 

restoration  to  office  not  effected  by,  1312. 

two  common  councils  of  city,  1312,  n. 

filling  vacancy;  use  of  certificate;  appointment  of  taocessor, 
1313. 

payment  of  salary  and  fees  to  incumbent  not  exgoined,  1314. 

possession  of  de  facto  officer  protected,  1315. 

of  school  district,  1315. 
««  no  question  of  title  determined,  1315. 

can  equity  etgoin  an  election.  1316. 

mere  volunteer  can  not,  1316. 
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ixgnnction  will  not  prevent  act  commanded  by  mandamus,  1317. 
act  prohibited  by  injunction  bar  to  mandamus,  1317. 
possible  remedy  at  law  does  not  bar  relief,  1318. 

opening  road  across  railway,  1318. 
creation  of  new  county  when  ille^ral,  enjoined,  1319. 

when  already  created,  1319. 
drainage  commissioners  enjoined  when  exceeding  power,  1320. 
residents  and  tax  payers  proper  parties,  1821. 
irreparable  injury  must  be  shown,  1321. 
removal  of  county  offices,  1321. 
state  courts  will  not  enjoin  U.  S.  officers,  1322.    ' 
revenue  officers  not  enjoined  on  mere  fears  of  injury,  1322. 
President  of  U.  S.  not  enjoined,  132;). 
where  injury  to  stream  mere  opinion,  relief  refused,  1324* 
U.  S.  department  officers  enjoined,  1324. 

of  state,  not  enjoined  from  taking  pjroperty  when  mode  for  compen- 
sation provided,  1325. 
BherifF  not  enjoined  when  aid  will  be  given  to  oppressive  -proceed- 
ing at  law,  1325. 

executive,  not  enjoined,  1326. 
execution  against  defaulting  officer  of  railway,  1820. 
state,  not  enjoined  from  enforcing  laws,  1326. 
public  loan,  1326. 
text-book  contract,  1326,  n. 
state  must  show  threats  to  act  under  unoonsUtntional  law» 

1327. 
injunction  not  issued  in  aid  of  mandamus,  1328. 
payment  of  money  pending  contest,  1328. 
effect  of  failure  to  give  notice  of  organization  of  medical 

board,  1329. 
reading  injunction  to  president  in  presence  of  other  officers, 

1424. 
should  obey  the  law,  and  not  the  writ,  1425,  n. 
proceeding  with  sale  after  notice  of  writ  trespasser  db  initio^ 

1444. 
injunction  dissolved  when  corporation  answers  thoogh  offi- 
cers do  not,  1534. 
of  court,  when  necessary  parties  in  bill  to  enjoin  sale,  1551. 
OFF-SETS.    (See  Sbt-Offb.) 
ORDINANCE,    (See  Munigifal  CIorforationb.) 

erection  of  buildings  prohibited  by,  not  enjoined,  748. 

passage  of,  not  enjoined,  but  acts  done  under  them  mi^  be,  1243. 

validity  of,  determinable  at  law,  1244. 

for  landing  of  boats  at  public  wharf,  not  enjoined,  1245. 
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concerning  public  improyements  nofc  enjoined;  gas  works,  1246. 
taking  all  of  sidewalk  on  one  side  of  street,  1247. 
Yacating  street  without  necessary  consent,  1247. 
entirely  yoid,  1247. 
concerning  nuisances,  1248. 

pressed  hay,  1248,  b. 
want  of  petition  for  improvements  ground  for  relief,  1271. 
tax  payers  may  enjoin,  1298. 

P. 

PARTIES, 

in  enjoining  actions  at  law,  57. 

in  equity,  58. 
to  bill  to  eigoin  judgment,  132, 153, 195. 

interference  with  church  property,  316. 

sale  under  deed  of  trust,  446. 
joinder  of,  to  enjoin  tax,  573^77. 
tenant  for  life  can  not  join  with  remainder-man  to  restrain  removal 

of  coal,  664. 
in  iigunctions  against  waste,  686-696. 

state  may  enjoin  interference  with  exclusive  right  to  slaughter,  755. 
when  iigury  from  nuisance  common  to  several,  all  may  join,  757. 
one  co-tenant  can  not  enjoin  saloon  without  special  iigury,  757. 
attorney  general  may  enjoin  erection  of  pier,  760. 
plaintiff  in  injunctions  against  nuisances  to  dwellings,  793. 
owner  and  licensee  proper  parties  defendant,  793. 
supervisor  of  highways,  as  such,  can  not  eigoin  obstruction  to  high- 
way, 817. 
several  lot  owners  may  join  to  eigoin  closing  up  of  street,  818. 
municipality  may  enjoin  divention  of  highway,  819. 
owner  of  toll-bridge  may  enjoin  injury  to,  820. 
improvement  company  may  enjoin  erection  of  dam,  843. 
ac(jaoent  lot  owner  may  enjoin  iigury  to  public  square,  855. 
mill  owners  in  severalty  may  join  to  restrain  diversion  of  water,  880. 
stockholder  may  eigoin  fraudulent  usurpation  of  franchise,  907. 
who  proper  to  protect  lottery  franchise,  908. 
in  patent  suits,  979. 
in  copyright  cases,  1057-1062. 

corporation  necessary  party  to  eig'oin  use  of  its  name,  1081. 
in  trade  mark  cases,  1102-1105. 

omission  of  corporation  when  relief  sought  against  it,  1191. 
omission  of  party  to  whom  sale  is  to  be  made,  119L 
tax  payer  may  enjoin  illegal  contract,  1199. 
in  behalf  of  shareholders,  1203-1223. 
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single  shareholder  entitled  to  relief,  1207. 

when  private  citizen  may  ei\join  act  ultra  vires,  1224. 

plaintiff  must  be  actual  shareholder,  1228. 

county  commissioners  may  enjoin  paym^'nt  of  aid-bonds,  1283. 

state  treasurer  exijoined  from  issuing  illegal  bonds, 
1294. 
in  eigoining  Aid- bonds,  1297. 

in  actions  affecting  municipal  corporations,  1298-1307* 
mere  volunteer  can  not  ei^join  election,  1316. 
when  wife  not  party  in  forcible  entry  against  husband,  of  her  prop- 
erty, 1388. 
people  may  bring  action  for  contempt,  1449. 

government  counsel  not  necessary,  1449. 
answer  of  mere  nominal,  not  required,  1529. 

stakeholder,  1529. 
party  improperly  joined,  1538. 
joinder  of,  general  priuciples  governing,  1547. 
party  must  have  an  interest,  1547. 
when  party  to  action  at  law  has  none,  1547. 
relief  through  equities  of  other,  1547. 
must  usually  be  before  the  court,  1548. 

when  court  has  full  possession  of  cause,  may  enjoin  pro- 
ceedings at  law,  1548. 
purchaser  under  decree  ei^'oined,  1548. 
necessity  must  be  great  to  ezgoin  party  not  before  court, 

1549. 
where  all  not  served  with  process,  1549. 

when  common  right  of  several  affected,  1549. 
separate  violation  of  same  right,  1549. 
iigunctions  against  actions  at  law,  1550. 

one  not  a  party  to,  1550. 
at  instigation  of  another,  1550. 
when  officers  of  Court  necessary,  1551. 
izg  unctions  against  judgments,  1552. 

•fraudulentiy  recovered  against  agent,  principal  may  enjoin, 

1552. 
introduction  of  new  in  U.  S.  Court,  over  whom  court  has 
no  jurisdiction,  1552. 

may  issue  stay  order,  1552. 
to  eigoin  violation  of  public  easements,  1553. 
test  to  be  applied,  1553. 
use  of  public  square  for  private  purposes,  1553. 
lease  of,  by  county  commissioners,  1553. 
where  right  a  public  one,  attorney  general  may  eig'oin,  1554. 
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can  not  eigoin  issue  of  railway -aid  bonds,  1554. 
right  of  attorney  general  to  interfere  with  corporations,  1554,  n. 

corporate  authorities  of  town  proper,  to  eigoin  public  nui-  ^ 

sance,  1555.  j 

building  in  public  square,  1555. 
private  persons  specially  iigured  may  jom,  1555. 
legal  or  equitable  interest  a  test,  1556. 

state  can  not  ezgoin  issue  of  bonds  by  county  oourtt 

1556. 
to  eigoin  execution  of  resolutions  of  common  oouncil* 

1556. 
neither  contractors  nor  lowest  bidders  need,  1556. 
tax  payers  of  school  district  may  eig'oin  judgment  against^ 
1557. 

joinder  of,  1557. 
religious  bodies,  1558. 

trustees  proper  parties,  1558* 

state  need  not  be  a,  1558. 
violation  of  burial  ground,  1558. 

against  holder  of  legal  title,  1558. 
relief  between  principal  and  agent,  1559. 
sale  of  chattels,  1559. 

stock;  money  deposited  to  agent's  account,  1559.  n. 
taxpayers  as  plain ti£P8;  how  action  should  be  broughti  1560. 
owner  of  state  bond,  1561. 
agent  of  foreign  government  not  enjoined,  1562. 
when  bill  multifarious  relief  refused,  1563. 
omission  of  necessary  party  defendant,  1564. 

corporation,  whose  members  are  joined,  1564. 
non-resident  tort-feasor,  1564. 
on  death  of  nominal,  representatiTe  need  not  be  made,  1610. 
objection  of  improper  joinder,  may  be  taken  on  motion  to 

dissolve,  1613. 
rights  of  stranger  to  suit  whose  rights  are  affected  by,  1617* 
damages  to  real,  when  nominad  eig'oined,  1682. 
PARTITION, 

proceedings  for,  when  eigoined,  835. 
purchaser  under,  can  not  eigoin  sale  under  execution,  835. 
award  for,  not  eigoined  if  invalid  upon  its  &ce,  375. 
PARTNERS, 

failure  of  consideration  on  sale  between,  67. 
assignment  of  homestead  to  wife,  not  eig'oined,  440L 
rights  of,  in  firm  name  and  trade  mark,  1080. 
purely  negative  coa  tracts  between,  enforced,  1166. 
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assignee  of  secnrities  given  on  dissolntion  ei^oined  from  enforcing 

breach  of  covenant,  1183. 
principles  governing  the  jurisdiction,  1830-1841. 
^neral  rale,  1380. 

dissolution  need  not  be  sought,  1830. 
removal  of  servants;  exclusion  from  business;  un- 
warranted use  of  property,  1330. 
contract  between  papers  to  furnish  news,  1330. 
removal  of  books  enjoined,  1331. 

when  books  already  removed,  1331. 
when  enforcement  of  judgment  between  partners  enjoined, 

1832. 
violation  of  articles  ei^oined,  1338. 

forming  new  partnership;  writing  plays  for  another 
theater,  1333. 
enforcing  judgment  for  individual  debt,  1834. 
general  creditor  can  not  ei^oin,  1334. 
exclusion  from  business,  1335. 
warrant  of  attorney  to  confess  judgment  after  iigunction 

against  meddling  with  assets,  1335. 
nature  of  business  and  scope  of  authority  considered,  1386. 
sale  of  entire  newspaper  property  ei^'oined,  1336. 
rights  of  creditor  by  common  law  and  statute,  1337. 
pledging  firm  notes;  disposal  of  chattels;  action  at  law,  1338. 
levy  and  sale  of  interest  warrants  injunction  against  pur- 
chase money,  1338. 
holding  one's  self  out  as  partner  enjoined,  1339. 
partner  not  enjoined  from  acting  in  that  capacity,  1339. 
ii^unction  dissolved  when  answer  shows  dissolution  of  firm, 

1339. 
third  person  not  ei^'oined  from  selling  real  estate,  1340. 
remedy  provided  by  articles  a  bar,  1341. 
non-compliance  with  articles  by  plaintiff,  1341. 
dissolution  of  firm,  1342-1349. 

relief  pending  action  for  dissolution,  1342. 

collecting  debts;  negotiating  bills  of  exchange. 

1342. 
where  partner  takes  all  and  becomes  insolvent, 
1342. 
agreements  not  to  carry  on  business,  enjoined,  1343. 
urgent  necessity  must  be  shown,  1344. 

insolvency;  unprofitableness;  ultimate  loss,  1344. 
*  use  of  firm  name  and  good  will  after  dissolution,  1345. 

bankruptcy  of  firm,  1345. 
sale  of  good  will  in  insane  hospital,  1345. 
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retiring  partner  can  not  announce  discontinnance  of  peri- 
odical except  as  to  himself,  1346. 
part  owner  can  not  enjoin  sailing  of  yessel,  1347. 
violation  of  contract  for  dissolution  eigoined,  1348. 
publication  of  partnership  letters  enjoined,  1349. 
iigunctions  in  connection  with  receivers,  1360-1859. 

receiver  usually  appointed  on  dissolution,  1350. 
facts  must  warrant  dissolution,  1350. 
where  interlocutory  injunction  granted  ex  parte^  1350. 
destruction  of  mutual  confidence,  ground  for,  1351, 1353. 

resolution  to  ruin  business,  1351. 
drcumstances  of  each  case  govern,  1352, 
not  of  course  on  dissolution  and  account,  1C52. 
sale  of  interest  of  one  on  execution,  1352. 
insecurity  of  assets;  insolvency,  1353. 
izgunction  granted  to  prevent  waste,  pending  applicatioii 
for  receiver,  1354. 

injunction  auxiliary  to.  1354. 
failure  to  contribute  portion  and  sale  of  interest,  1355. 
attempt  by  insolvent  partner  to  appropriate  assets.  1355, 
administrator  allowed  relief,  1856. 
partnership  in  farm  unprofitable,  1357. 
violation  of  ajpreement  to  purchase  logs  of  co-partner,  1357. 
doubt  whether  property  is  firm  property,  and  misconduct  of 

defendant,  1358. 
receiver  not  enjoined  from  managing  property,  1359. 
dissolution  of  iig unction;  admission  of  affidavits  on  motion 
for,  1603. 
PARTY-WALLS, 

injunction  concerning,  332. 
wrongful  use  of,  enjoined,  783. 
windows  in,  when  prohibited,  enjoined,  792. 
removal  of  portion  of,  enjoined,  852. 
PATENTS, 

nature  and  grounds  of  the  jurisdiction,  934-952. 
objects  of  the  relief,  934. 

exercised  only  by  U.  S.  courts,  934. 
what  protected,  9'^. 
granting  relief  matter  of  discretion,  935. 

court  may  impose  conditions,  935. 
establishing  right  at  law,  936. 

conditions  imposed,  936. 
^ury  trial,  936. 
.)Ond,  936. 
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recent  patent,  936. 
trial  at  law,  936. 
ii^anction  preserves  rit^hts  pending  litigation,  937. 
relative  convenience  and  inconvenience,  937. 
right  and  infringement  must  be  clear,  938. 

illnstrations,  938. 
onginality  of,  doubtful,  injunction  dissolved,  and  account  of  sales 

decreed,  938. 
controversy  as  to  right  a  bar  to  relief,  939. 

patent  recent,  infringement  doabtful,  relief  refused  on  final  hearing, 
939. 

action  at  law  ordered  and  bill  retained,  939. 
presumptions  as  to  novelty  necessary  to  warrant  relief,  940,  941. 
acquiescence  of  public,  941,  942. 

and  exclusive  possession,  941, 942. 
anticipation  of  patent,  941. 
prior  use  of  plain  tifiTs  invention  a  bar,  943. 

affidavit  on  information  and  belief,  943. 
theory  of  invention  must  be  supported  by  affidavits,  944. 

in  England  affidavit  must  show  novelty,  944. 
on  bill  to  procure  repeal  of,  relief  granted,  945. 

not  when  bill  filed  after  expiration,  945. 
death  of  defendant,  945. 

patentee  not  enjoined  from  bringing  action,  946. 
when  patent^'d  article  can  not  be  made  without  use  of  defendant's 

patent,  947. 
plea  that  defendant  is  salesman,  no  bar,  948. 
violation  of  injunction,  949. 

defendant  can  not  determine  what  is  covered  by  plaintifTs  patent,  949. 
when  difference  between  two  machines  not  colorable,  949. 
property  in  article  is  in  infringer,  950. 

master  of  vessel  enjoined  from  using  patented  machinery,  951. 
eii'ect  of  defendant's  consent  to  injunction,  952. 
prior  adjudications,  efi'ect  of,  953-959. 
general  doctrine  stated,  953. 

when  decided  question  arises  as  against  a  stranger,  954. 
when  validity  established,  relief  granted,  when  no  allegations  of 

insolvency  or  irreparable  injury,  954. 
court  will  only  examine  question  of  infringement,  955. 
verdict  and  judgment  make  prima  facie  case,  955. 
extension  and  re-issue  do  not  affect  doctrine.  956. 

except  when  doubt  exists  as  to  identity  covered  by,  956, 
doctrine  applies  when  judgment  recovered  by  agreement,  957. 
relief  granted,  though  defendant  is  about  taking  further  steps  at 
law,  957. 
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doctrine  applies  t6  award,  957. 
limitations  on  doctrine,  958. 

granting  of  interlocntory  injunction  not  an  a^jadication,  958. 
effect  of  re-issue  covering  wider  ground,  959. 
principles  upon  which  relief  is  granted,  960-987. 

court  will  not  decide  merits  of  a  bona  Jide  issue  upon  preliminaxy 
application,  960. 

defendant*s  good  faith,  960. 
patent  to  defendant  after  infringement,  960. 
effect  of  ex  parte  application  to  patent  office,  960. 
injunction  not  granted  on  patent  alone,  961. 

where  failure  at  law,  961. 
where  patent  soon  expires,  961, 981. 
inconvenience  not  considered  when  right  established  and  violation 

clear,  962. 
prima  facie  infringement  must  be  shown,  963. 
when  case  clear  relief  not  refused  because  patent  recent,  963. 
clear  infringement  required  when  patent  not  abjudicated,  964. 
good  faith  of  defendants  when  solvent,  964. 
effect  of  acquiescence,  965,  966. 

illustrations,  965. 
long  litigation,  966. 
delay  of  three  months,  966. 
where  no  long  possession,  relief  granted 
after  judgment  at  law,  966. 
defendant*B  pecuniary  responsibility,  967. 
where  defendant  does  not  vend  patented  machine,  967. 
where  ixyury  is  loss  of  royalty  relief  refused,  967. 
bond  or  security  in  lieu  of  ipjunction,  968. 

making  single  machine  for  defendant's  own  use,  968. 
not  when  right  clear  and  infringement  manifest,  968. 
plaintiff's  prior  possession  and  use  considered,  969. 

must  be  public  use,  969. 
court  will  enjoin  partial  infringement,  969. 
denial  of  equity  of  bill,  will  not  prevent  court  from  examining  case, 

969. 
office  of  injunction  in  patent  cases,  970. 
continued  to  allow  trial  at  law,  970. 
rights  of  licensee,  971,  972. 

enjoining  licensee  a  breach  of  contract,  971. 

when  forfeiture  of  license  provided  for,  971,  972. 

when  injunction  in  full  force,  972. 

when  violation  by  licensee  made  under  misapprehension, 

972. 
assignee  when  using  in  manner  warranted  by  license,  972. 
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iigunction  dissoWed  when  act  lioenaed,  972. 
actual  inftiogement  not  necessary,  973. 
erperiments,  973, 

when  machine  a  public  oonyenience,  deposit  required,  974. 
effect  of  injury  to  third  persons,  974. 

court  must  be  satisfied  of  validity,  noveliy  and  infrinffement^  975. 
when  infring^ement  occurs  after  verdict.  976. 
promise  by  defendant  not  to  infringe,  976. 
subsequent  patent  to  defendant,  977. 

what  will  warrant  relief,  977. 
when  novelty  denied,  refused  until  trial  at  law,  977. 
must  appear  that  complainant  is  inventor,  978. 
proof  required  to  dissolve,  978. 
parties,  979. 

legal  owner  can  not  eivjoin  equitable,  979. 

both  should  be  joined,  979.  , 

where  act  joint  all  should  be  joined,  where  separate,  action 
\  IS  several,  979.  * 

directors,  979. 

assignor  who  still  retains  interest,  979. 

assignee,  979. 

owner  of  infringement  and  worker  on  enjoined,  979. 

association  contributing  to  common  fund,  979, 
jurisdiction  of  the  person  only  necessary,  980. 

when  defendant's  residence  and  place  of  infringement  are 
the  same,  980. 
thing  patented,  not  the  product,  protected,  980. 

selling  in  another's  territory,  980. 
sale  of  machines  manufactured  before  expiration  of,  ei^oined,  981. 
aasignee  pendente  lite  enjoined,  981. 

delay  in  instituting  action  at  taw  ground  for  dissolution,  982, 
court  may  require  keeping  of  account,  982. 
injunction  will  be  dissolved  on  security  to  account,  982. 
decree  for  injunction  and  reference  not  final,  982. 
effect  of  failure  to  mark  patented  articles,  963. 

not  asking  relief  until  final  hearing,  983. 
process  not  patented  may  be  protected,  984. 

'  secret  obtained  in  violation  of  contract,  984,  1108. 
foreigners  subject  to  jurisdiction,  985, 
violation  of  injunction,  what  is,  986. 

willful,  counsel  fees  imposed,  986. 
account  not  incidental  to  injunction,  987. 
patentee's  description  not  a  trade  mark,  1073. 
falsely  representing  goods  as  patented,  1092. 

75 
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I  use  of  word  "  patent  **  in  trade  mark,  1092. 

'  ffivingr  of  notice  to  terminate  license  to  manofiiotaie  not  eigoined* 

1107. 
feilnre  of  patent  constituting  consideration  of  note,  1128. 
sale  of,  agreement  not  to  sell  in  Europe,  1174. 
procuring  purchase  of,  through  another,  allowable,  1448. 
defendant  may  show  expiration  of  injunction,  1455. 
merits  of,  not  considered  in  contempt  proceedings,  1465. 
costs,  when  violation  clear,  but  service  defective,  1465. 

when  disregard  of  writ  not  willful,  1465. 
admissibility  of  evidence  on  dissolution  of  ii^'unction,  1606. 
damages  when  sale  of  alleged,  ezgoined,  1681. 
PATENT  FOR  LANDS, 

issuing  of,  not  enjoined,  377. 
PAYMENT, 

of  judgment,  as  ground  for  eigoining,  123.  .., 

of  mortgage,  ground  for  ii^'unction,  445. 
of  illegal  dividends,  enjoined,  1217. 
PENALTIES, 

multiplicity  of  suits  for,  ei^oined,  63. 
in  deed  of  trust,  enjoined,  342. 

distinction  between,  and  liquidated  damages,  1139,  1140. 
PEOPLE, 

may  enjoin  erection  of  piers  by  foreign  oorporationy  710* 

flow  of  back  water,  770. 

obstruction  of  street  by  railway,  826. 
may  bring  proceedings  for  a  contempt,  1449. 

government  counsel  not  a  necessary  party,  1449. 
^PERPETUAL  INJUNCTION, 
nature  and  effect  of,  3. 
may  be  granted,  though  not  prayed,  88. 
grjmted,  though  interlocutory  ii^unction  was  improper,  41. 
against  collection  of  purchase  money,  rarely  granted,  406, 1545. 
against  ejectment,  when,  425. 
when  void  as  to  subsequent  tax,  515. 
when  error  in  injunction  against  opening  streets,  586. 
will  lie  to  prevent  condemnation  of  part  of  railway,  611. 
granted  when  right  to  church  property  and  violation  established,  714. 
when  granted  against  flowing  claims,  733. 
granted  when  proof  of  nuisance  supports  bill,  758. 
granted  against  publication  of  play  derived  from  plaintifrs  book,  1017. 
refused  against  publication  of  extracts  in  critical  works,  1051. 
awarded  against  infringement  of  trade  mark,  1063. 

when  contract  is  usurious,  1116. 


IHDEZ.  1187 

DiRi  xsFnniCB  axm  to  tbx  nouonij 

PERPETUAL  INJUNCnON-Owtfifwwf. 

granted  against  payment  of  salaries  when  city  not  a  party,  eoor, 
1307. 

against  husband's  property  to  secure  alimony,  error,  1395. 

not  granted  on  refusal  to  dissolve,  1478. 

purchaser  with  covenants  not  entitled  to,  1545. 

error  to  errant  on  affidavits,  1576,  1591. 

not  reversed  because  preliminary  granted  without  notice,  1580. 

reversed  when  issued  without  hearing,  1580. 

when  right  to,  must  be  submitted  to  jury,  1591.'' 

special  verdict,  1591. 

error  to  grant,  on  condition  of  filing  new  bond,  1626. 
PERSONAL  PROPEaTY, 

ixgunction  and  receiver  as  to,  22. 

bond  for  purchase  money  not  eigoined,  80. 

sale  of,  under  execution  against  third  person  eigoined,  119, 184. 
.    exempted,  injunction  against  sale  of,  122. 

effect  of  injunction  against  sale  of,  142. 

sales  of,  not  enjoined  where  remedy  at  law,  176, 177, 1412. 

tax  on,  injunction  refused  against,  505. 

allowed  when  tax  paid,  505. 

sale  of,  under  municipal  tax,  not  enjoined,  546. 

contract  to  convey  when  specifically  enforced,  1122. 

when  sufficient  to  pay  debts,  grantee  allowed  relief  against  sale  of 
real  property,  1367. 

sale  of  wife*s,  by  husband,  enjoined,  1389. 

receiver  of,  sureties  in  bond  not  liable  for,  1646. 
PETITION, 

right  of,  when  eigoined,  26. 

for  election,  determination  of  sufficiency  of,  not  reviewed,  1257, 1258. 

want  of,  for  public  improvement,  ground  for  relief,  1271. 

ix^'unction,  when  granted  on,  1566. 

modification,  stranger  to  suit  whose  rights  affected  may  petition  for, 
1617. 
PEW-HOLDERS, 

in  church,  can  not  enjoin  running  of  cars  on  Sunday,  20. 
may  enjoin  diversion  of  church  property,  820. 
may  not  enjoin  trustees  from  rebuilding,  321* 
PLEA, 

granting  relief  before  disposal  of,  1584. 
PLEADINGS, 

bill  should  show  primary  equity,  7. 

positive  averments  necessary,  34. 

argumentative  allegations  insufficient,  84. 
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irreparable  injury,  how  alleged,  84. 

ayermenU  <»i  informaiion  and  belief,  85, 

yerification  of  bill,  36.      • 

Bupplemental  bill,  relief  on,  39. 

second  bill,  when  relief  denied  on,  40. 

amended  bill,  principlei  governing,  41. 

formal,  in  bankruptcy,  not  necessary  for  iignndaon,  902L 

requisites  of  bill  to  epjoin  trespass,  722. 

how  piratM  parts  of  copyright  to  be  designated,  1036. 

compliance  with  statutory  conditions  must  be  ayeried,  1044. 

to  enjoin  aid- bonds,  averment  that  defendfuits  are  officers  neoessary, 
1288. 
POSSESSION,    (See  Real  Propbbty.) 

injunction  as  affecting,  14. 

of  real  property,  injunction  in  aid  of,  354-866. 

long  and  uninterrupted,  protected,  868. 

of  railroad,  not  interfered  with  by  izyunction,  601* 

court  will  not  reinstate  complainants,  715. 

coupled  with  title,  protected  against  trespass,  726. 

must  be  coupled  with  franchise,  900. 

naked,  not  sufficient  to  eujoin  grading  of  street,  1279. 

of  de  facto  officers,  protected,  1815. 

POWER, 

defective  execution  of,  by  administrator,  relieved  against,  1362. 
POWER  OP  SALE.    (See  Deeds  op  Trust,  Mortoaoes.) 
PRACTICE, 

when  doubtful  whether  completed  works  will  be  nuisanoe,  bill  dis- 
missed without  prejudice,  748. 
bond  taken  in  lieu  of  injunction  in  patent  cases,  968. 
enjoining  creditors  on  motion  to  show  cause  for  dissolntion  of  cor- 
poration, 1195. 
English  and  Irish,  after  decree  for  account  of  assets  of  deceased 

debtor,  1408,  1409. 
under  codes,    supplemental  proceedings  have  8ux>er8eded  crdditors 

bills,  1410. 
on  dissolving  injunction  against  action  at  law,  1541. 

discretion  as  to  costs,  1541. 
practice  in  granting  injunctions,  1565-1591. 
largely  regulated  by  statute,  1565.. 
iogunction  usually  granted  on  bill,  1566. 
petition,  1566. 
motion,  1566. 

tenant  under  receiver,  1566. 
to  enjoin  waste,  in  lunacy  proceedings,  1566,  n. 
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proper  yerificaiion  of  bill,  1»567. 

where  on  information,  affidavit  of  person  having  knowl- 
edge necessary,  1567. 
creditors  bill,  1567. 

recovery  of  judgment  and  retom  of  execution,  1567. 
may  be  by  attorney,  1567. 
agent  with  knowledge  may  verify,  1567. 
verification  by  next  friend  of  married  woman,  1567. 

by  corporation,  1568. 
nature  and  requisites  of  affidavits,  1569. 
information  by  attorney  general,  1570. 

may  call  for  answer  under  oath,  1570. 
must  be  verified  by  affidavit,  1570. 
bill  on  information  and  belief  with  notice,  demurrer  filed, 

1571. 
verification,  when  dispensed  with,  1572. 

matters  of  record,  private  instruments,  1572. 
£ailure  to  produce  instrument  on  which  biJl  is  founded, 

1572, 1575. 
transcript  of  judgment  should  be  annexed,  1572. 
prayer  for  injunction,  1573. 

interlocutory  injunctions  usually  granted  on  bill  alone,  1574. 
motion  may  be  made  at  any  time  before  decree,  1574. 
effect  of  answer,  1574. 

all  material  facts  must  be  presented  in  the  bill,  1575. 
admission  of  affidavits  in  support  of  bill,  1576. 

can  not  contradict  answer  on  questions*  of  title, 

1576, 1603. 
error  to  grant  perpetual,  on,  1576. 
admission  of  affidavits  in  opposition  to  motion,  1577. 
effect  of  answer,  1577. 
defendant  need  not  answer,  1577. 
may  introduce  any  legal  evidence,  1577. 
notice  of  application,  1578. 

federal  practice,  1578. 

must  be  within  reasonable  time,  1578. 
emergency  must  be  pressing  to  grant  relief  without,  1579. 
motion  not  heard  at  time  fixed,  1579. 
supplemental  bill,  1579. 

when   granted  on,  to  prevent   irreparable 
injury,  rule  to  show  cause  issued,  1579. 
effect  of  appearance,  1579,  n. 
rule  requiring  notice,  after  answer,  may  be  dispensed  with^ 
1580. 
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perpetual  iignnclion  not  rerened  becaase  preUminaxy  iMoed 
without  notioe,  1580. 

when  no  hearing  had,  1580. 
court  may  refuse  relief  on  inspection  of  bill,  1580t 
positive  allegations  of  fact  necessary,  1581. 
irreparable  iiguiy,  question  for  court,  1581. 
form  of  writ ;  writ  broader  than  prayer,  1582. 
bill  filed  after  injunction  ordered,  IbSS. 
where  demurrer  sustained  to  original  biU,  and  amended  bill 

not  filed,  1583. 
English  and  American  practice  as  to  time  of  granting, 
1584. 

where  plea  interposed,  1584. 

demurrer  before  answer,  1584. 

on  Sunday,  1584. 
Bupplemental  bill,  1585. 

should  be  under  oath,  1585. 
■econd  motion  for  relief,  1586. 
motion  for  renewal  after  dissolution,  1586,  lu 
refusal  on  final  hearing  a  bar,  1586. 
waiver  of  answer  under  oath,  1587. 

when  sworn,  use  as  affidavit,  1587« 
■candal  in  bill  must  be  expunged,  1588. 
irregularity  in  service,  1589. 
bill  must  allege  threats  to  do  or  doing  of  acts,  1589. 
retaining  injunction  to  hearing,  1590. 
existing  iigunction  not  dissolved  on  hearing  of  another  bk»- 

tion,  1590. 
when  right  to  perpetual  injunction  must  be  fabmitted  to 
jury,  1591. 
amendments,  1592-1598. 

general  rule,  1592. 

after  motion  to  dissolve,  1592. 

may  cure  defect  in  original  bill,  159SL 

after  answer,  1592.  * 

after  dissolution,  1593. 

relief  not  granted  ex  parte  on,  1598. 
without  prejudice  to  injunction,  1594. 
after  demurrer  filed,  1594. 
manner  of  amending  sworn  bill,  1594. 
when  amendment  is  new  bill,  dissolution  granted  on  pre* 

vious  motion,  1595. 
Bupplemental  bill  can  not  cure  original  bill,  1595. 
by  prayer  for  relief  against  another  defendant,  1596. 
notioe,1596. 
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Irish  practice  after  answer,  1597. 
by  omitidzig  non-resident  defendant,  1598. 
in  dissolying  izgnnctions,  1599-1618. 

when  motion  for  entertained,  1599* 
notice  of  motion  to  dissolye,  1600. 

saflSciency  of,  1600. 

answer  filed  after,  excluded,  1601. 

of  one  porportingr  to  be  of  both,  1601. 
pendency  of  exceptions  to  answer,  1602. 
admission  of  affidavits  on  motion  to  dissolve,  1603. 

irreparable  iigury;  waste  or  nuisance,  1603. 

in  partnership  matter,  1603. 
affidavits  not  allowed  to  take  the  place  of  answer,  1604. 
introduction  of  affidavits  in  support  of  answer,  1604. 
depositions  taken  on  due  notice,  1604. 
effect  of  answer,  1604. 

distinction  between  common  and  special  injunctions,  1605* 
admissibility  of  evidence  in  patent  cases,  1606. 
new  matter  in  affidavits,  1607. 
affidavits  showing  that  officer  was  deceived,  1607. 
filing  affidavits  before  or  after  answer,  1607. 
failure  to  approve  secarity  in  injunction  bond,  1608. 
on  death  of  complainant,  1609. 

defendant,  1610. 
nominal  parties,  1610. 
answer  drawn  up  before  death,  1610. 
oonfanuance  of  motion,  1611. 
effect  of  sworn  answer,  1612. 
answer  entitled  to  as  much  credit  as  bill,  1612. 
multifariousness  of  bill,  1613. 
improper  joinder  of  parties,  1613. 
defective  verification  not  supplied  on  motion  to  dissolve,  1614. 

neglect  to  sign  jurat,  1614. 
objections  to  affidavit  must  be  taken  in  court  below,  1614> 
practice  in  discharging  injunction  irregulai'ly  obtained,  1615. 
filing  of   answer  waives  error  in  refusal  of  dissolution. 

1615. 
rule  itifft,  English  practice,  1616. 
plea  instead  of  answer,  1616. 
allowance  of  plea  to  bill,  1616. 

stranger  to  suit  whose  rights  are  affected,  rights  of,  1617. 
dismissal  of  bill  where  cause  not  formally  set  for  final  hear- 
ing, 1618. 
of  the  injunction  bond,  1619-1634. 
sureties  to  bond,  1635,  1647. 
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right  of  action,  1648-1656. 

assessment  of  damages,  1657-1662. 

damages,  1663-1684. 

counsel  fees,  1685-1692. 
PRESCRIPTION, 

easement  founded  on,  entitled  to  protection,  849,  862,  871,  872,  888. 

no  easement  by,  in  ancient  lights  in  United  States,  868. 
PRIVATE  CORPORATIONS.    (See  Cobporationb.) 
PROBATE  COURT, 

proceedings  in,  not  ei^joined,  50. 

taking  out  letters  of  administration,  not  ei^oined^  51. 

mistake  in  allowance  of  claim  by,  218. 
PROCESS, 

false  return  of  service  of,  222. 

want  of  service  of,  judgment  enjoined,  229. 

note  extorted  by  abuse  of,  enjoined,  1126. 

omission  of  prayer  for  writ  in  prayer  for,  1482,  1573. 

when  all  not  served  with,  1549. 

court  may  entertain  motion  to  dissolve  without  service  of,  1599. 

bond  extends  to  all  defendants,  though  not  served,  1621. 

defendant  entitled  to  damages,  although  not  served  with,  1677* 
PROHIBITION, 

against  granting  izgunction,  43. 

to  test  legality  ci  county  onranization,  1249. 
PROMISSORY  NOTES, 

suits  on,  injunctions  against,  47. 

eigoined  to  prevent  multiplicity,  63. 

for  failure  or  want  of  consideration,  66, 67. 
not  eigoined  because  of  maker  *8  insolvency,  82. 

payment  not  credited,  89. 

failure  of  consideration  as  ground  for  enjoining  judgment  on,  134« 
178. 

rights  of  accommodation  indorser,  134. 

judgment  on,  enjoined  to  protect  indorser,  155. 

miBrepresentation  as  to  consideration  of,  187,  193. 

assignee  of,  for  value,  protected,  187. 

judgment  upon  paid  note,  when  enjoined,  200. 

defense  to,  prevented  by  fraud,  200. 

iraud  in  obtaining  surety  to,  201. 

judgments  on,  eigoined  for  accident,  mistake  or  surprise,  209. 

assignee  of,  how  affected  by  ignorance,  223. 

for  gaming,  judgment  not  eig'oined,  236. 

for  purchase  money,  when  judgment  enjoined,  387. 

collection  eigoined,  399. 
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XDJunctions  against  negotiation  and  collection  of,  1123-1188. 
failure  of  consideration  of,  administrator  may  eigoin,  1369. 
sureties,  1375-1386. 

failure  to  produce,  on  which  bill  is  founded,  1572. 
damages  on  dissolving  ii^'unction  against  suit  on,  1672. 
PROSPECTUS, 

unauthorized  publication  of  one's  name  in,  eigoined^  1091. 
PUBLICATION, 

of  dramatic  compositions,  1038-1052. 
covenants  against,  enforced,  1181. 
of  partnership  letters,  enjoined,  1349.  , 
PUBLIC    IMPROVEMENTS. 

works  of,  cautiously  enjoined,  615,  833, 1185. 
PUBLIC    NUISANCE,    (See  Nuisance.) 

corporate  authorities  of  town  may  enjoin,  1555. 
private  person  specially  injured  may  join,  1555 
PUBLIC    OFFICERS,    (See  Officers.) 
PUBLIC  RIGHTS, 

when  protected  by  injunction,  16. 
attorney  general  can  exvjoin  violation  of,  1303, 1804,  1554. 
PUBLIC  SQUARE, 

use  for  which  conveyed,  protected,  855. 
sale  of,  eigoined,  1301. 

use  of,  for  other  purposes,  eiijoined,  1308,  1558. 
after  purchase  and  tax  levy,  residue  of  payment  not  eigoined,  1808. 
leasing  of,  by  county  commissioners,  1553. 

corporate  authorities  of  town  may  enjoin  erection  of  buildings  in« 
1555. 
PURCHASER,    (See  Pubchasb  Money.) 

of  realty,  not  enjoined  from  taking  possession  under  ^'ectment,  824. 
under  partition,  can  not  exg'oin  sale  under  execution,  835. 
at  administrator's  sale,  rights  of,  as  against  heirs,  887. 
when  compelled  to  accept  good  title,  841. 
sale  under  judgment  against  his  vendor,  relief  denied,  868. 

when  allowed,  371. 
when  protected  against  cloud  upon  title,  877. 
when  may  eigoin  sale  under  execution  against  vendor,  879. 
right  to  enjoin  collection  of  purchase  money  on  failure  of 
title,  382-413. 
averments  necessary  to  enjoin  sale  under  deed  of  trust,  460. 
protected  against  mortgagee  with  notice,  469. 
subject  to  mortgage,  rights  of,  472. 
subsequent,  with  notice,  must  respect  easements,  894. 
of  land  pendente  lite,  effect,  911. 
of  plate  of  map  enjoined  from  prioting  therefrom,  992* 
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boand  by  oovenantB  in  sale  of  realty,  1154-1159. 
under  decree,  eqjoined  though  not  a  party,  1548. 
PUECHASE  MONEY. 

judgment  for,  when  ezgoined  for  failure  of  title,  250,  251. 
proceedings  to  reooyer  back,  when  not  eigoined,  348. 
collection  of,  on  failure  of  title,  382-413. 

conflicting  authorities,  882,  1545. 

ujunctions  allowed  on  ground  of  fraud,  383. 

purchaser  in  possession  under  coveuants  denied  Eelief»  384. 

defense  at  law  a  bar  to  relief,  385. 

breach  of  warranty,  when  no  ground  for,  385. 

▼endor  must  have  known  of  defect,  386. 

apprehensions  of  vendee  insufficient,  386. 

ixigunction  allowed  when  purchaser  not  in  possession,  887. 

conditional  sale,  387. 

outstanding  incumbrances  no  ground  for  relief,  388. 

defect  in  title  no  ground  for  relief,  388. 

ejectment,  effect  of,  on  right  to  injunction,  389. 

no  conveyance  given  when  ii\j unction  allowed,  390« 

when  denied,  391. 

purchaser  without  warranty  denied  relief,  392. 
purchases  of  hazard,  392. 

^special  covenants  by  vendee,  effect  of,  393. 

deficiency  in  amount,  relief  allowed,  394. 

entire  failure  as  to  part,  894. 

false  representations  by  vendor,  394. 

opposing  authorities  considered,  395. 
purchaser  allowed  relief  on  defect  of  title,  396. 

on  failure  of  consideration,  397. 
Indiana  doctrine,  relief  allowed,  398. 
effect  of  garnishee  proceedings  against  purchaser,  399. 
vendor's  insolvency,  effect  of,  400. 
judicial  sales,  defect  of  title,  authorities  unsettled,  401. 
effect  of  special  agreements  between  vendor  and  vendee,  402. 
fEulure  of  vendor  to  procure  outstanding  title,  403. 

relinquishment  of  dower,  403. 

when  injunction  dissolved,  403. 
remedy  at  law  inoperative,  injunction  allowed,  404. 

non-residence  of  grantor,  404. 
burden  on  vendor  seeking  dissolution,  405. 
perpetual  ii^junction  rarely  granted,  406. 
purchaser  with  knowledge  of  defect  not  allowed  relief^  407. 
rescission  of  contract,  whether  necessary,  408. 

authorities  unsettled,  408. 


htdsz.  1195 

[THB  SBraSlNGV  ABB  10  THX  SBCnONB.] 

PIJBCHASE  MONET— Con/tnu^. 

payment  contingent  on  good  title,  iigonction  refused,  409. 

difBcalty  in  obtaining  title,  no  ground  for  relief,  410. 

damages  for  frand  not  set  off  against  porcliase  money,  411. 

recoupment  for  usury  not  allowed,  411. 

diligence  on  part  of  purchaser  necessary,  412. 

when  damages  disallowed  on  dissolution,  413. 

levy  and  sale  of  partnership  interest  ground  for  relief  against,  1888. 

dissolution  of  injunction  against  judgment  for,  1544,  1545. 

purchaser  with  covenants  not  entitled  to  perpetual  iigunction,  1545. 
PURPEESTURE,    (See  Nuisance.) 

when  eigoined  by  supreme  court,  43. 

public  nuisances,  759-771. 

Dnauthorized  bridge  over  riyer  is  a  public  naisaac6,  834. 

Q. 

QUO  WARRANTO, 

pendency  of  proceedings  in«  no  ground  for  relief  against  oonstrao* 
tion  of  railroad,  603. 

condemnation  proceedings,  644. 
proper  remedy  to  test  usurpation  of  franchise,  907. 

title  to  corporate  offices,  1285,  1250. 
franchise  of  municipality,  1249,  1261. 
title  to  public  office,  l::il2. 
illustrations,  1313. 

R 

RAILROADS.    (See  Railways.) 
RAILWAYS, 

satisfaction  of  judgment  out  of  personal  property  of,  140. 

holder  of  mortgage  bonds  of,  when  may  enjoin  judgment,  46S, 

rolling  stock  of,  tax  on,  not  enjoined,  505. 

property  of,  exempt  from  taxation,  injunction  allowed,  531,  532. 

remission  of  tax  on,  ground  for  enjoining,  533. 

right  of  way,  when  tax  on  eiijoined,  548. 

aid  tax  to  two  iu  entirety,  instead  of  separately,  relief  allowed,  562. 

fraudulent  representations  by,  to  secure  aid,  ground  for  iigunction, 
568. 

mistake  of  election  derk  in  certifying  tax  voted  to,  relief  allowed,  563. 

tax  payer  silent  during  construction  of,  estopped,  564. 

effed;  of  requiring  petition  for  aid  to,  565. 

tegular  consolidation  of  two,  tax  not  enjoined  against  bonds  hdd  by 
innocent  purchaser,  566. 

bonds  issued  in  aid  of,  by  dt  facto  officers^  not  eiyoihed,  567.. 
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tax  not  enjoined  when  no  defense  shown,  568. 
nor  when  bonds  valid  and  held  bona 
fide,  569. 

when  different  oonnties  proper  defendants  in  action  to  ezgoin  tax, 
577. 

when  appeal  by,  vacates  assessment,  street  crossing  enjoined,  583. 

laying  of  tracks  of,  on  street,  when  enjoined,  5S9,  826,  827. 

when  removal  from  highway  of  private  track  not  enjoined,  593. 

when  fee  of  streets  in  city,  relief  refused  citizen,  594. 

laying  road  across  tracks  of,  exgoined,  597. 

relative  convenience  and  ixgury  of,  relief  considered,  598i 

held  to  strict  compliance  with  conditions,  599,  600. 

unauthorized  extension  of  track  by,  ground  for  relief,  599,  915. 

conflict  of  canal  company  with  paramount  right  of  choice  by,  re- 
spected, 600. 

possession  not  interfered  with  by  iig'unction,  601. 

construction  of,  not  nuisance  per  se,  602,  828. 

may  be  controlled  to  prevent  irreparable  i^j^uy*  602. 

change  of  route  eqjoined,  when,  603. 

relative  convenience  considered,  603. 

free  passes,  when  issuance  of  enjoined,  604. 

consolidation  of,  with  another,  ei^'oined,  605. 

mortgage  bondholder  not  allowed  iig  unction  a^^alnst  transfer  when 
no  ixgury  will  accrue,  606. 

when  transfer  of  future-acquired  properly  enjoined,  606. 

when  aid  to  another  railway  will  be  prevented,  606. 

right  to  build  bridge  over  another  railway  protected,  607. 

one  exgoined  from  crossing  another  at  grade,  607.  i 

breach  of  contract  between  two,  exgoined,  608. 

right  in  street  not  exclusive,  iigunction  refused,  609. 

relief  refused  one  street  railway  against  another  when  no  fpecial  in- 
jury, 609,  829. 

when  right  of  street  disputed,  iigunction  in  limine  refused,  610L 

interlocutory  injunction  retained  until  hearing,  610. 

condemnation  of  part  of  street  railway,  when  eig'oined,  61L 

filling  up  canal  by,  eig'oined,  612. 

excess  of  authority  in  authorizing  street  railway,  613. 

exgoined  from  planting  trees,  614. 

enjoined  from  constructing  levees,  until  compensation  ixiade,  614. 

public  improvements  cautiously  eig'oined,  615. 

refusal  to  deliver  to  consignee,  when  exgoined,  016. 

illegal  exactions  by,  restrained,  616. 

use  of  wharves  not  given  by  mandatory  injunction,  616. 

judgment  creditors  exgoined  at  suit  of  bondholders,  617. 
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aoqaiescenoe  of  property  owner  a  bar,  618. 
w)ien  interference  with  right  of  way  ei^joined,  619* 
obstraction  by  riyal  road  enjoined,  620. 
required  to  keep  bridge  in  proper  condition,  621. 
when  common  conncil  may  control,  people  can  not  ei^oin,  621. 
tight  of  way,  foilnre  to  compensate  for,  622-648. 

failure  to  compensate  owner  ground  for  relief,  622. 
for  non-compliance  with  statute,  622. 

where  statute  under  which  compensation  determined  onconstita- 
tional,  622. 

illustrations  of  the  rule,  623. 
statutory  remedy  to  be  first  exhausted,  624. 
use  of  road  after  construction  enjoined,  625. 

by  lessee  enjoined,  625. 

after  second  assessment  enjoined,  626. 
yendor's  lien  when  decreed,  627. 
bill  must  aver  threats  to  take  possession,  628. 
mere  contest  as  to  title,  injunction  denied,  629. 
offer  to  deposit  compensation,  relief  refused,  629. 
construction  of  second  track  enjoined,  630. 

first  track  not  ei^joined  when  remedy  by  ejectment 

630. 
doctrine  in  West  Virginia,  631. 
contract  bars  relief,  632. 

illustrations  of  the  rule,  633. 
possession  taken  under  license,  relief  refused,  634. 
may  maintain  a  bill  for  specific  performance,  634. 
on  submission  to  arbitrators,  award  must  first  be  paid,  634. 
where  property  owners  own  fee  in  streets,  relief  allowed,  635. 
license  by  owner  bars  relief,  636. 
property  holders,  not  people,  entitled  to  relief,  636. 
averment  necessary  that  right  to  use  of  soil  is  claimed,  636. 
where  fee  of  street  in  municipality,  owner  can  not  eiyoin,  637,  1274. 
where  new  plan  of  construction  adopted,  injunction  allowed,  638. 
notice  of  meeting  of  commissioners  necessary,  639. 
construction  of  cattle  gaps  not  enforced,  640. 
taking  of  land  not  necessary  to,  enjoined.  641. 
use  of  road  by  another  company,  when  enjoined,  642. 
laohes  and  acquiescence  a  bar  to  relief,  64^3. 
though  promise  to  give  is  verbal,  after  construction  relief  refused 

643. 
not  enjoined  from  condemnation  proceedings,  644,  645. 
taking  possession  of  right  of  way  of  one  company,  under  fraudulent 

proceedings,  enjoined,  645. 
mill  owners  enjoined  from  flooding  track,  616. 
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noi  regarded  as  a  mandatoiy  i^jnnctioB,  646. 

eolistniction  of  track  over  abandcmed  road-bed  not  eigoiiied,  647* 

TiokUaoo  of  contract  with  city  eigoined,  648. 

erection  by,  of  trestle-work,  not  enjoined  when  easily  remoTed,  713. 

erection  of  mill  too  near  tzack  for  repairing  eigoined,  791. 

obstraction  of  stream  by,  not  eigoined  until  determination  of  power, 
814. 

when  right  to  divert  highway  exercised  without  actual  necessity,  re- 
lief granted,  819. 

municipality  proper  party,  819. 

nmsances  from,  826-832. 

diversion  of  water  from  mill  by,  enjoined,  874. 

easements  in  rights  of  way,  886^96. 

when  grant  to  canal  not  exclusiTe,  railway  may  cross,  902. 

franchises  in  roads  and  railways,  912-916. 

ezdosiTe  between  terminal  points  protected,  914.  , 

consolidation  not  enjoined,  914.  i 

crossing  of  bridge  of,  free  of  toll,  ei^oined,  919. 

conveyance  of  passengers  across  river  when  right  of  bridge  company 
doubtful,  921. 

appropriation  of  bridge  to  railway  travel,  923. 

contract  to  construct  railway  in  particular  manner,  1107. 

violation  of  railway-operating  contracts  enjoined,  1111. 
where  terminated  by  notice,  relief  refused,  1111. 

contract  to  hire  complainant  to  operate,  not  enforced,  1162. 

discretion  in  locating  road  rarely  interfered  with,  1186. 

fraudulent  organization  of,  not  considered,  1188. 

officers  of,  not  eqjoined  from  acting,  when  receiver  main  relief 
soughi,  1191. 

attorney  general  can  not  interfere  with  directorship  of,  1199. 

unauthorized  purchase  of  stock  in  another,  1203,  1224. 

building  of  only  small  portion  of  road  contemplated,  120&. 

acquiescence,  1205, 1229. 

acts  ultra  vires,  1224, 1229. 

acdng  as  coal  merchant;  steam  packet  company,  1224. 
private  person  may  enjoin,  1224. 

acquiescence  in  purchase  of  another,  1229. 

municipal-aid  subscriptions,  1282-1297. 

illegal  opening  of  road  across,  ei^'oined,  1318. 

contract  creditor  can  not  enjoin  disposal  of  assets  of,  1403. 

ii^'unction  against,  operative  against  receivers  appointed  by  federal 
court,  1428. 

iigunction  against  "any  one  acting  in  behalf  of,**  president  liaUe, 
though  not  named,  1442. 
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pennittiDg  preyious  poichaser  to  take  iron  after  ii^'nnciion,  1447. 
-   dissolution  of  iignnction  against,  when  judgment  for  yalne  of  land 
xeyersed,  1476. 

taking  illegal  possession  of  property,  1546. 
attorney  general  can  not  ei^oin  issuance  by  municipaliiy  of  aid-bondf, 
1554. 

state  can  not  enjmn  issue  by  county  court,  1556. 
tax  payer  to  restrain  deliveiy  of  bonds  to,  must  sue  for  himself  and 
all  others,  1560. 
KEAL  PROPERTY,    (See  Cloud  upon  Tttlb,  Ejbgticknt,  Eooub8IA8TX- 

GAL  Matters,  Mortgaobb,  Salbs,  Taxes,  Titlb.) 
actions  of  ejectment,  when  ervjoined,  95-97. 
forcible  entry  and  detainer,  injunction  against,  98. 
suit  on  bond  for  conveyance  when  vendor  has  no  title,  99. 
foreclosure  enjoined  when  mortgages  paid,  99. 
contest  between  heirs  and  devisee  under  lost  will,  100. 
confusion  of  boundaries,  100. 
bill  to  establish  title,  when  not  entertained,  101. 
proceedings  by  lessor  to  recover,  101. 
when  title  pending  in  equity,  party  enjoined  from  proceeding  before 

justice,  102. 
sale  of,  not  enjoined  under  execution  against  third  person,  120. 
judgments  affecting,  injunctions  against,  245-264. 
of  bankrupt,  sale  eojoined,  289. 

not  enjoined,  290. 
of  injunctions  affecting,  92-)-441. 

general  features  of  the  relief,  323-853. 

courts  of  equity  averse  to  interference*  323. 

purchasers  not  exy'oined  from  taking  possession  under  ^eci* 

ment,  324. 
loss  of  deed  no  ground  for  relief,  324. 
sale  not  eig'oined  because  of  irregularity,  324. 
allegation  of  irreparable  injury  insufficient,  324. 
defense  at  law  a  bar  to  relief,  325. 

the  rule  applied  to  forcible  detainer,  325. 
debtor  not  ei^oined  from  disposing  of,  by  creditor  without 

judj^ment,  326. 
sale  enjoined  for  loss  of  conveyance,  327. 
dedication  to  public  use,  sale  enjoined,  328. 
injunction  allowed  pending  contest  as  to  mining  property, 

H29. 
action  to  set  aside  fraudulent  conveyance,  injunction  al- 
lowed, 329. 
questions  of  trust,  330. 

power  to  sell  lands,  330. 
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land  conveyed  for  street,  830. 

righU  of  creditors,  330. 
tenants  for  life  and  remainder-man,  331. 
removal  of  emblements  in  suit  to  enforce  vendor's  lien,  831. 
party- wall  agreements,  iiga notions  concerning,  332. 
transfer  not  enjoined  when  bill  operates  as  lis  pendens^  333. 
vendor  not  allowed  to  eig'oin  sale,  334. 
partition  of,  not  eojoined,  335. 

purchaser  under  can  not  eivjoin  sale  nnder  judg- 
ment, 335. 
mechanics  lien  suit  not  ervjoined,  336. 
injunction  denied  pending  proceeding  for  dower,  337. 
rights  of  purchaser  at  administrator's  sale  as  against  heirs, 

337. 
effect  of  conveyance  pending  ii^'unction,  338. 
relative  rights  of  judgment  creditors  and  devisees,  839. 

devisees  and  tenant,  339. 

legatee  and  executor,  339. 

heir  and  judgment  creditor,  339. 
writ  of  restitution  not  enjoined,  340. 
when  purchaser  compelled  to  accept  good  title,  341. 
vendor  not  enjoined  from  re-entry,  342. 
forfeiture  in  deed  of  trust  enjoined,  342. 
vendor  restrained  from  removing  fruit-trees  and  shrabbety, 

343. 
confusion  of  boundaries,  343. 
relief  as  between  tenants  in  common,  844. 
Bale  by  judgment  creditor,  when  eig'oined,  345. 
commissioner  in  chancery  eigoined,  346. 
decree  for  sale,  injunction  against,  846. 
sale  for  taxes,  irregularities  no  ground  for  enjoining.  347. 
opening  of  streets,  irregularities  no  ground  for  relief,  347. 
proceedings  to  recover  back  purchase  money,  348.         , 
municipal  corporation  restrained  from  encroaching  upon, 

349. 
officers  not  enjoined  from  removal  of  barracks,  350. 
land  used  for  burial  purposes,  disinterment  of  bodies  en- 

joined,  851. 
land  used  for  school  purposes,  levy  upon  ei\joined,  352. 
injunction  against  removing  fixtures,  effect  of,  853. 
injunctions  in  aid  of  possession,  354-366. 
equity  averse  to,  354. 
the  English  doctrine,  354. 
iiVJunction  not  allowed  when  title  in  dispute,  355. 
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to  restrain  trespass,  855. 
against  proceedings  to  reooyer,  855. 
against  writ  of  restitution,  855. 
allowed  when  rightful  possession  interrupted,  856. 
when  defense  can  not  be  made  at  law,  857. 
allowed  when  ooe  not  a  party  to  litigation,  857. 
neglect  to  execute  decree  ground  for  mandatoiy  injunction, 

858. 
one  in  possession  without  title  can  not  enjoin  writ  of  restitu- 
tion, 359. 
want  of  remedy  at  law  must  be  shown,  859. 
not  allowed  where  remedy  at  law,  860. 
fraudulent  purchase  at  sheriff's  sale,  861. 
not  allowed  to  correct  irregularities,  862. 

contest  between  heirs  and  devisee  under  lost  will, 
362. 
long  and  uninterrupted  possession  protected,  863. 
fraud  in  obtaining  deeds  ground  for  injunction,  864. 
purchase  under  illegal  sale,  when  tender  unnecessary,  365. 
rights  of  purchaser  under  judgment  of  U.  S.  courts,  865. 
when  defendant  not  enjoined  from  leasing,  366. 
judicial  sales  under  execution  against  third  person,  867-371. 
injunction  denied  in  absence  of  fraud,  367,  368. 
affirmative  injury  must  be  shown,  368.  . 

distinction  between  legal  and  equitable  title,  869. 
distinction  between  personal  and  real  property,  370. 
relief  allowed  when  property  held  in  trust,  371. 
cloud  upon  title,  372-381. 

collection  of  purchase  money  on  failure  of  title,  882-413. 
ejectment,  injunctions  concerning,  414-429. 
landlord  and  tenant,  injunctions  concerning,  430-437. 
homesteads,  iig  unctions  concerning,  438-441. 
,  restrictive  covenants  in  conveyances  of,  1158. 

purchaser,  assignee  and  sub-lessee,  1154. 
third  person  not  enjoined  by  partner  ^m  selling,  1340. 
dissolution  of  injunctions  affecting,  1542-1546. 
damages  on  dissolving  injunction  affecting,  1673. 
RECEIVERS, 

actions  against,  when  enjoined,  78. 

of  state  court,  as  affected  by  proceedings  in  bankruptcy,  292. 

of  church  property,  protected  by  injunction,  322. 

of  mortgaged  premises,  wjien  allowed,  464. 

tax  on  property  in  hands  of,  not  enjoined,  535. 

appointed  to  protect  vendor's  lien  on  right  of  way,  627. 

76 
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entitled  to  enforce  restrictiTe  coyenants  in  lease,  1148. 

main  relief  sought,  officers  not  eig^in^d  from  acting,  1192. 

may  enjoin  suits  against  insolvent  corporation,  1196. 

collection  of  debts  by  officers  of  corporation,  when  exgoined.  1 197. 

judgment  for  unpaid  subscriptions  in  favor  of,  1218. 

interference  with  possession  of,  by  municipality,  1264. 

may  preserve  good  will  of  partnership,  1345. 

of  partnership,  injunctions  in  connection  with,  1350-1359. 

transfer  of  debtor*s    property  enjoined  when  no  receiver,  where 

authorized  by  statute,  1410. 
can  not  obtain  receiver  of  debtor's  property  assigned,  unless  fraud  be 

shown,  1411. 
injunction  against  railway,  operative  against  receivers  appointed  by 

federal  court,  1428, 
violation  of  injunction  served  during  application  for,  1441. 
court  may  enjoin  tenant  of,  by  motion,  1566. 
sureties  in  bond  not  liable  for  misconduct  of,  1646,  1664. 
RECOUPMENT, 

for  usury,  not  allowed  against  purchase  money,  411. 
REDEMPTION,    (See  Equity  op  Redemption.) 
RELEASE, 

of  errors,  by  enjoining  judgment,  128,129. 
RELIGIOUS  TRUSTS.    (See  Ecclesiastical  Matters.) 
REMAINDER-MAN  AND  REVERSIONER, 

when  entitled  to  enjoin  sale  of  trust  estate,  330. 
and  tenant  for  life,  rights  of,  331. 

must  show  special  damage  to  ei^'oin  breach  of  covenant,  1141. 
REMEDY  AT  LAW, 

a  bar  to  relief  by  injunction,  28. 

statutory,  effect  of,  29. 

objection,  when  taken  in  U.  S.  courts,  29. 

must  be  in  same  state,  29. 

must  be  plain  and  adequate,  30. 

does  not  mean  every  remedy,  30. 

bars  ipjunction  against  suits,  89-94. 

on  ground  of  mistake,  218. 
on  void  judgment,  230,  231. 
in  forcible  detainer,  325. 
in  aid  of  possession,  360. 
to  prevent  cloud  upon  title,  377. 
against  ejectment,  415. 

mortgage  sale,  473. 
effect  of,  on  ii\junction  against  taxes,  485,  486,  488. 

municipal  taxes,  543,  552,  555. 
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no  bar  vhen  equity  already  has  jurisdiction, 

552. 
opening  streets  and  Iiighways,  579,  590,  592, 
595. 
condemnation  proceedings  not  enjoined  because  of,  644,  645. 
bar  to  iigunction  against  trespass,  699,  713. 

exceptions  to  rale,  700. 

against  nuisance,  745,  750,  761,  781. 
criminal  proceeding  no  bar  to  relief  against  nuisance,  745,  752. 
ban  injunction  against  obstruction  to  highway*  823. 
inadequacy  of,  ground  for  enjoining  injury  to  franchise,  897,  908, 912. 
bars  injunction  to  protect  rights  in  ferry,  928. 

granted  when  amended  bill  shows  no,  928. 
*  relief  against  breach  of  contract,  1107. 

when  premises  changed  so  as  to  make  covenants  inapplicable,  left 

to,  1158. 
corporation  not  enjoined,  when  there  is,  1185. 
election  to  membership  in  corporation  not  interfered  with,  1193. 
by  minority  of  shareholders  no  bar  to  relief,  1204,  n. 

statutory  regulations  of  corporate  election  not  a,  1232. 
bars  relief  against  municipality,  1242. 
to  test  validity  of  ordinances,  1243,  1244. 

failure  to  invoke  against  illegal  municipal  contract  bars  relief,  1260. 
title  to  corporate  offices  not  determined  in  equity,  1285,  1312. 

to  municipal  offices,  1256. 
public  offices,  1312,  1313. 

payment  of  salary  not  enjoined,  1314, 
tax  payer  may  enjoin  act  of  public  officer,  1321. 
none  for  violation  of  agreement  not  to  cariy  on  business  after  disso- 
lution, 1343. 
REMOVAL  OP  CAUSE, 
when  enjoined,  48. 

violation  of  injunction,  punishment  on,  1453. 
writ  not  dissolved  by,  1502. 
RENT, 

payment  by  trustees  to  debtor,  when  enjoined,  330. 
non-payment  of,  ejectment  not  enjoined,  416. 
payment  of,  pending  ejectment,  not  enjoined,  416. 
when  mortgagor  enjoined  from  receiving,  464. 
proper  as  damage  on  dissolution  of  injunction,  1673,  1683. 
REPLEVIN, 

judgment  in,  when  enjoined,  139. 
surety  in,  when  denied  relief,  256. 

whether  debtor's  property  must  be  exhausted,  1380. 
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EES  JUDICATA, 

when  does  not  result  from  dismissal,  89. 

former  ixgnnction  against  tax,  510. 
effect  of^  in  patent  cases,  953-959. 
proceedings  in  England  against  principal,  bar  to  proceedings  here 

against  agent,  1065. 
dismissal  of  contempt  proceedings  for  want  of  affidavit,  no  bar  to 

snbeeqqent  proceedings,  1452. 
dissolution  for  deceit,  no  bar  to  future  application,  1474* 

or  perpetuation  as,  1501. 
renewal  of  application,  after  refusal,  1586. 
refusal  of  relief  on  final  hearing,  a  bar,  1586. 

RESTITUTION.    (See  Wbit  of  Restitution.) 

REVENUE  LAWS, 

of  U.  S.,  proceedings  not  ex^joined,  81.  * 

tax,  when  ei^'oined,  5H0. 
RIGHT  OF  WAT,    (See  Easements,  Railways.) 
easements  in,  886-896. 

iigunction  against  disturbance  of  co-existiog  right  in  soil,  1445. 
RIVER, 

obstruction  of,  when  enjoined  by  supreme  court,  42,  766. 
by  wharf,  enjoined,  760,  812. 
in  dty,  768. 

may  be  enjoined  by  riparian  owner,  812,  813. 

owners  of  booms,  814. 
bridges,  &Sa-838. 

drawing  off  water  from,  not  enjoined,  877. 
obstruction  of,  by  boom  company,  not  enjoined,  905. 
rules  governing  courts  iu  cases  of  exclusive  right  to  navigate,  910. 
between  two  states,  rival  ferries  on.  932. 
ROLLING  STOCK.    (See  Railways.) 

S. 

SALE,    (Pee  Mortoages.) 

under  execution  against  third  person,  1 19,  120, 184. 

of  property  of  tenant,  when  landlord  may  enjoin,  119. 

of  real  estate,  not  enjoined,  12D, 

fraudulent,  injunction  refused  to  one  claiming  under,  120. 

of  exempted  property,  injunction  against,  122. 

under  void  judgment,  281. 

under  execution,  not  enjoined  when  title  in  dispute,  253. 

by  commissioner  in  chancery  eigoined,  257. 

under  execution,  not  enjoined  for  excessive  levy,  259. 
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financial  stringency,  259. 
under  fraudulent  judgment,  eigoined,  261. 
not  eig'oined  for  inaccuracies  of  description,  261. 
of  buildings  erected  by  debtor,  262. 
of  farming  utensils  and  crops,  262. 
as  affected  by  Toluntary  assignment,  264. 
of  real  estate  of  bankrupt  enjoined,  289. 

not  ei^oined,  290. 
of  bankrupt's  property  acquired  after  ac|judication,  enjoined,  296. 
of  church  property  by  trustees,  not  enjoined,  815. 
of  real  property,  not  enjoined  for  irregularities,  924. 

enjoined  for  loss  of  conveyance,  327. 

dedicated  to  public  use,  enjoined,  328. 

affected  by  trust,  when  enjoined,  330. 

not  eigoined  when  bill  operates  as  lis  pendens,  338. 

vendor  denied  injunction  against,  334. 

onder  execution,  purchaser  in  partition  can  not  ei^oin,  335. 

of  crops  by  tenant  in  common,  not  enjoined,  344. 

by  judgment  creditor,  when  enjoined,  345. 

by  commissioner  in  chancery  enjoined,  346. 

decree  for,  anterior  rights  not  inquired  into  in  enjoining, 
346. 

for  taxes,  irregularities  no  ground  for  enjoining,  847. 
judicial,  under  execution  against  third  person,  367-371. 
cloud  upon  tiUe,  iig' unctions  to  prevent,  372-381. 
of  real  estate  under  execution,  injunction  refused  because  of  careless- 
ness in  examining  title,  378. 
under  judgment  against  vendor,  vendee  may  enjoin,  379. 
administrator,  when  denied  injunction  against,  380. 

when  enjoined  from,  381. 
judicial,  defect  of  title,  authorities  unsettled,  401. 
of  homestead,  injunctions  concerning,  438-441. 
judicial,  when  purchaser  at,  entitled  to  enjoin  waste,  658,  663. 
to  satisfy  fraudulent  claims,  exijoined,  1366. 
second,  by  administrator  de  bonis  non^  enjoined,  1371. 
under  power,  injunction  against,  no  bar  to  executors,  1373. 
of  wife's  property  for  husband's  debt,  enjoined,  1387. 
of  husband's  property,    to  secure   alimony,    perpetual   iqjunction 

against,  error,  1395. 
under  execution  when  conditions  not  complied  with,  1429. 
officer  proceeding  with,  after  notice,  trespasser  ah  initio,  1444. 
delivery  under  previous,  after  injunction,  no  sufficient  excuse,  1447 
when  liability  of  land  to,  under  execution  doubtful,  writ  retained, 
1548. 
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QALE—Coniinued, 

judicia],  when  ofBcen  of  court  proper  parties,  1551. 

fraudulent,  by  agent,  ground  for  relief,  1559. 

of  specific  article,  when  enjoined,  liability  on  bond,  1623. 1639. 

depreciation  in  value  pending  injunction  against,  proper  damage, 

1663. 
damages  when  sale  of  real  estate  enjoined,  1674. 

alleged  patented  article  ei^oined,  1681. 
SCANDAL, 

in  bill  must  be  expunged,  1588. 
SCHOOLS, 

diversion  of  church  property  to,  eigoined,  320. 

land  used  for,  levy  upon  eqjoined,  352. 

not  a  nuisance.  1156. 

illegal  appropriation  for,  enjoined,  1238, 1299. 

misapplication  of  funds  ei^oined;  xemoyal  of,  erection  of,  in  wrong 

place,  1263. 
use  of,  for  other  than  school  purposes,  enjoined,  1269. 
text  book  contract,  violation  of,  1326,  n. 
SCHOOL  DISTRICT, 

saleof  citizen's  property, under  judgment  against,  when  ei^oined,  119. 
organization  of,  not  eigoined  because  of  improper  evidence,  1261. 
de  facto  officers  of,  protected,  1815. 

collection  of  tax  to  pay  void  judgment  against,  eigoined,  1557* 

joinder  of  tax  payers,  1557. 
SECRETS, 

disclosure  of,  enjoined,  19,  984,  1108. 
fraudulent,  not  enjoined,  19. 
SEQUESTRATION, 

issues  against  mumcipal  officers  for  gross  contempt,  1460. 
SET-OFF, 

proceedings  at  law  not  exgoined  because  of,  92. 
against  judgments,  237-244. 

not  usually  ground  for  iigunction,  237. 

damages  for  breach  of  warranty,  238. 

wrongful  attachment,  238. 

equitable  set-offs,  239. 

effect  of  fraud  or  collusion,  240. 

ignorance  of,  241. 

partial,  241. 

existence  of  cross-demands  insufficient,  242. 

acquired  after  verdict,  242. 

affected  by  insolvency  of  judgment  creditor,  243. 

judgments  set  off  against  each  other,  244. 

trustee  and  eestui  que  trust,  244. 
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SKT'OFF^Cantinued, 

for  fraud,  not  allowed  against  purchase  money,  411. 
when  no  ground  for  enjoining  sale  under  mortgage,  4AL 

of  illegal  taxes,  not  allowed  against  state,  514. 

of  debt,  not  allowed  against  tax,  558. 

discovery  of,  by  administrator  after  judgment,  1363. 
SEWERS, 

assessment  for,  when  injunction  allowed,  539. 
SHAREHOLDERS,    (See  Cobporations.)  ' 

may  eojoin  fraudulent  usurpation  of  franchise,  907. 

agreement  with,  can  not  be  enforced  by  corporation,  1179. 

iigunctions  in  behalf  of,  1203-1223. 

acts  ultra  vires  by  private  corporation,  1224-1229. 
plaintiff  must  be  actual,  1228. 
SHERIFF, 

actions  agunst,  not  enjoined  when  statutory  remedy  ample,  90. 

excessive  or  improper  levy  by,  no  ground  for  relief,  121. 

duty  of,  when  execution  enjoined,  135. 

not  eqjoined  because  of  proceedings  on  error,  150. 

Bale  of  property  by,  conflicting  rights,  182. 

process  not  eigoined  when  aid  will  be  given  to  oppressive  proceed- 
ing at  law,  1325. 

return  of,  conclusive  on  motion  to  dissolve,  1489. 

sale  by,  exgoined  when  liability  of  land  to,  doubtful,  1543* 
SHERIFF^S  DEED, 

q'ectment  on,  enjoined  to  prevent  cloud  upon  title,  420. 

mistake  in,  ground  for  enjoining  ejectment,  421. 
SICKNESS, 

of  defendant,  as  ground  for  eigoining  judgment,  117,  189,  209. 

SLANDER, 

judgment  in,  when  enjoined,  185. 
SOLICITOR,    (See  Attorney.) 

enjoined  from  acting  in  adverse  capacity,  72. 
SOVEREIGN, 

foreign,  entitled  to  injunction,  27. 
SPECIAL  INJUNCTION, 

definition  of,  6. 

practice  un  dissolution  of,  1605, 1606. 
SPECIFIC  PERFORMANCE, 

of  contract  to  convey  right  of  way,  634. 

contract  must  be  susceptible  of,  1109. 

iigunction  in  aid  of,  1120,  1121,  1122. 

remedy  in  aid  of  negative  contracts  analogous  to,  1134. 

impossibility  of,  ground  for  refu;sing  injunction,  1162. 
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STATE, 

illegal  iRsue  of  stock  by  company  incorporated  in  two,  1190. 

opening:  street  over  land  of.  without  consent,  enjoined,  1276. 

may  modify  grant  to  municipality,  1276. 

treasurer  may  be  enjoined  from  issuing  illegal  bonds,  1294. 

public  prosecutor  of,  may  enjoin  illegal  acts  of  municipality,  1301. 

not  eigoined  from  taking  private  property  when  compensation  pro- 
vided, 1325. 

officers  not  enjoined  from  enforcing  laws,  1326. 

must  show  threats  to  act  under  unconstitutional  law,  1327» 

can  not  enjoin  issue  of  aid-bonds  by  municipality,  1554. 

by  county  court,  1556. 

need  not  bring  action  to  restrain  interference  with  church,  1558. 

owner  of  bond  may  enjoin  diversion  of  funds  by,  1561. 
STATUTES, 

violation  of,  not  enjoined,  20.  , 

regulating  corporate  elections  no  bar  to  relief  in  eqnity,  1232. 

subsequent,  making  act  a  misdemeanor,  no  bar,  1265. 

"  contrary  to  law  "  includes  **  contrary  to  equity,"  J 338,  n. 

conferring  equitable  jurisdiction  on  law  court,  effect  of,  1379. 

bond  ^required  by,  can  not  be  dispensed  with,  1620. 

prohibiting  injunctions  against  judgments  construed,  1628. 

in  absence  of,  equity  will  not  assess  damages  on  bond.  1657. 

fixing  percentage  of  judgment  as  damages,  does  not  apply  to  decree, 
1666. 

applies  to  tax,  1679. 
STATUTE  OP  LIMITATIONS.    (See  Limitations.) 
STOCKS, 

pledged  as  collateral,  sale  not  eojoined  because  of  unfavorable  mar- 
ket. 454. 

illegal  issue  of,  by  company  incorporated  in  two  states,  1190. . 
to  officer,  made  by  himself,  1190. 

illegal  issue  of  preferred  stock  enjoined,  1226. 

subscriber  to  capital  stock  can  not  enjoin  act  uUra  virea^  1228. 

fraudulent  issue  of,  to  control  election,  1231. 
laches  in  correcting,  a  bar,  12-^. 

municipal-aid  subscriptions,   1282-1297. 

issue  of,  under  public  loan,  not  enjoined,  1326. 

disposal  of.  by  agent,  enjoined,  1559. 
STOPPAGE  IN  TRANSIIU, 

ii^'unction  not  allowed  in  aid  of,  28. 
STREETS, 

irregularities  in  opening,  no  ground  for  injunction,  847. 

improper  assessment  for,  relief  allowed,  377,  539,  554. 

taking  property  for,  without  compensation,  ex^oined,  573. 
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STREKTS— Continued. 

illustratioDB,  578. 

where  deposit  required,  iqjuDction  allowed  until 
made,  578. 

pending  appeal  by  land-owner  from  award, 
578. 
Btatntoiy  or  legal  remedy  must  first  be  exhausted,  579,  592. 

injunction  refused  when  relief  by  appeal  or  error,  579. 
injunction  allowed  whun  legal  remed}*-  inadequate,  580« 
action  of  legal  tribunal  not  impeached  collaterally,  582. 
pending  appeal  vac  a  ing  assessment,  itgunction  allowed, 

583. 
fencing  for  thirty  years,  eifect  of,  584. 
how  long  iigunction  should  continue,  586. 
irreparable  injury  must  be  alleged,  586. 
municipal  control  over,  rarely  enjoined,  587,  588. 

irreparable  injury  must  be  alleged,  587. 
laying  of  railway  tracks  on,  when  ei^'oined,  58% 

635,  636,  637,  826,  827. 
defendant  insolvent,  injunction  allowed,  590. 
general  injury  to  citizen  not  sufficient,  594,  827. 
where  special  remedy  at  law,  iig  unction  refused,  595, 
disfiguration  of  premises  by,  relief  allowed,  597. 
land  acquired  for  specific  purpose  secured  by,  597. 
right  of  street  railway  in,  not  exclusive,  iig unction  refused, 

609. 
when  fee  of.  In  municipality,  owner  can  not  enjoin,  637, 

1274. 
erection  of  trestle-work  in,  when  easily  removed,  not  en- 
joined, 713. 
nuisances  to  streets  and  highways,  816-825. 

people  can,  but  city  can  not  ei^oin  obstruction  by  railway, 

826. 
jehen  one  owns  to  line  of,  relief  refused  against  street  rail- 
way, 827. 
opening  street  through  embankment  of,  eigoined,  831. 
franchises  in  roads  and  railways,  912-916. 
taking  sidewalk  from  one  side  of,  1247. 
illegal  vacation  of,  1247. 
municipal  improvements,  1270-1281. 
STREET    CARS, 

running  on  Sunday,  not  exijoined,  20. 
STREET    RAILWAYS, 

actions  against,  for  penalties,  enjoined,  63. 

one  must  show  special  ixgury  to  eojoin  another,  829. 
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STREET  RklLWAYS—Continued, 

right  of,  in  street,  not  exclusive,  relief  refused,  609. 

when  disputed,  relief  refused,  610. 
when  interlocutory  injunction  retained,  610. 

authority  granted  to,  by  common  council,  when  eigoined,  613^  826. 
laying  of,  not  a  nuisance  per  ««,  763,  829. 
lot  owner  must  show  special  ii^ury  to  enjoin,  827. 
questions  between  rival,  depending  upon  exclusiveness  of  rights, 

915, 916. 
coach  company  eigoined  from  using,  916. 
authorized  by  legislature,  muuidpality  enjoined  from  inter  feienoe^ 

1276. 
possible  profits  not  allowed  as  damages  on  dissolution,  1664 
SUITS.    (See  Actions  at  Law.) 
SUNDAY, 

violation  of,  not  enjoined  20. 

court  may  grant  relief  on,  to  prevent  irreparable  injury,  1584, 
SUNDAY  SCHOOLS, 

use  of  church  property  for,  when  enjoined,  820. 
SUPREJIE  COURT  OF  JUDICATURE  ACT, 

power  to  enjoin  under,  44. 
SUPPLEMENTAL  BILL, 

not  necessary  where  second  county  orders  issued  to  avoid  iignnction, 

1239. 
relief  granted  on,  without  notice,  to  prevent  irreparable  injury, 

1579. 
may  be  filed,  but  should  be  under  oath,  1585. 
containing  facts  disconnected  with  original  bill,  can  not  cure  defect 
of,  1595. 
SURETIES, 

of  purchaser,  ii^'unction  on  failure  of  consideration,  67» 
when  judgment  enjoined  for  protection  of,  143. 
in  replevin,  when  denied  relief,  256. 
insolvency  of,  when  administrator  committing  waste,  665. 
on  failure  of  consideration,  may  enjoin  purchase  money,  1338. 
general  rule  in  extending  relief  to,  1375. 
aiding  debtor's  flight,  1375. 
agreement  not  to  sue,  when  for  benefit  of,  1375,  1376. 

must  be  upon  sufficient  consideration,  1377. 
when  maker  discharged  accommodation  indorser  entitled  to 

reUef,  1377. 
discharging  principal  from  one  of  two  separate  things  does 

not  release,  1877. 
taking  additional  security,  1377. 
removal  of  property  when  principal  insolvent,  1378. 


INDEX.  1211 

[THE  REFEBXNCBB  AXX  TO  TEX  SECTIOMB.] 

SURETIES— Ctm/tnuei. 

will  be  in  default,  1878. 
statutes  conferring  equitable  jurisdiction  on  common-law 

court,  1379. 
in  replevin,  whether  debtor^s  property  must  be  first  ex- 
hausted, 1380. 
laches  of  creditor;  payment  by  surety,  1381. 
fraudulent  representations  by  maker,  1381. 
agreement  not  to  issue  execution  against,  1381. 
bad  faith;  dismissal  of  suit  against  principal,  1382. 
ignorance  of  defense  at  law  withont  diligence  no  ground  for 

relief,  138:J. 
judgment  on  note  not  merged  in  that  on  injunction  bond, 

1384. 
suit  for  contribution  not  eigoined,  1885. 
violation  of  agreement  to  furnish  oo-sorety,  ground  for 

reUef,  1386. 
discharge  of  mortgage  by  oo-surety  eigoined,  1886. 
will  suit  on  official  bond  be  enjoined  ontil  account  taken, 
1386,  n. 
in  injunction  bond,  1635-1647. 
SURFACE  WATER, 

drawing  off,  751,  809,  852,  877. 
SURPRISE, 

ground  for  ei^oining  judgments,  209,  224* 

T. 

TAX  DEEDS.    (SEE  TAXES.) 
TAXES. 

iigunctions  against,  484^77. 

principles  governing  the  jurisdiction,  484-523. 
authorities  conflicting,  484. 
equity  averse  to  interference,  485. 
illegality  or  irregularity  insufficient  ground  for,  485. 

exception  where  proceedings  under  legal    color, 
485. 

entire  absence  of  authority,  485. 
federal  courts  interfere  cautiously,  485. 
assessment,  irregularities  or  errors  in,  no  ground  for  en- 
joining, 486. 

parties  left  to  legal  remedy,  486. 
equity  powerless  to  correct  tax,  487. 
assessment  improperly  made  does  not  authorize  ii^unction, 
488. 

irregularities  of  officers  in,  no  ground  for  relief,  488. 
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TAJES—Continued. 

defects  in  assessment  roll,  488. 
irregularity  in  publishing  notice^  488. 
remedy  at  law  a  bar,  488. 

distinction  between  mode  of  collection  and  rate  of 
assesbment,  488. 
injunction  denied  because  of  irregularity  in  books  and  ze- 
turns,  489. 

in  not  seizing  personal  property,  489« 
in  misnomer  of  corporation,  489. 
in  failing  to  list  property,  489. 
transfer  of  certificates  not  enjoined  for  iiregolaiitiea,  489. 
nor  issuing  of  tax  deed,  489. 
excessiye  levy  no  ground  for  relief,  489. 
officers,  conduct  of,  presumed  regular,  490. 

fraud  of,  general  allegations  insufficient,  490. 
want  of  authority  of,  distinguished  from  wrongful 
execution,  490. 
defect  in  law  and  irregularities  in  execution  distinguished, 

490. 
distinction  between  void  and  voidable  tax,  490. 
judgment  of  officers  not  interfered  with,  490. 
remedy  at  law  a  bar  to  relief,  491. 
irreparable  injury  must  be  shown,  491. 

how  averred,  491. 
insolvency  of  assessor  no  ground  for  relief,  491. 
ixgunction  not  allowed  because  of  irregularities  in  time,  492. 

in  sale  for  taxes,  492. 
not  allowed  because  of  probable  litigation,  492. 

nor  in  advance  of  steps  for  collection,  492. 
boards  of  equalization,  action  of,  not  revised  in  equity,  493^ 

remedy  before,  must  be  followed,  493. 
errors  or  irregularities  of,  no  ground  for  relief,  493. 
arbitrary  and  fraudulent   action  of,  ground   for 

relief,  494. 
want  of  notice  ground  for,  494. 
notice  of  increase,  want  of,  authorities  unsettled,  495. 
unconstitutionality  of  tax,  authorities  conflicting  as  to  eigoining, 
496. 

inadequacy  of  legal  remedy  a  test,  496, 
amount  due,  payment  or  tender  necessaiy,  497. 
bill  should  show,  497. 
what  a  sufficient  averment,  497. 
actual  payment,  whether  necessary,  497. 
entire  tax  not  enjoined  when  part  legal,  498. 
illustrations  of  the  doctrine,  498. 
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TAXES— Continued. 

the  question  as  affected  by  statute,  499. 
fraud  as  ground  for  eivjoining,  500. 

arbitrary  increase,  500. 

taxes  for  payment  of  fraudulent  judgments,  500. 

fraudulent  assessment,  500. 
fraudulent  combination  at  tax  sale,  500. 
omission  of  officer  to  qualify,  authorities  conflicting,  501. 
absence  of  power,  and  irregular  exercise,  distinguished,  502. 
Illinois  doctrine,  503. 
Wisconsin  doctrine,  504. 
tax  on  personal  property,  injunction  refused,  505. 

rolling  stock  of  railway,  505. 

mill  property,  505. 

injunction  allowed  when  tax  paid,  505. 
corporations,  capital  stock  and  franchise  of,  when  tax  enjoined,  506, 

906. 
U.  8.  revenue  tax,  when  enjoined,  508. 
levy  for  tax  due  from  third  person,  not  enjoined,  509. 

enjoined  when  collector  insolvent,  509. 
defect  cured  by  legislation,  510. 

effect  of  injunction  in  such  case,  510. 
proceedings  preliminary  to  levy  not  enjoined,  511. 
extension  on  collector's  books  not  enjoined,  511. 
application  for  judgment  not  enjoined,  512. 
illegal  tax  paid,  can  not  be  set  off,  512. 

tax  against  corporation  fixed  by  arbitrator,  when  enjoined,  513. 
set-off  of  illegal  taxes,  not  allowed  against  state,  514. 
refusal  of  injunction  confers  no  power,  515. 
perpetual  injunction,  when  void  as  to  subsf*quent  tax,  515. 
turnpike  company  not  properly  incorporated,  taxes  for,  enjoined,  516. 
improper  contracts  for  improvements,  taxes  enjoined,  516. 
sale  of  lands  for,  enjoined  when  personalty  subject  to,  517. 
good  cause  of  action  in  part,  demurrer  not  sustained,  513. 
entire  tax  not  enjoined,  because  too  much  assessed,  518. 
injunction  refused  pending  mandamus  to  compel  appeal,  519. 
injunction  not  reversed  because  bond  insutJicient,  519. 
tax  upon  franchise  not  enjoined.  520. 
assessment  for  paving,  when  not  enjoined,  520. 
depreciation  in  property  no  ground  for  relief,  521. 
when  jurisdiction  attaches,  sale  of  personalty  enjoined,  522. 
homestead   law,   property    held  under,   when  tax    not   enjoined, 
523. 
cloud  upon  title,  injunctions  for  prevention  of,  524-529. 
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TAXES^Continued. 

relief  granted  for  prevention  of,  524. 
illustratdons  of  the  rale,  524. 
illegality  constitiiting,  must  be  dehors  ihe  record.  525. 
different  lots  assessed  together,  525. 
TOgaeness  of  description,  525. 
when  proceedings  apparently  regular  injunction  allowed, 

526. 
fraudulent  action  of  board  of  equalization,  iigunction  al- 
lowed, 527. 
injunction  allowed  for  irand,  528. 

excessiye  valuation,  528. 
sale  by  sheriff,  when  enjoined,  529. 
sale  of  realty  enjoined  until  pereonalty  sold,  529« 
property  exempt  from  taxation,  530-^535. 
ground  for  injunction,  530. 

in  case  of  corporate  property,  5S0. 
railway  property,  531  • 
Indian  lands,  532. 
title  still  in  U.  S.,  532. 
remission  of  tax,  ground  for  relief,  533. 
transfer  of  taxing  power  under  unconstitutional  law  en- 
joined, 534. 

parties  to  such  proceeding,  534. 
omission  to  tax  railways,  effect  of,  534. 
entire  tax  not  enjoined  for  partial  exemption,  535. 
tax  on  property  in  receiver's  hands,  not  eigoined,  535. 
municipal  taxes,  injunctions  concerning,  536-^560. 

injunctions  more  freely  granted  against,  536* 

illustrations  of,  536. 
beyond  constitutional  limit,  ei\}oined,  536. 
want  of  uniformity  in,  ground  for  relief,  537. 

discrimination  against  traders,  537. 
invalidity  of,  dehors  the  record,  enjoined,  538. 
improper  assessment,  538. 

exemption,  538. 
assessment  for  streets  and  sewers,  when  injunction  aUowf  \ 

539. 
property  taxed  in  different  counties  or  towns,  injunction 

allowed,  hiO. 
for  payment  of  debt  improperly  incurred,  relief  allowed, 

541. 
to  abate  nuisance  created  by  city*  enjoined,  542. 
for  unauthorized  purposes,  enjoined,  542. 
legal  remedy  for,  injunction  refused,  543. 
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municipal  officers,  action  not  revised  in  eqniiy,  544. 

title  of,  not  inqaired  into,  544. 

irregnlarities  of,  no  frround  for  relief,  544« 
illegality  of,  relief  refused,  545. 
sale  of  personalty  under,  not  enjoined,  546. 
extending  limits  of  municipality,  when  ground  for  injunc- 
tion, 547. 

motives  of  extension  not  inquired  into,  547. 

annexation  of  part  tre.ited  as  void,  547. 

proceedings  wholly  void,  injunction  allowed,  547. 
ri<?ht  of  way  taxed  as  lots,  injunction  allowed,  548. 
vacation  of  plat,  relief  allowed,  548. 
property  placed  outside  limits,  tax  enjoined,  548. 
estoppel,  when  bar  to  relief,  549. 

the  doctrine  illustrated,  549. 

exception  to  rule  when  tax  void,  550. 

payment  under  protest  not  an,  550. 
amount  due  must  be  first  paid,  551. 
enjoined  in  action  to  set  aside  fraudulent  contract,  552« 
upon  occupation,  when  enjoined,  553. 
Sues  for  non-payment  of,  not  enjoined,  553. 
levied  as  an  entirety,  when  enjoined,  554. 
not  enjoined  when  ordinance  repealed,  555. 

plaintiffs  not  subject  to  ordinance,  555. 
election  for,  not  enjoined,  555. 
for  street  improvements,  enjoined  for  want  of  consent,  556. 

not  enjoined  ibr  interference  with  plank  road  com- 
pany, 556. 
drainage  company  improperly, organized,  relief  allowed,  556. 
omission  of  lands  from  list,  injunction  allowed,  556. 
for  illegal  municipal  bonds,  when  refused,  557. 
debt  due  tax  payer  not  set  off  against,  558. 
not  invalid  because  bonds  enjoined,  559. 
effect  of  charter  requiring  contracts  to  be  let  to  lowest  bid- 
der, 660. 
municipal-aid  taxes,  561-569. 

illegal,  tax  payer  may  enjoin,  561. 

illustrations  of  rule,  o61. 
in  levy  of,  non-compliance  with  legal  conditions,  injunction 
allowed,  562. 

want  of  notice  of  election  for,  in  aid  of  plank  road 
company,  relief  allowed,  562. 

appropriation  of,  to  two  roads  in  enti.ety,  instead 
of  separately,  injunction  allowed,  562. 
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fraud  by  railway  in  securing  tax,  enjoined,  563. 
money  expended  by,  when  fraud  not  known,  no 
estoppel,  563. 
mistake  of  clerk  in  certifying  election,  injunction  allowed, 

563. 
tax  payer  remaining  silent,  estopped  to  enjoin,  564. 
election  properly  held,  relief  refused,  565. 
effect  of  statute  requiring  petition  for  submission  to  vote, 

565. 
regular  consolidation  of  railroad  with  another,  tax  not  en- 
joined, 566. 

not  eivjoined  because  bonds  issued  by  de  facto  offi- 
cers, 567. 

where  defense  to  bonds  not  shown,  568. 
distinction  as  to  whether  bonds  are  or  are  not  issued,  568. 
not  eigoined  when  bonds  legal  and  held  by  bona  fidt 
holders,  569. 
bounties  to  soldiers,  570-572. 

unauthorized  tax  for,  ei^'oined,  570. 
authorized  tax  for,  not  enjoined,  570. 

elfiict  of  subsequent  legalization,  570. 
compliance  with  statute  required,  571. 
quota  filled,  tax  enjoined,  571. 
tax  for,  on  exempted  property,  enjoined,  571, 
illegal  tax  for,  when  not  enjoined,  572. 
when  legalized,  injunction  dissolved,  572. 
bounty  for  destruction  of  wolves,  when  not  eig'oined,  572. 
parties  to  proceedings,  573-577. 

unless  propijr,  relief  refused,  573. 

one  not  liable  to  tax,  not  proper  party  to  bill,  573. 

citizens  of,  not  township,  should  sue,  573. 

tax  payer  directly  affected,  alone  entitled  to  file  bill,  573. 

illustrations  of  rule,  573. 
individual  tax  payers  may  join  in  bill,  574. 
several  may  sue  for  themselves  and  others,  574. 

exception  to  the  rule,  575. 
whoever  necessary  to  proper  solution,  should  be  made  de- 
fendant, 576. 

illustrations  of  rule,  576. 
railway  passing  through  counties,  when  proper  to  make 

counties  defendants,  577. 
school  district  necessary  party  on  bill  to  enjoin  school  bond, 
577. 
drainage  company  improperly  organized,  577. 
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against  francbiee,  when  eigomed,  906. 

when  not,  906. 

tax  payer  affected  by  illegal  contract  may  enjoin,  1199. 

levied  upon  territory  illegally  annexed  to  municipality  enjoined, 

1254. 

municipal-aid  subscriptions,  1282-1297. 

tax  payer  may  enjoin  illegal  act  of  municipality,  1298. 

collection  of,  to  pay  void  judgment,  joinder,  1557. 

tax  payers  may  eig'oin  unlawful  act  of  county,  1560. 

how  action  should  be  brought,  1560. 

damages  when  tax  enjoined,  1679. 

counsel  fees  when  collection  of  tax  by  dty  enjoined,  1691. 
TELEGRAPH, 

notice  of  injunction  by,  sufficient,  1424. 
TENANT,    (See  Landlord  and  Tenant.) 

claiming  under  devisees,  rights  of,  339. 

when  may  enjoin  writ  of  possession,  427. 

of  receiver,  enjoined  on  motion,  1566. 

damages  when  dispossession  for  non-payment  of  rent  enjoined,  1683. 
TENANTS  IN  COMMON, 

of  personalty,  injunctions  between,  14. 

of  realty,  injimctions  between,  344. 

when  sale  of  mortgaged  premises  enjoined,  475. 

purely  equitable  waste  not  enjoined  between,  685. 

equity  will  not  ordinarily  restrain  waste  by,  692. 

of  water,  when  relief  allowed  between.  806. 

of  trade  mark,  either  may  ei^oin  infringement,  1102. 

cemetery,  rights  of,  1199,  n. 
TENANT  FOR  LIFE, 

and  remainderman,  rights  of,  381. 

in  cases  of  waste,  686,  687. 
TENDER, 

to  purchaser  under  illegal  sale,  865. 

when  necessary  to  eqjoin  foreclosure  because  of  usury,  447< 

of  tax  due,  when  necessary  before  enjoining,  497,  498. 

of  damages  in  opening  highways,  bars  relief,  585. 

of  stock  assessment  when  made,  relief  granted  against  sale,  1219. 

closing  up  street  eigoined  upon  tender  of  damages,  1277. 

of  conveyance  necessary  before  iigunction  against  purchase-money 

judgment  dissolved,  1544. 

THREATS, 

sufficient  ground  for  relief,  18. 

to  take  possession  of  right  of  way,  must  be  averred,  628. 

of  waste,  sufficient  ground  for  relief,  655. 

of  abuse  of  municipal  powers,  1255. 

77 
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TIMBER, 

on  mortgaged  premises,  catting  eigoined,  480, 

removal  of,  when  not  eigoined,  480L 
destruction  o^wben  enjoined,  671-679,  723-729. 
TITLE,    (See  Cloud  upon  Title.  Judombntb,  Real  Pbopebtt,  Sales.) 
judgments  as  affecting,  245-264. 

sale  not  enjoined  because  of  irregularities,  245. 
prevention  of  cloud,  when  sale  eigoined,  248. 

not  enjoined,  249. 
failure  of,  when  judgment  for  purchase  money  enjoined,  250,  251. 
equity  averse  to  interfering  with  questions  of,  324. 
proceedings  affecting,  not  enjoined  when  remedy  at  law,  32S, 
want  of.  as  ground  for  enjoining  judicial  sales,  967-^1. 
cloud  upon,  injunctions  to  prevent  372-381. 
collection  of  purchase  money  on  failure  of,  382-413. 
failure  of,  no  ground  for  enjoining  sale  under  trust  deed,  474. 
naked  question  of,  between  railroad  and  land  owner,  relief  lefdaed, 

629. 
injunction  pending  trial  of,  at  law,  650. 
complainant's,  must  be  clear  in  cases  of  waste,  651. 
must  be  established  at  law  in  cases  of  waste,  652. 
claim  of  entire,  must  accompany  adverse  possession,  to  enjoin  waste, 

654. 
defendant  must  have,  in  actions  of  waste,  656. 
pending  action  to  try,  when  cutting  timber  enjoined,  671,  674,  675, 

676. 
when  denied  or  in  doubt,  trespass  rarely  enjoined,  698,  701,  728. 
in  trespass  mast  be  established,  701,  705,726. 
when  answer  shows  none  and  denies  equity  of  bill,  injunction  against 

trespass  dissolved,  716. 
usually  required  in  trespass  to  mines,  731. 
to  mines,  court  of  equity  will  not  try,  732. 

prima  facie,  with  possession,  sufficient,  732. 
of  play,  not  protected,  1045. 

of  magazine  or  paper,  when  protected  as  a  trade  mark,  1078,  1079,  ' 

1099.  I 

use  of  premises  by  lessee  adverse  to  covenants  gives  no,  1143.  | 

to  offices  in  corporation,  equity  will  not  determine,  1235,  1312.  | 

to  municipal  offices,  1256. 
to  public  office,  1312. 
illustrations,  1313. 

payment  of  salary  of  incumbent  not  enjoined,  1814. 
possession  of  de  facto  officer  protected,  title  not  determined,  1815. 
of  wife,  where  doubtful,  relief  refused,  1388,  1390. 
answer  must  deny  plaintiff's,  on  motion  to  dissolve,  1513. 
diligence  required  in  prodccuting  action  involving,  1542. 
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dissolution  of « iignnction  aflrainst  jodgment  for  purchase  money, 

1544,1545. 
general  denial  of  fraud  in  defendants,  insufficient,  1546. 
use  of  burial  ground  protected  against  holder  of  legal,  1558. 
affidavits  can  not  contradict  answer  on  question  of,  1576,  1603. 
damages  when  defect  in   cured  after  injunction,  1678. 
oonnsel  fees  when  adjudication  of,  main  relief  sought,  1686. 
TRADE, 

contracts  in  restraint  of,  1167-1183. 
TRADE  MARES, 

nature  of  the  right  and  its  infringement,  1063-1084. 
definition  of  trade  mark,  1068. 

articles  need  not  have  general  notoriety,  1063. 
where  devices  refer  to  nature  or  quality  of  article,  1063. 

"nourishing,"  1063. 
••  washing  powder,"  1063. 
no  property  in  name  of  place  of  manufacture,  1064. 
when  new  attribute  imposed  upon  word,  1064, 
use  of  words  indicating  proprietorship,  1064. 
when  article  has  become  well  known,  1064. 
acquiescence  in  use  of  name  of  place  a  bar,  1065. 
proceeding  in  England  against  principal  a  bar  to  proceed- 
ings against  agent,  1065. 
use  of  same  labels  and  wrappers  with  intent  to  deceive 

public,  eigoined*  1665. 
where  place  given  new  name,  old  name  protected,  1066. 
street  name  and  number,  1066. 
calling  defendant's  house  by  name  of  plaintiff's  residence^ 

not  enjoined,  1066. 
unmeaning  name  or  symbol,  1067. 

use  of,  with  different  class  of  goods,  1067. 
colorable  imitation  enjoined,  1067. 

difference  only  in  use  of  name,  1067. 
manufacturers  protected  in  trade  mark,  1068. 
system  of  numbers,  1068. 

designations  of  size,  shape  or  quality  not 
protected,  1068. 
fraud  the  basis  of  jurisdiction,  1068. 
what  necessary  to  constitute  piracy,  1068« 
acquiescence  a  bar,  1068. 
fraud  and  deception  of  public,  1069. 

use  of  one's  own  name  enjoined,  1069. 

family  name  eigoined,  1069. 
mere  colorable  change  in  name  after  irjunction  a 
contempt,  1l69. 
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in  absence  of  fraud,  injunction  refused  agamst  nse  of  one*t 
name,  1069,  1070. 

corporation  maj  use  name,  1070. 
combination  of  letters  a  trade  mark,  1071. 
fanciful  name,  1071. 

"eureka,''  "parabola."  1071. 
nse  of  firm  name  in  connection  with,  no  bar,  1071. 
foreign  words  may  be  a,  1072. 
"original.'' 1072. 

assignee  of  inventor  protected.  1072. 
advertising  as  only  genuine  article,  enjoined.  1072. 
patentee  under  expired  patent  can  not  convert  description 

into  a  trade  mark,  1073. 
words  "  cough  remedy  **  not  a  trade  mark,  1074. 

when  defendant's  remedy  will  not  deceive,  izguno- 
tion  refused,  1074. 
nse  of  plaintiff's  name  in  connection  with  article  may  be- 
come a  trade  mark,  1075. 
form  or  color  of  article,  1076. 
size  or  shape  of  package.  1076. 

barrel,  1076. 
tin  pail.  1076. 
where  form,  color,  wrappers  and  labels  will  deceive,  injunc- 
tion allowed,  1076,  1077. 
adoption  of  brand  eigoined,  1077. 
names  and  devices  of  rival  omnibuses  eigoined,  1077. 
name  of  hotel  a  trade  mark,  1077. 

where  foreign  word  merely  a  warranty,  relief  refused,  1077. 
title  of  literary  work,  magazine  or  paper  protected,  1078, 
1099. 

case  must  be  clear.  1079. 

doubt  as  to  identity  of  two  newspapers,  1079. 
publication  must  have  an  actual  existence, 
1079. 
similar  publication  of  two  songs,  1079. 
partnership  rights  in  firm  name  and  trade  mark,  1080. 
corporate  name  protected,  1081. 

right  to  use  of,  need  not  be  established  at  law, 

1081. 
jurisdiction  does  not  rest  upon  insolvency,  1081. 
corporation  a  necessary  party,  1081. 
commodity  protected  whether  work  of  nature  or  man,  1062. 
mineral  water,  1062. 
assignee  of  spring  protected,  1082. 
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name  applied  to  water  protected,  1082. 
relief  granted  against  former  employe,  1088. 

court  may  require  proof  of  notice  to  stop,  1083. 
copying  medical  recipes,  1083. 
accounting,  1084. 
principles  goyeming  the  relief,  1085-1101. 
general  doctrine  stated,  1085. 

trade  mark  and  unlicensed  imitation  must  be  es- 
tablished, 1085. 
use  of  name  in  particular  place  enjoined,  1085. 
defrauding  public  by  short  weight,  e£Fect  of,  as  a 
bar  to  relief,  1085,  n. 
deception  mupt  be  shown,  1086. 

burden  of  proof  on  plaintiff,  1086. 

relief  refused  when  difference  in  names  or  articles 

dear.  10S6,  1088. 
fraudulent  intent  not  necessary,  1087. 
tendency  to  mislead  public  sufficient,  1087, 1088. 
when  purchaser  not  actually  deceived,  1087. 
.    piracy  of  part  of  trade  mark  enjoined,  1087. 

sufficient  if  ordinary  purchasers,  using  ordinary  care,  are 
deceived,  1088, 1089. 1090. 

'*  Punch,"  "  Punch  and  Judy,"  1088,  n. 
where  difference  plain,  relief  refused,  1069. 
colorable  imitation  sufficient,  1090. 

when  name  idem  sonans,  and  boxes  and  wrappers 
similar,  1090. 
when  name  publici  juris,  1090. 
'      distinction  between  representations  that  goods  are  identical, 
and  of  quality,  1091. 
unauthorized  publication  of  one's  name  in  prospectus,  en- 
joined, 1091. 
plaintiff's  deceit  and  misrepresentation,  1092. 

falsely  representing  goods  as  patented,  1092. 
use  of  word  **  patent,"  1092. 
where  mark  itself  is  hona  fide^  but  fraud  in  col- 
lateral matter,  1092. 
misrepresentations  since  commencement  of  suit, 
1092. 
infHngement  of  some  property  right  mustlM  shown,  1093. 
mere  slander  or  libel  not  eigoined,  1093. 
false  advertisement  of  premium,  1093. 
advertisement  of  apology  not  enjoined,  1093. 
plaintiff^s  fraud.  1094. 

selling  gin  under  name  of  schnapps,  1094. 
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labels  or  brands,  1095. 

when  defendant's  name  indicated,  lOdS. 
where  plaintifTs  right  doubtftil,  relief  refdsed,  1095- 
sale  of  genuine  and  original  articles  not  eigoined,  1096. 
relief  refused  in  cases  of  doubt,  1097. 
when  defense  of  common  use  interposed,  what  most  be 

shown,  1097.  • 
promise  to  refrain,  no  bar  to  reb'ef,  1098. 
name  of  periodical  or  newspaper  protected,  1099. 
illustrations,  1099. 
.  public  must  be  deceived,  1099. 

diligence  necessary,  1100. 

delay  of  nine  months,  1100. 
six  months,  1100. 
protest  against  use,  1100. 
acquiescence,  1101. 

new  right  must  be  created  in  defendant,  llOl. 
parties,  1102-1105. 

owner  and  agent  can  not  join,  1102. 

locus  of  offense  immaterial,  1102. 

alien  entitled  to  relief,  1102. 

where  property  of  tenants  in  common,  1102. 

every  one  engaging  in  sale  exgoined,  1102,  llOS. 

assignee,  1103. 

where  firm  has  changed,  1108. 
different  persons  entitled  to  same  name,  1104. 
what  sufficient  description  to  punish  for  contempt,  14591 
TRADERS, 

tax  against,  exgoined  when  not  uniform,  5S7« 
TRESPASS, 

distinction  between  waste  and  trespass,  650. 
iigunction  pending  trial  of  title  in.  action  of,  650. 
origin  and  nature  of  the  jurisdiction,  697 — 722. 
general  rule  as  to  granting  relief,  697. 

iiguiy  must  be  irreparable,  697. 
relief  generally  refused  when  title  denied,  698. 

strong  case  of  irreparaUe  mischief,  relief  granted 
698. 
remedy  at  law  a  bar  to  iigunction,  699. 
illustrations  of  rule,  699. 

sale  of  feme  eoveti^t  property  under  execution  against 
^  husband  enjoined,  700. 

prevention  of  multiplicity  of  suits  ground  for  relief,  700, 702. 
where  different  persons  assail  the  same  right  relief  grant- 
ed,700. 
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oonditions  upon  which  relief  is  granted,  701. 

complainant*8  title  must  be  established,  701. 
iigary  must  be  irreparable,  701. 
ii\JQi7  irreparable,  when  continuing  trespass  will  ripen  into 

easement,  702. 
when  municipal  officers  threaten  destruction  of  ornamental 

trees  and  shrubbery,  702. 
when  wrongful  acts  may  occasion  multiplicity  of  suits,  702. 
interference  with  burial  grounds  restrained,  703. 
encroachments  upon  land  of  ac^'oining  proprietor  enjoined, 
704. 

excavation  of  soil  of  complainant  enjoined,  704. 
removal  of  bricks  from  wall  enjoined,  704. 

stones  from  sea-wall  enjoined,  704. 
unauthorized  tearing  down  by  building  inspector 
ei^'oined,  704. 

further  illustrations,  704. 
damage  should  be  made  to  appear,  705. 
failure  to  show  title  bars  relief,  705. 
erection  of  wooden  fence  no  ground  for  relief,  706. 
percolation  of  water  caused  by  non- repair  of  ditch  not  en- 
joined, 706. 
throwing  mud  and  earth  not  restrained,  706. 
relief  freely  exercised  where  buildings  uncompleted,  '^07. 

fraudulent  and  oppressive  conduct,  707. 
li^unction  made  mandatory  when  trespass  irreparable  and 
continuing,  708. 

health  officers  compelled  to  close  sewer,  708. 
manager  compelled  to  admit  owner  to  premises,  708. 
against  building  on  roof  of  house,  708. 
not  when  title  controverted  and  defendant  in  pos- 
session, 708. 
pulling  down  buildings  and  removal  of  materials  exgoined, 

709. 
quarrying  stone  in  excess  of  right  ei^'oined,  709. 
erection  of  piers  by  foreign  corporation  eigoined  by  peoplet 

710. 
when  common  interest  extinguished,  trespass  upon  others 

enjoined,  711. 
relief  refused  when  trespass  simply  forcible  entry  and  de- 
tainer, 712. 
when  trestle-work  easily  removed,  iigunction  refused,  713. 
when  taking  of  stone  from  ledge  can  be  compensated,  re- 
lief refused,  713. 
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church  trustees  may  enjoin  interference  wi^h  church,  714. 
when  legal  right  and  violation  established,  iiyanc- 
tion  perpetuated,  714. 
court  will  not  reinstate  complainant  in  possession,  715. 
ripening  into  nuisance  enjoined,  715. 
removal  of  asphaltum  enjoined,  716. 
landing  of  passengers  at  dock  not  enjoined,  716. 
when  answer  shows  no  title  and  denies  equity  of  bill,  in- 
junction dissolved,  716. 
insoWency  of  defendant  ground  for  relief,  717. 
continuing  act  may  be  ei^'oined,  717. 
when  complainant  not  in  possession  and  mainiaining  rev*- 

edy  at  law,  relief  refused,  718. 
removal  of  articles  of  necessity  enjoined,  719. 

luxury  not  enjoined,  719. 
discretion  of  inferior  court  not  interfered  with  when  ut- 

fendant  solvent,  720. 
when  interlocutory  injunction  retained,  721. 

when  exclusive  right  to  take  oysters  claimed*  721. 
other  illustrations,  721. 
facts  showing  irreparable  mischief  must  be  set  forth,  722. 
allegation  that  trespass  is  continuing,  necessary,  722. 

of  ownership  in  fee  and  possession  sufficient,  722. 
cutting  of  timber,  when  eiy  oined,  723-729. 

strong  case  of  destruction  or  iri'eparablc  mischief  neoessaiy, 
723. 

dispute  as  to  title  l>etween  devisee  and  heir-at-law 

a  bar,  723. 
relief  barred  where   ownership  of  pine  lands  in 

doubt,  723. 
where  allegations  in  bill  vague  and  on  informa- 
tion, relief  refused,  723. 
other  illustrations,  723. 
when  owner  deprived  of  accustomed  use  of  property,  relief 

granted,  724. 
cutting  of  wood  on  premises  enjoined,  724. 

relief  not  refused  when  facts  showing  irreparable 

injury  alleged,  724. 
destruction  of  forest  trees  enjoined,  724. 
cutting  of  walnut  trees  on  timber  lot  enjoined,  724. 
complainant  in  possession  with  remedy  at  law,  relief  re- 
fused, 724. 
patentee  may  restrain  future  cutting,  but  not  removal  of 
timber  already  cut,  725. 
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TRESPASS— Con«nM«rf. 

rigbfc  must  be  clear  and  mischief  irreparable,  726. 

long  poesession  protected,  726. 

destruction  of  fruit  trees  and  omamentul  shrubbery,  727. 

absolute  insolvency  not  necessary,  727. 

enjoyment  from,  not  value  of  property,  test,  727. 

where  title  doubtful,  relief  refused,  728. 

illustrations,  728. 
when  judgment  debtor  fraudulently  conveys  timber,  cutting 
enjoined,  729. 
relief  in  cases  of  trespass  to  mines,  730-738. 

greater  latitude  than  in  ordinaiy  cases,  730. 
when  legal  title  clear,  removal  enjoined  though  action  at 
law  would  lie,  730. 

removal  of  stone  from  quarxy  ezgoined,  730. 
plea  to  jurisdiction,  when  ii^' unction  granted,  730« 
complainant  usually  required  to  show  good  title,  731. 

rule  relaxed  when  substance  of  estate  affected,  731. 
removal  of  ore  already  extracted,  eigoined,  731. 
acquiescence  a  bar  to  relief,  731. 
court  of  equity  will  not  try  title  to  mines,  732. 

prima  facie  title  with  possession  sufficient,  732. 
injunction  granted  pending  trial  of  title  at  law,  782. 
flowing  of  refuse  matter  over  claims  enjoined,  733. 

when  injunction  made  perpetual,  783. 
working  through  into  another's  mine  enjoined,  734. 
digging  ore  on  public  land  eigoined,  734. 
placer  mines,  principles  peculiarly  applicable,  735. 
surface  owner  entitied  to  relief  against  owner  of  minerals, 
736. 

where  right  reserved  relief  refused,  736. 
lessee  enjoined  from  reducing  pillars,  737. 
when  lessee  has  worked  into  adjoining  premises,  inspection 

compelled  by  mandatory  injunction,  737. 
diversion  of  water  from  tunnel  when  eigoined,  738. 
distinction  between  trespass  and  nuisance,  739. 
to  franchise  enjoined  when  legal  remedy  inadequate,  912. 
continuing  by  corporation,  ground  for  relief,  1187. 

TRdST  DEED.    (See  Deed  of  Trust,  Mobtgaob&) 

TRUSTEES,    (See  Trust.) 

xeatrained  from  exceeding  authority,  24. 

unfavorable  sale,  24. 

breach  of  trust,  24. 
caution  in  restraining,  25. 
general  charges  against  insufficient,  25. 
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TRUSTEES— Continued, 

when  relief  denied,  25. 

sale  of  property  held  by,  requisites  of  bill  to  exgoin,  119« 
eigoined  from  collecting  judgment  because  of  set-off,  24i. 
of  religious  body,  misconduct  ground  for  relief,  314. 

not  eigoined  from  sale  of  church  property,  315. 

intrusion  by,  upon  functions  of  minister,  315. 

proper  parties  to  ex^'oin  interference  with  church  proper^, 

316,  1558. 
eigoined  from  leasing  property  for  school  purposes,  320. 
not  exgoined  from  rebuilding,  321. 
insolvency  of,  no  ground  for  enjoining  sale  under  deed  of  tnui,  451. 
want  of  notice  by,  sale  exgoined,  451. 
of  church,  may  enjoin  interference  with  property,  714. 
purchase  by  president  of  corporate  indebtedness,  1201. 
when  equities  of  bill  not  denied  by  writ,  injunction  continued,  1585. 
execution  of  ixgunction  bond  by,  1634. 

can  not  release  damages  incurred  by  irgunction  against  sale^  1671. 
TRUSTS,    (See  Eoclbsiastical  Matters,  I^ubtess.) 
ixgunctions  in  cases  of,  24. 
execution  eigoined  because  of,  82. 
in  real  property,  injunctions  concerning,  830. 
property  held  in,  sale  under  execution  enjoined,  871. 
corporate  property  affected  by,  1184. 

of  municipal  corporation,  1236. 
general  charges  of  abuse  of,  insufficient  to  sustain  writ,  1483. 
when  answer  of  one  defendant  does  not  snfficientiy  deny  frandnleot 

relinquishment  of,  1532. 
where  complainant's  rights  rest  in»  iig'onction  against  action  at  law 
retained,  1537. 
TURNPIKE  COMPANY, 

taxes  for,  when  exgoined,  516. 

u. 

ULTRA  VIRES, 

acts  of  private  corporations,  1224-1229. 

municipal  corporations,  12^37,  1241,  1247. 
improvements,  1271. 
UNITED  STATES, 

iig'unctions  as  between  courts  of,  and  state  courts,  106-111,  266-268. 

not  eigoined  from  enforcing  judgment  paid,  137. 

not  allowed  to  exgoin  sale  of  vessels,  137. 

courts  of,  jurisdiction  in  aid  of  bankruptcy,  282-303. 

land  office,  records  of,  as  affecting  cloud  upon  titie,  376. 

courts  of,  interfere  cautiously  with  collection  of  state  revenue,  485. 
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UNITED  STATES— Con/mtted. 

may  exgoin  digging  of  ore  on  public  lands,  734. 
iigoiy  to  public  improyementa,  803. 
department  officers,  may  be  enjoined*  803,  n,  1324. 
supreme  court  will  ei^oin  bridge  across  navigable  river,  883. 
franchise  created  by,  protected,  906. 
courts  of,  alone  give  relief  in  patent  cases,  934. 

copyright  cases,  989. 
may  eojoin  officers  of  canal  from  interfering  with  improvements, 

1221. 
alien  may  exgoin  aid  bonds  in  courts  of,  1287. 
officers  of,  not  enjoined  by  state  courts,  1322. 
revenue  officers  not  enjoined  on  mere  apprehensions  of  ii^uiy,  1822, 
president  of,  not  enjoined,  1323. 

•X>arties  to  bill  for  ii^'unction  against  judgment  in  courts  of,  1552. 
notice  of  application  for  writ  in  courts  of,  1578. 
doctrine  of  courts  of,  regarding  taking  of  iignnction  bond,  1656. 
effect  of  writ  of  error  from  U.  S.  Supreme  Courts  1699. 
USURY. 

when  action  ei^joined  because  of,  76. 
judgmenU  affected  by,  232-234. 
not  usually  enjoined,  ^2. 
when  enjoined,  233. 

not  eigoihed  in  behalf  of  other  creditors,  284. 
recoupment  for,  not  allowed  against  purchase  money,  411. 
as  ground  for  enjoining  foreclosure,  447. 

when  tender  necessary,  447. 
usurious  contracts,  when  ex^joined,  1116. 

after  judgment  recovered,  1117. 

where  transaction  very  complicated,  1117. 

V. 

VENDEE.    (See  Vbndob,  Vendor's  Ltbw.) 
VENDOR,    (See  Real  Property,  Sale.) 

when  denied  irgunction  against  sale  of  realty,  834. 

not  enjoined  from  re-entry,  342. 

eqjoined  from  removing  fruit  trees  and  shrubbery,  843. 

sale  under  judgment  against,  when  vendee  may  enjoin,  379. 

iigunctions  against  collection  of  purchase  money  on  failure  of  title, 
882-413. 

of  infringement  eqjoined,  1062. 

bound  by  covenants  in  sale  of  really,  1158. 
VENDOR'S    LIEN, 

removal  of  emblements  pending  suit  for,  331. 

on  right  of  way,  receiver  appointed  to  protect,  627. 
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VENUE. 

change  of,  when  allowed,  79. 
VERIFICATION, 

of  bill  for  iiyunction,  36, 1567. 
of  petition  in  bankraptey,  false,  effect  of,  301. 
of  bill,  improper,  groand  for  dissolution,  1^^ 
by  one  complainant  sufficient,  1498. 
failure  to  verify,  ground  for  dissolution,  1496. 
by  solicitor  without  knowledge,  1514. 
of  creditor *8  bill,  by  attorney,  1567. 
by  agent;  by  next  friend  of  married  woman,  1567. 
by  corporation,  1568. 
nature  and  requisites  of  affidavit,  1569. 
of  information  by  attorney  general,  1570. 
when  dispensed  with,  1572. 
defective,  not  supplied  on  motion  to  dissolve,  1614. 
neglect  of  officer  to  sign  jurat,  1614. 
VESSELS, 

sale  of,  when  not  enjoined,  137. 

enjoined  in  bankruptcy,  295. 
ordinance  for  landing  of,  at  public  wharf,  not  eigoined,  1245. 
part  owner  can  not  enjoin  sailing  of,  1347. 

creditor  with  lien  on  freight  for  supplies,  may  exgoin  transfer  of,  1404. 
VIOLATION, 

effect  of  the  writ  and  its  violation,  1416-1431. 

must  be  observed  however  erroneous,  1416. 
want  of  equity  in  the  bill,  1416. 
reason  of  the  rule,  1417. 
if  court  had  jurisdiction,  injunction  only  voidable, 

1417. 
too  broad  in  its  terms,  1417,  1418. 
a  contempt  regardless  of  motive  or  oai)acity  of  actor,  1418, 

1420. 
court  will  consider  irregularity  of  iigunction,  1418,  1462. 
disclaimer  of  intention  to  violate,  1418,  1456. 
guilt  must  be  clearly  established,  1419. 
spirit,  not  the  letter  considered,  1419,  1446. 
advice  of  counsel  no  defense,  1420. 
on  legality  of  service,  1420. 
when  accepted  in  good  faith,  considered,  1420. 
writ  operative  from  granting  of  order,  1421. 

defendant's  liability  fixed  when  notice  shown,  1421. 
cutting  timber  after  verbal,  1421. 
commission  of  waste  after,  1421. 
defendant  need  not  be  officially  apprised  of  writ,  1422. 
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YIOLATIO^-Continmd. 

actual  notice  safficient,  1422. 

great  negligence  in  serving,  1428. 
leaving  court  before  order  made,  1423. 
notice  from  one  of  the  parties,  1428. 
by  telegraph,  sufficient,  1424. 

sale  by  sheriff  after,  1424. 
,  reading  to  president  in  presence  of  other  of- 
ficers of  corporation,  1424. 
service  on  clerk  of  defendant  insufficient, 
1424., 
court  must  have  jurisdiction,  1425. 

iig unction  against  holding  election;  against 

canvassing  returns;  fine,  1425. 
officer  must  obey  the  law  and  disregard  the 
writ,  1425,  n. 
attorneys,  duties  of,  1426. 

advising  bank  to  file  petition  in  bankruptcy;  pun- 
ishment, 1426. 
acting  for  two  clients  when  one  only  is  enjoined, 
1426. 
defendant  can  not  experiment  with  the  writ,  1427. 
common  rumor  of  dissolution  no  excuse,  «1427. 
running  ferry-boat  by  president  of  ferry  company,  1427. 
contract  for  jail,  conditioned  upon  dissolution,  not  a  con- 
tempt, 1427. 
injunction  against  railway  operative  against  receivers  ap-' 
pointed  by  federal  court,  1428. 

violation  before  removal;  inaction  of  one, 
1428. 
compliance  with  order  by  plaintiff  necessary,  1429. 

failure  to  give  bond  or  file  bill,  1429. 
on  habeas  corpus,  question  of  jurisdiction  only,  considered, 

1430. 
appeal  does  not  revive  injunction,  1431. 
where  relief  granted  on  final  hearing,  but  stay  of  proceed- 
ings ordered,  1431,  n. 
what  constitutes  a  violation,  14-'32-1448. 

offense  must  be  injurious  to  plaintiff's  rights,  1432. 

defendant  in  creditors  bill  taking  judgment  against 
third  person,  1432. 

bringing  action  for  a  tort,  1432. 
giving  draft  in  pursuance  of  previous  agree- 
mont,  1432. 
regard  must  be  had  to  terras  of  writ,  14'^. 

prohibiting  certain  injurious  resultis,  14^33. 
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of  ixgunction  against  proceedings  at  law,  1434. 
agent  with  knowledge  liable,  1435. 
liability  of  stranger,  1485. 

aiding   another  a  violation,  1435. 
assignee  of  chose  in  action  when  writ  stall  in  fttte  izc^ 

assignor,  1486. 
iignnction  against  sale  by  trilstees,  soit  by,  to  lecoTerpR? 

erfy,  1486. 
action  by  all  after  dissolation  as  to  part,  1486. 
breach  need  not  be  committed  in  person,  1437. 

attaching  creditor  permitting  officer  to  sell  14-7. 
one  who  stands  by  and  permits  yiolati<m,  ff^ 

1487,  1438. 
consent  to  violation  an  estoppel,  1487. 
mere  passive  obedience  insufficient,  1438. 
disobedience  under  other  authority  not  allowed,  1439. 
person  not  named  not  liable,  1440. 
violation  by  servants  of  defendant  who  is  innocent,  1440. 
where  attorney  enjoined  defendant  can  not  proceed  at  Uv* 

1440. 
tenants  are  not  "  agents  or  servants,'*  1440. 
by  attorney,  when  served  pending  application  for  recelTer, 

1441. 
bringing  action  in'  XJ.  S.  court  after  iignnction  in  state 

oourt,  1441. 
injunction  against  "  any  one  acting  in  behalf  of  railway," 

president  liable,  1442. 
passage  of  resolution  by  common  council,  even  when  unac- 
cepted, a  contempt,  1448. 
use  of  machinery  in  steamboat,  chief  engineer  liable,  1448. 
defective  service  no  excuse,  1444. 
officer  proceeding  with  sale,  trespasser  o5  inUio,  1444. 
must  interfere  wit^  free  exercise  of  right  of  way,  1446. 

where  a  right  of  way  and  right  of  soil  exists,  1445. 
spirit  of  injunction  to  be  regarded,  1419,  1446. 
fifteen  actions  of  trespass  for  passage  of  barge  along  canal, 

1446. 
injunction  not  retroactive,  1447. 

where  iron  of  track  purchased  before  writ  issued, 

1447. 
inability  to   comply  with  mandatory  injunction 
granted  to  enjoin  delivery  of  bonds,  1447. 
[  delivery  in  pursuance  of  sale  made  before  injunc- 

1  tion,  1447. 

doing  acts  after  writ  where  part  of  injuiy  already 
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VIOLATION— Con^tnwei. 
'  -^^jr^T  done,  1447. 

■:^  /^  granting  writ  after  peremptory  writ  of  mandiunns.  1447.  n. 

'^'  procuring  another  to  porchase  patented  article  allowable, 

'  ^^i-^.':  1448. 

'^-'^^»ri  remedy  for  violation,  144W466. 

attachment  for  contempt,  usaal  remedy,  1449. 
^r.e^  s:  ■  merits  of  cause  not  inquired  into,  1449. 

quasi  criminal;  may  be  brought  in  behalf  of  people;  ooun- 
f  ss  :ixr. .  sel  for  goyemment,  1449. 

'  -J  ^^t ;  person  applying  must  hare  interest,  1449. 

-7.    vf  plaintiff's  conduct;  defendant's  motive,  1450. 

r.j  >j^.  pleading  to  action  at  law;  misrepresentations  to  public  of 

nature  of  the  writ,  1450. 
.-v^v  •:'  Bcquiescence  must  create  new  right  in  defendant,  1450. 

n,  'f.^._  laches  in  obtaining  service,  1451. 

2^irt.  violation  usually  proved  by  affidavit,  1452, 

rule  to  show  cause  merely  a  process,  1452. 

foundation  for,  need  not  appear  in,  1452. 
service  of  writ  must  appear,  1452. 

dismissal  for  want  of  affidavit  of,  no  bar  to  snbse- 
quent  proceedings,  1452. 
one  of  several  defendants  may  be  proceeded  against,  1452. 
examination  of,  without  a  jury  under  Kansas  practice, 
--  1452,  n. 

removal  of  cause  to  U.  S.  courts,  1453. 
.  .,  procedure  in  U.  S.  courts,  1454. 

what  plaintiff  must  show,  1454. 
specific  act  cf  contempt  must  be  stated,  1455. 
pr(X)fs  admissible  to  deny  defendant's  answer  to  interroga- 
tories, 1455. 
defendant  may  show  expimtion  of  writ,  1455. 
^  voluntary  submission  considered  in  mitigation,  1456. 

disclaimer  of  intention  to  violate,  1418, 1456. 
considerations  arising  from  ignorance  and  advice  of  coun- 
sel, 1457. 
punishment  of  willful  violation,  1457. 
error  to  divide  fine  between  state  and  injured  party,  1457. 
appellate  court  averse  to  interfering  with  punishment,  1458. 
evidence  of  damage  admissible,  1459. 

other  acte  of  contempt  inadmissible,  1459. 
untruth  of  allegations  of  bill  inadmissible, 
1459. 
writ  should  be  plain  and  specific,  1459. 

description  of  trade  mark  in^  1459. 
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VIOLA.TION— C<m<miied. 

corporatioii  punishable,  1460. 
sequestration  will  issue  agrainst  board  of  municipal 
officers,  1460. 
attachment  not  the  only  punishment,  1461. 

compellinjar  restoration  of  land  taken  in  violation 

of  writ,  1461. 
when  sale  of  property  made  in  violation  of  writ, 

1461. 
when  delivery  of  property  not  required,  1461. 
impropriety  of  ii^ unction  considered  in  fixing  punishment, 
1418,  1462. 

proceedings  after  dissolution,  1462. 
before  dissolution,  1462. 
levy  by  plaintiff  in  execution,  proper  remedy  attachment, 

1463. 
statutory  franchise  protected  by  attachment,  1463. 
when  party  in  contempt  heard  on  motion  to  dissolve,  1464. 
merits  of  patent  right  not  considered,  1465. 
costs,  where  violation  clear,  but  service  defective,  1465. 

sufficient  punishment  when  violation  not  willful, 
1465. 
in  Wisconsin  order  adjudging  guilty,  not  reviewed  on  error 
but  only  upon  appeal,  1466. 

w. 

WARRANTS, 

receipt  of,  by  municipality,  not  enjoined,  1306. 
WARRANTY.    (See  Purchase  Money.) 
WASTE, 

by  mortgagor,  enjoined  though  net  prayed,  38.  ' 
by  tenant,  when  enjoined,  434. 
of  mortgaged  premises,  injunctions  against,  478-483. 
origin  and  nature  of  the  jurisdiction,  64^-670. 
jurisdiction  of  recent  origin,  649. 

mode  of  proceeding  at  common  law,  649. 
distinction  between  waste  and  trespass,  650. 
injunction  pending  trial  of  title  at  law,  650. 
general  rule  for  granting  relief,  651. 

complainant*s  title  must  be  clear,  651. 
irreparable  injury  must  be  shown,  651, 
facts  must  be  alleged,  651. 
title  must  be  established  at  law,  652. 
in  trespass  quare  dauaum  ixg  unction  not  retained,  652. 
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WASTE— Continued. 

insolvency  of  defendants  and  removal  of  improvements,  653. 
coupled  with  adverse  possession  mast  be  claim  of  entire  title,  654. 
pending  ejectment,  ordinary  agricoltoral  use  of  land  not  restrained, 

654. 
threats  of  waste  sufficient,  655. 

when  waste  is  past,  averment  of  future  vajxay  necessary,  655. 
defendant  must  have  interest  or  title,  656. 
vendee  in  possession  eqjoined,  657. 
when  purchaser  at  judicial  sale  or  attachingr  creditor  may  exgoin, 

658. 
changing-  nature  of  premises  by  tenant,  when  eiijoined,  659. 
improper  tillage  interfered  with,  660. 
removal  of  manure  enjoined,  660. 

beneficial  acts  by  defendant,  no  objection  to  interfering,  660. 
retaining  injunction  pending  writ  of  error,  661. 
relief  allowed  when  no  action  at  law  pending,  662. 
nnder  Wisconsin    practice  temporary  iigunction    may  be  prayed 

pendente  lite,  662. 
purchaser  under  decree  enjoined,  663. 
tenant  restrained  from  removal  of  mineral  deposits,  663. 
tenant  for  life  not  allowed  to  join  with  remainder-man  to  restrain 
•    removal  of  coal,  664. 
insolvenpy  of  surely  of  administrator  no  ground  for  izu'unction, 

665. 
when  quarrying  eigoined,  666. 
diligence  required,  especially  in  cases  of  mines,  667. 
injunction  before  answer,  668. 
accounting  an  incident  to  the  iigunction,  669. 

when  decreed  without  iigunction,  670. 
destruction  of  timber,  671-679. 
catting  and  removal  of  timber  ex^'oined,  671. 

accounting  for,  decreed,  671. 
action  at  law  need  not  be  pending,  671. 
waste  need  not  be  actually  committed,  672. 
irreparable  iigury  must  be  shown,  673. 

ornamental  or  useful  timber,  673. 
cutting  saplings  not  enjoined,  673. 
remoTal  of  timber  already  cut  not  enjoined,  673. 
injunction  not  allowed  for  past  injuries,  nor  where  defend- 
ants claim  titie  and  possession,  674. 
illustrations  of  the  relief,  675. 
cutting  timber  upon  pine  lands  to  injury  of  inheritance  en- 
joined, 676. 
cutting  down  fruit  trees  eiijoined,  676. 
78 
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deyisee  enjoined  pending  appeal  to  determine  his  rights, 
677. 

plaintiffs  in  ejectment  may  ex^join,  677. 

when  owner  not  exv)oined  by  lessee  of  shooting  privileges, 
678. 

after  iigunction  against  defendant,  i)ending  ^ectment,  cut- 
ting timber  by  plaintiff  justifies  dissolution,  679. 
equitable  waste,  ii^nnctionB  concerning,  680-685. 
.    *         definition  of,  680. 

illustrations  of,  680. 

cutting  of  ornamental  timber  enjoined,  681. 

intention  of  devisor  governs  in  detertnining  what  trees  are 
ornamental,  681. 

trees  for  protection  and  to  exclude  objects  flrom  view  pro- 
tected, 681. 

.timber  *'  standing  for  ornament  and  shelter,*'  or  "  contrib- 
uting to  ornament,'*  682. 

question  of  what  are  ornamental  one  of  fact,  682. 

when  cutting  young  trees  destructive  to  the  estate,  relief 
allowed,  683. 

where  object  of  action  is  to  secure  legal  relief  injunction 
refused,  684. 

trust  and  contingent  estates,  685. 

relief  refused  between  tenants  in  common  for  purely  equi- 
table waste,  685. 
parties  to  the  action,  686-696. 

general  rule  as  to,  686. 

rights  of  reversioner  or  remainder-man  against  tenant  for 
life  or  years,  686,  687. 

removal  of  mill-fixtures  eigoined,  687. 

"  without  impeachment  of  waste  **  excuses  only  permissive 
waste,  687. 

by  heir-at-law  disputing  will,  enjoined,  688. 

devisee  for  life  may  be  enjoined  by  owner,  689. 

landlord  not  entitled  to  reversion  can  not  restrain  removal 
of  building  by  tenant,  689. 

ground  landlord  may  enjoin  under  lessee,  689. 

tenant  who  exceeds  right  of  estovers  may  be  eqjoined,  690. 

assignee  of  original  lease  may  enjoin  under-lessee,  690. 

tenants  in  possession  should  be  made  parties,  690. 

changing  of  premises  enjoined,  691. 

use  of  premises  in  violation  of  covenants  enjoined,  691. 

when  joint  tenants,  tenants  in  common  or  coparceners  en- 
joined, 692. 
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by  mortgaflfor,  eigoined,  693, 
principle  of  tiie  rule,  694. 
mortga£^or*8  insolvency  must  be  alleged,  694. 
role  applies  to  mortgages  of  chattels,  695. 
after  sale  of  equity  of  redemption  mortgagee  can  not  en» 

join,  696. 
where  title  held  merely  as  security,  relief  refused  unless  im- 
pairment of  security  shown,  696. 
of  partnership  assets,  injunction  against,  dependent  upon 
application  for  receiver,  1354. 

when  receiver  removed,  original  iigunction  con* 
tinued,  1354. 
in  matters  of  lunacy,  enjoined  on  motion,  1566,  n. 
admission  of  affidavits  on  motion  for  dissolution,  1603. 
WATER, 

nuisances  to,  794-815. 
easements  in,  870-885. 

name  applied  to  mineral  water  protected,  1082. 
WILL, 

bill  to  set  aside,  injunction  refused,  51. 
lost,  contest  between  devisee  under,  and  heir,  862. 
waste  by  heir-at-law  disputing,  enjoined,  689. 
WITNESSES, 

absence  of  as  ground  for  injunction,  79. 
WJirr  OF  ERROR, 

not  eig'oined  for  mistake  in  bill  of  exceptions,  47. 
no  bar  to  enjoining  judgment,  18-3. 
pending  in  cases  of  waste,  when  ii^junction  retained,  661. 
does  not  lie  in  Wisconsin  to  review  judgment  for  contempt,  1466. 
from  U.  S.  Supreme  Court,  effect  of  on  state  courts  on  appeal, 
1699. 
WRIT  OP   INJUNCTION.    (See  Definition,  Intbrlocutobt,  Man- 
datory AND  Perpetual  Injunction.) 
WRIT  OF  POSSESSION, 

when  tenant  may  eigoin,  427. 
WRIT  OF  PROHIBITION, 

issues  when  equity  assumes  jurisdiction  to  test  franchise  of  county, 

1249.     

WRIT  OF  RESTITUTION, 

when  not  enjoined,  340,  855,  859. 
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